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PREFACE  TO  FIRST  EDITION. 


The  apology  for  this  book  is  that  such  a  book  as  it  is  de- 
signed to  be  is  needed.  The  apology  for  the  author  is  that 
no  person  better  fitted  and  better  situated  for  such  a  work 
has  seen  fit  to  undertake  it.  The  attempt  is  made  to  collate 
the  statutes  of  two  states,  because  the  general  system  of  pro- 
bate statutes  is  the  same  in  both,  and  large  portions  of  them 
are  identical  in  terms.  The  divergencies  of  the  legislation  in 
the  several  states  have  rendered  local  works  on  probate  law 
and  practice  a  necessity ;  but  there  is  not  sufficient  promise 
of  either  honor  or  emolument  from  such  a  work  to  induce 
an  honegt  undertaking  of  it,  unless  the  writer  works  under  the 
inspiration  of  a  hearty  interest  in  the  subject. 

Although  the  legislation  on  the  subject  of  wills,  adminis- 
tration, distribution  and  descent  of  estates,  in  nearly  all  the 
states,  is  founded  upon  the  old  English  statutes  and  the  prac- 
tice of  the  ecclesiastical  courts,  there  are  evidences  in  them 
of  two  tlieoriee  of  the  powers  and  jurisdiction  of  the  courts 
of  probate.  One,  which  prevails  in  the  Kew  England  states 
(from  which  our  system  is  derived),  regards  them  as  courts  of 
general  jurisdiction  of  a  limited  class  of  subjects,  with  ple- 
nary powers  and  jurisdiction  within  the  limitations  of  the  stat- 
utes. The  other,  which  prevails  in  New  York  (outside  of 
New  York  city)  and  some  other  states,  regards  them  as  courts 
of  inferior  and  limited  jurisdiction,  in  favor  of  which  noth- 
ing is  to  be  presumed,  and  which  act  properly  only  under  di- 
rect and  positive  statutory  direction  in  every  case.  Perhaps 
neither  theory  has  been  fully  sustained  by  the  decided  cases  in 
any  state ;  and  the  n^nif est  general  tendency,  both  of  legis- 
lation and  construction,  has  been  in  the  direction  of  enlarg- 
mg  and  extending  the  jurisdiction  of  these  courts^ 

Probably  no  courts  of  probate  anywhere  have  a  more  ex- 
tensive jurisdiction  than  the  county  courts  of  Wisconsin  and 
probate  courts  of  Minnesota.    Michigan  has  substantially  the 
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same  system,  which  is  the  Kew  England  system  with  some 
modifications  and  increase  of  jurisdiction.  Wisconsin  received 
it  from  Michigan,  and  Minnesota  from  Wisconsin. 

It  is  a  jurisdiction  which  touches  the  home  life  of  the  people 
more  than  any  other  —  reaching  into  their  families,  following 
the  track  of  death ;  dealing  with  the  interests  of  bereaved  wid- 
ows and  helpless  orphans ;  and  once  in  every  generation  at- 
taching to,  and  acting  upon,  the  accumulated  wealth  of  the 
state.  That  the  courts  which  exercise  it  have  not  the  dignity 
and  importance  in  the  popular  estimation  which  might  be  ex- 
pected is  due,  to  some  extent,  to  their  peculiar  organization, 
and  the  legislation  which,  in  Wisconsin  at  least,  has  done  what 
legislation  could  do  to  render  them  objects  of  contempt,  by 
making  the  judges  ministerial  officers  of  their  own  courts,  and 
providing  pecuniary  penalties  for  neglect  of  ministerial  duties, 
which  nearly  everywhere  else  are  performed  by  a  register  or 
clerk  who  is  an  officer  of  the  court. 

Experience  (and  the  reported  cases)  furnish  abundant  evi- 
dence that  a  knowledge  of  the  extent  and  limitations  of  the 
jurisdiction  of  courts  of  probate  under  this  system,  and  of  the 
proper  manner  of  exercising  it  in  all  cases,  does  not  come  by 
intuition  and  reading  the  statutes  alone.  If  this  work  ac- 
complishes the  design  of  the  author,  it  will  aid  in  attaining 
that  knowledge. 

It  is  deemed  essential  to  the  success  of  a  local  work  of  this 
character  that  it  should  not  be  a  very  large  book,  and  there- 
fore (upon  the  assumption  that  those  who  use  it  will  have 
access  to  the  statutes)  the  statutes  considered  in  it  are  di- 
gested, and  not  copied.  Many  references  are  made  to  cases 
to  illustrate  principles  and  propositions  stated,  without  giving 
the  exact  point  decided  in  each,  and  only  the  statutes  which 
relate  to  the  jurisdiction  and  practice  are  treated  of. 

The  work  is  the  result  of  a  laborious  and  honest  effort.  If 
it  has  merits,  they  will  be  discovered  without  any  attempt  to 
state  them  here.  It  is  not  expected  that^it  will  be  found  free 
from  defects  and  errors,  or  escape  criticism,  both  for  what  is  in 
it  and  for  what  is  omitted.  It  is  submitted  with  regret  that 
it  is  not  a  better  book,  but  with  the  hope  and  belief  that  it 
may  be  found  a  useful  one. 

OSHKOSH,  Wl&, 

July  24,  ism     . 


NOTE  EXPIAMTORY  OF  THIS  SECOND  EDmON. 


His  Orphans  Legacy  not  satisfied  for  want  of  Typ- 
ographal  Assets,  it  was  held  expedient  to  have 
recourse  to  a  Second  Edition;  which  yet  without 
some  considerable  Additions  would  have  been 
but  a  Tautological  impression;  For  prevention  whereof  many 
are  the  Law-Cases,  not  as  meer  Mangoria  on  any  Bibliopolous 
score,  but  as  PertUUia^  on  the  PublicK  account  that  by  way  of 
Augmentation  to  the  former  Edition  are  here  super-added" 
"  To  the  reader.'*  Godolphtn^s  Orphans  Legacy^  second  edition 
London^  i68^. 

The  experiment  of  combining  the  law  and  practice  of  two 
states  in  a  local  work,  in  the  first  edition  of  this  book,  was  so 
successful,  and  the  work  was  so  favorably  received,  that  the 
author  felt  encouraged  to  extend  the  experiment  in  this  edi- 
tion and  attempt  to  digest  and  collate  the  statutes  and  decis- 
ions in  Michigan  with  those  of  Wisconsin  and  Minnesota. 
The  labor  of  doing  this,  in  addition  to  the  other  work  incident 
to  the  preparation  of  a  new  edition  after  a  lapse  of  thirteen 
years  from  the  publication  of  the  first,  has  been  no  holiday 
task. 

This  combination  would  not  have  been  ^attempted  but  for 
the  fact  that  Michigan  furnished  the  original  from  which  the 
general  probate  statutes  of  both  Wisconsin  and  Minnesota 
were  derived. 

The  codification  of  all  the  probate  statutes  of  Minnesota 
into  a  single  act  in  1889,  the  publication  of  the  third  volume 
of  Howell's  Annotated  Statutes  of  Michigan,  and  Sanborn  & 
Berryman's  Annotated  Statutes  of  Wisconsin,  which  bring  to- 
gether the  legislation  in  each  state  to  the  same  year,  rendered 
the  time  favorable  for  the  attempt.  To  those  compilations, 
and  their  excellent  and  exhaustive  annotations,  the  author  ac- 
knowledges his  indebtedness  for  greatly  facilitating  his  work. 

The  changes  required  by  recent  legislation  and  later  adjudi- 
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cations,  and  the  addition  of  the  state  of  Michigan,  necessitated 
a  revision  or  rewriting  of  many  sections  of  the  book.  "Sew 
sections  have  been  added  where  it  was  deemed  necessary. 
The  notes  have  necessarily  been  largely  rewritten.  A  con- 
siderable inorease  in  the  text  and  notes  was  nii^avoidable. 
That  its  usefulness  will  be  correspondingly  increased  is  the 
hope  of  the  author. 

OSHKOSH,  Wi&, 

July  24k  18&3. 
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RULES  OF  PRACTICE 

OF  THB 

COUNTY  COURTS  OF  WISCONSIN. 


Whereas,  a  convention  of  county  judges  of  this  state  was 
held  in  October  last  to  consider  the  subject  of  the  practice  in 
the  county  courts,  and  the  rules  thereof ;  and,  whereas,  it  was 
the  opinion  of  such  convention  that  the  existing  rules  should 
be  changed  in  certain  particulars,  and  revised ;  and  a  commit* 
tee,  consisting  of  George  Gary,  G.  T.  Moeskes  and  0.  D.  Cleve- 
land, was  appointed  to  prepare  a  revision  of  such  rules  accord- 
ingly ;  and,  whereas,  such  committee  has  prepared  a  code  of 
rules  regulating  the  procedure  in  such  courts,  which  is  a 
revision  of  the  present  rules,  and  has  submitted  the  same  to 
the  justices  of  the  supreme  court,  recommending  their  adop- 
tion; and,  whereas,  said  justices  have  examined  the  same, 
have  made  certain  amendments  thereto  in  a  few  minor  partic- 
ulars, and  are  of  the  opinion  that  the  adoption  of  the  proposed 
rules,  thus  amended,  will  simplify  the  practice,  and  expedite 
the  transaction  of  business  in  the  county  courts : 

Now,  therefore,  the  undersigned,  the  justices  of  the  supreme 
court  of  the  state  of  Wisconsin,  by  virtue  of  authority  con- 
ferred upon  them  by  section  2413  of  the  Eevised  Statutes,  do 
hereby  order  and  determine  that  from  and  after  the  first  day 
of  April,  1892,  and  until  the  further  order  of  the  legislature 
or  of  this  court,  the  rules  of  practice  in  the  county  courts  of 
this  state  shall  be  as  follows : 

RULE  L 

PAPERS,  AND  THE   FIIIKG  THEREOF. 

Section  1.  AH  petitions,  motions,  inventories,  reports,  accounts  and  other 
papers  in  any  matter  or  proceeding  shaU  be  fairly  and  legibly  written  or 
printed,  or  partly  printed  and  partly  written,  and  have  indorsed  thereon 
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the  title  of  the  matter  or  proceeding  in  which  they  are  filed,  and  the  char- 
acter of  the  paper ;  and  if  not  so  written  or  printed  and  indorsed,  the  judge 
shall  refuse  to  receive  and  file  the  sama  He  shall  file  all  papers  with  the 
date  of  their  delivery  to  him  indorsed  thereon. 

Section  3.  No  paper  filed  in  any  matter  or  proceeding  shall  be  with- 
drawi\  without  leave  of  the  court  or  judge,  and  when  a  paper  is  withdrawn, 
a  copy  thereof,  attested  by  the  judge,  shall,  if  required,  be  left  in  its  place. 

RULE  IL 

AlTtlCATIONS  TO  THB  OOTTET. 

All  applications  to  the  court,  except  nominations  of  guardians  by  minors 
fourteen  years  old  or  upwards,  shall  be  made  by  petition,  duly  verified  by 
the  petitioner,  or  his  attorney.  All  petitions  shall  state  the  facts  with  com- 
mon certainty,  which  show  the  jurisdiction  of  l^e  court,  and  the  interest 
of  l&e  petitioner,  and  his  right  to  apply  to  the  court  Petilaons  for  probate 
of  a  will,  or  for  administration,  shall  state  also  the  names  and  residence  of 
the  widow,  heirs  and  next  of  kin  of  the  decedent,  so  far  as  known,  or  can, 
with  reasonable  diligence,  be  ascertained ;  who,  if  any,  are  minors  or  other- 
wise under  disability,  and  the  names  and  residences  of  their  guardians,  if 
any,  in  this  state. 

A  petition  for  guardianship  of  the  person  or  estate  of  a  minor  shall  state 
the  residence  and  age  of  such  minor,  the  location  and  character  of  his  prop- 
erty, and,  if  not  made  by  the  parent  of  such  minor,  shall  state  the  name 
and  residence  of  such  parent,  or,  if  neither  parent  is  living,  of  the  next  of 
kin  of  such  minor.  All  applications  or  petitions  for  any  order  or  relief,  or 
to  institute  any  proceeding  in  the  court,  shall  state  whether  any  person 
under  tlie  age  of  twenty-one  years,  or  otherwise  incapable  of  prosecuting 
or  defending  for  himself,  has  any  interest  in  the  subject-matter  thereof,  or 
any  rights  in  respect  to  the  same,  which  may  be  affected  by  the  order 
thereon,  and  the  name,  age  and  residence  of  such  minor  or  otiier  person, 
when  known  to  the  petitioner,  and  whether  he  has  any  general  or  testa- 
mentary guardian. 

RULE  IIL 

OUABDIAN  AD  UTEIL 

When  it  shall  be  necessary  to  appoint  a  guardian  ad  litem  to  appear  for 
any  minor,  or  other  person  undet-  disability,  as  provided  by  chapter  295  of 
the  laws  of  1887  (Sanborn  Sc  Berryman's  Annotated  Statutes,  sea  4Q62a\ 
the  courts  if  it  should  be  deemed  necessary  or  proper  that  the  matter  of 
any  petition  should  be  examined  by  such  guardian  before  the  hearing, -may 
appoint  such  guardian  ad  litem  in  or  at  the  time  of  making  the  order  for 
hearing  the  matter,  and  require  notice  thereof  and  of  such  hearing  to  be 
served  upon  such  guardian ;  or  such  guardian  may  be  appointed  on  the  re- 
turn day  of  the  notice,  and  before  any  proceedings  are  had,  or  order  made, 
on  such  notice  or  order  of  hearing.  The  guardian  ad  litem  first  appointed 
shall  continue  to  act  for  the  ward  throughout  the  whole  proceeding  in  re- 
lation to  the  same  estate  or  matter,  until  the  final  settlement  or  conclusion, 
unless  otherwise  ordered ;  but  upon  the  application  of  such  minor,  if  over 
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fourteen  years  old,  or  of  the  next  of  kin  of  the  ward,  or  for  any  reason,  in 
the  discretion  of  the  coort,  the  appointment  may  be  revoked  and  another 
guardian  ad /t^em  appointed. 

RULE  IV. 

▲TTOBNEYB. 

No  attorney  shall  appear,  or  be  appointed,  as  gaardian  ad  litem,  for  dif- 
ferent persons  in  the  same  matter  or  proceeding,  whose  interests  and  rights 
in  relation  tt^Buch  matter  or  proceeding  shall  be  adverse  or  conflicting.  The 
attorney  who  ^all  first  be  authorized  and  appear  for  any  party  shall  be 
recognised  as  his  attorney  throughout  the  whole  matter  or  proceeding,  un- 
less another  is  substituted  with  his  consent  in  writing,  or  for  good  cause 
shown  upon  application  to  the  court,  and  after  notice  to  such  attorney,  if 
residing  in  the  state  and  residence  known,  and  by  order  of  the  county  court 

RULE  V. 

TBBMS  OF  COURT. 

Special  terms  may  be  appointed  for  such  Tuesdays  or  days  authorized  by 
law  as  the  court  shall  deem  proper,  by  a  general  order  entered  in  thennin- 
utes  of  the  courts  to  stand  until  further  order,  or  by  special  order  appointing 
a  spedal  term ;  and  when  any  order  shall  be  made  and  notice  given  for  the 
hearing  of  any  matter  at  a  special  term  to  be  held  on  any  day  when  by  law 
a  spedal  term  might  be  appointed,  such  order  shall  be  a  suflQcient  appoint- 
ment of  a  special  term  on  the  day  so  designated. 

RULE  VL 

CONTINUAKCE  —  ADJOURmfENT. 

Any  matter  noticed  for  hearing  at  any  term  may,  by  agreement  of  the 
parties  who  appear,  or  for  any  good  cause  in  the  discretion  of  the  court,  be 
continued  to  the  next  or  any  subsequent  term,  or  the  hearing  may  be  ad- 
journed to  any  certain  day,  when  it  may  be  heard. 

RULE  VIL 

J  UBVUnOATION  OF  8URETIBS. 

Each  of  the  sureties  named  in  an  executor's,  administrator's,  trustee^s  or 
guardian's  bond  in  the  county  court  must  be  a  resident  of  this  state,  and 
shall  justify  as  to  his  or  their  responsibility,  and,  when  required,  shall  do  so 
before  the  judge  or  some  other  officer  designated  by  him. 

RULE  vm. 

GUARDIANS  AND  WARDa 

Section  1.  When  a  petition  is  filed  for  the  appointment  of  a  general 
guardian  for  any  minor  under  fourteen  who  has  a  parent  or  parents  living 
in  this  state  by  any  other  person  than  a  parent,  the  court  shall  require  at 
least  ten  days'  notice  to  be  given  to  such  parent  or  parents  of  the  time  and 
place  when  and  where  the  court  will  sit  upon  such  petition,  unless  it  shall 
appear  to  the  court  that  for  some  cause  the  interests  of  such  minor  may  re- 
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quire  a  nomination  and  appointment  of  guardian  without  delay,  or  said  par- 
ent or  parents  shall  appear  and  consent,  or  shall  have  consented  in  writing 
to  such  appointment  And  if  such  appointment  be  made  without  such  pre- 
vious notice  to  or  appearance  by  such  parent  or  parents,  notice  of  such  ap- 
pointment shall  be  immediately  given  to  such  parent  or  parents  by  mail  or 
otherwise,  if  the  residence  or  postoffice  address  is  known. 

SbctionS.  The  time  at  which  any  guardian  and  testamentary  trustee 
shall  render  his  first  annual  account,  as  required  by  sections  8971  and  4025 
of  the  Bevised  Statutes,  shall  be  on  or  before  the  first  Tuesday  of  the  month 
next  after  the  end  of  one  year  from  the  date  of  the  letters  of  guardianship 
of  such  guardian,  or  of  the  bond  of  such  trustee,  and  on  or  within  ten  days 
of  the  first  Tuesday  of  the  same  month  in  every  year  thereafter;  which 
time,  in  case  of  the  guardian,  shall  be  indorsed  upon  the  letters  of  guardian- 
ship, when  the  same  are  granted.  Every  such  annual  account,  whether  of 
a  guardian  or  trustee,  shall  specify  therein  the  facts  required  by  section 
8971  of  the  Revised  Statutes,  and  such  other  facts  as  the  judge  or  court  may 
requira 

Sbction  8.  The  notice  of  the  examination  of  a  guardian's  account  re- 
quired to  be  given  by  section  8972  of  the  Revised  Statutes  shall  be  given  to.  a 
guardian  ad  litem  of  tlie  ward,  who  shall  be  appointed  as  provided  by  these 
rules  at  or  before  such  examination.  Upon  such  hearing  any  errors  in  such 
account  may  be  corrected  upon  the  principles  applicable  to  the  settlement 
of  guardians'  accounts,  and  the  account  so  corrected  shall  be  prima  facie 
correct  But  if  it  shall  appear  that  such  guardian  is  incompetent,  or  is 
guilty  of  fraud  or  mismanagement  of  the  ward's  estate,  such  guardian  shall 
be  removed,  and  another  appointed,  and  his  final  accounts  settled,  upon  no- 
tice to  the  new  guardian  and  next  of  kin  of  the  ward,  if  such  next  of  kin 
resides  in  the  county. 

RULE  ES: 

INTENTOBIE& 

Every  executor,  administrator,  testamentary  trustee  or  guardian  shall 
verify  by  his  oath  any  inventory  required  to  be  returned  and  filed,  of  the  real 
estate,  and  of  all  the  goods,  chattels,  rights  and  credits  of  the  deceased,  or 
which  pertain  to  such  trust  estate,  or  belong  to  his  ward,  as  the  case  may  be, 
and  such  verification  shall  be  to  the  e£fect  that  such  inventory  is  a  just  and 
true  inventory  of  all  such  real  estate,  goods,  chattels,  rights  and  credits 
which  belong  to  such  estate  or  ward,  which  have  come  to  his  possession  or 
knowledge,  and  that  upon  diligent  inquiry  he  has  not  been  able  to  discover 
any  other  property  or  estate  belonging  to  such  estate  or  ward  which  is  not 
included  therein.  Upon  the  return  of  any  such  inventory,  the  court  at  the 
request  of  any  party  interested,  or  on  its  own  motion,  may  examine  the 
party  returning  the  same  on  oath  in  relation  thereto,  or  in  relation  to  any 
supposed  omission  therefrom. 

RULE  X 

CITATION  TO  FILE  INYENTOBY  AFD  TO  AOCX)UNT. 

If  any  executor,  administrator,  trustee  or  guardian  shall  neglect  to  file 
his  inventory  or  account  when  required  by  law,  it  shall  be  the  duty  of  the 
county  judge  to  call  his  attention  to  it  through  the  mail,  or  otherwise.    If 
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he  shall  still  neglect  to  do  so,  it  shall  be  the  duty  of  the  court  to  cite  him,  on 
its  own  motion,  to  file  his  inTentory  or  to  account,  and  tl^  costs  of  such 
citation  may  be  allowed  and  adjudged  against  the  party  so  cited,  in  the  dis- 
cretion of  the  court 

BULE  XL 

FRAUD,  WASTB  ASXD  IfTHlff  A  NAGBMEWT. 

Whenever  the  county  judge  shall  be  informed  by  the  filing  of  the  affida- 
vit of  any  person  interested,  or  shall  otherwise  have  reason  to  believe  that 
any  executor,  administrator,  trustee  or  guardian  within  his  jurisdiction  has 
intentionally  filed  a  false  inventory,  or  claims  as  his  own  property,  or  per- 
mits others  to  claim  and  retain  property  belonging  to  the  estate  which  he 
represents,  or  is  guilty  of  waste  or  mismanagement  of  the  estate  in  his  pos- 
session, or  for  any  cause  has  become  unfit  or  incompetent  for  the  proper 
performance  of  the  duties  of  his  position,  the  county  court  shall  appoint  a 
guardian  ad  litem  for  any  minor  or  incompetent  person  interested,  if  any, 
and  proceed  to  cite  such  executor,  administrator,  trustee  or  guardian  to  ren- 
der and  file  his  account  If  upon  the  examination  of  such  account  the  court 
shall  deem  it  necessary  to  proceed  farther,  a  time  and  place  for  the  adjust- 
ment and  settlement  of  said  accoimt  shall  be  fixed  by  the  court,  and  notice 
thereof  shall  be  given  to  such  guardian  ad  litem,  if  any  is  appointed,  and  to 
all  persons  interested,  in  such  manner  as  the  court  shall  order,  not  less  than 
three  weeks  before  the  day  of  hearing.  If,  upon  the  adjustment  of  said  ac- 
count the  court  shall  be  of  the  opinion  that  the  interests  of  the  estate,  and 
of  the  persons  interested,  require  it  such  executor,  administrator,  trustee  or 
guardian  may  be  removed  and  another  appointed  as  provided  by  law. 

BULE  XIL 

HOW  PERSONS  MAY  BB  dTBD. 

A  citation  to  aooount  or  to  appear  in  the  county  court  in  any  case  author. 
ised  by  law  may  be  by  a  mandatory  order  of  the  court  stating  fully  and  ex- 
I^ioitly  what  the  party  cited  is  required  to  do,  and  by  service  of  a  copy  of 
such  order,  or,  if  the  person  cited  cannot  be  found  in  the  state,  by  publica- 
tion of  such  order,  and  mailing  a  copy  thereof  directed  to  such  person  at 
his  postoffice  address,  if  the  same  can  with  due  diligence  be  ascertained, 
postage  paid.    Such  mailing  may  be  proved  by  affidavit 

BULEXm. 

FBOOEEDINaS  FOB  DISOOVEEY. 

The  county  court  may  require  the  examination  of  any  person  cited  under 
the  provisions  of  section  8827,  or  section  8989,  of  the  Revised  Statutes  of  1878, 
to  be  taken  upon  written  interrogatories  and  answers,  unless  the  parties  con- 
sent to  an  oral  examination.  In  either  case,  the  answers  shall  be  written  out 
and  signed  by  the  person  examined,  and  filed  with  the  court 
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a. 

RULE  XIV. 
ABJTJBTMENT  OF  CLAIMS. 

The  county  court,  or  commissioners  appointed  to  adjust  claims  against 
any  deceased  person,  may  require  any  claim  presented  to  be  made  more 
definite  and  certain  in  its  statement  of  such  claim,  or  may  require  a  bill  of 
particulars  or  full  itemized  statement  of  any  account  presented,  and  may 
also  require  the  executor  or  administrator  to  file  a  full  detailed  or  itemized 
statement  of  any  offset  to  any  claim,  and  the  executor  or  administrator  may 
file  specific  objections  to  the  whole  or  any  part  or  item  of  any  claim  pre- 
sented. No  claim  shall  be  allowed,  whether  objected  to  or  not,  until  the 
court  is,  or  commissioners  are,  satisfied  that  it  is  a  just  claim,  and  the  bear- 
ing upon  any  claim  may  be  continued  or  adjourned,  in  their  discretion,  for 
the  production  of  further  evidence. 

RULE  XV. 

6ETTLEHEKT  OF  ADMIKISTBATION  ACCX)nNTS. 

Section  1.  The  notice  required  to  be  given  by  section  8981  of  the  Revised 
Statutes,  of  the  time  and  place  of  examination  and  allowing  the  final  account 
of  any  executor  or  administrator,  when  required  to  be  served  personally, 
shall  be  served  at  least  twenty  days  before  the  time  fixed  for  such  examina- 
tion and  allowance. 

Section  2,  Whenever  an  executor  or  administrator  shall  be  about  to  ren- 
der his  final  administration  account^  he  shall  make  out  and  file,  not  less 
than  thirty  days  before  the  day  fixed  for  examining  and  allowing  the  same, 
a  statement  in  detail  of  such  account,  in  accordance  with  the  principles  of 
accounting  contained  in  chapter  168  of  the  Revised  Statutes. 

Section  &  No  further  sum  tlian  is  specifically  provided  by  section  8929 
of  the  Revised  Statutes  shall  be  allowed  as  compensation  to  an  executor  or 
administrator,  except  in  the  settlement  of  his  final  account,  nor  then,  imless 
the  same  is  set  up  as  a  claim  in  the  stjitement  of  such  account  required  by 
the  second  section  of  this  rule  to  be  made  out  and  filed  If  such  final  ac- 
count is  not  contested  as  above  provided,  it  shall  not  be  allowed  of  course, 
but  the  court  shall  be  satisfied  of  its  correctness  before  allowing  the  same. 

Section  4.  Any  person  interested  may  file  specific  objections  to  any 
item  of  such  account  as  filed,  or  file  in  writing  any  claim  that  he  may 
make,  that  any  assets  or  property  have  been  omitted  in  the  statement  of 
such  account  which  the  executor  or  administrator  received,  or  might  and 
ought  to  have  received  and  accounted  for.  If  it  shall  appear  that  any  such 
assets  or  property  is  held  by  any  other  person  claiming  title  thereto,  or  any 
interest  therein,  which  is  disputed,  if  all  the  persons  interested  in  said  estate 
appear  and  consent,  or  any  person  shall  indemnify  the  executor  or  adminis- 
trator against  the  costs  and  expenses  of  litigation  to  recover  such  assets  or 
property,  the  court  may  suspend  the  settlement  of  such  account  nntil  the 
question  is  determined,  or  may  settle  the  account,  leaving  such  matter  to 
be  the  subject  of  a  further  or  supplemental  account  after  tlie  question  of 
title  shall  be  determined ;  but  the  court  shall  not  direct  the  executor  or  ad* 
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ministrator  to  prosecute  any  such  claim  unless  aU  the  persons  interested 
shall  consent  thereto^  or  some  person  or  persons  shall  indemnify  the  execu- 
tor or  administrator  against  all  costs  and  expenses  of  such  litigation. 

« 

BULBXVt 

BAIM  OF  LANDS  BY  BXECUTOBS,  ADMINISTBATOBa   XSXD  aUABDIAN& 

SBcnoN  1  No  assent  to  the  mortgage,  lease  or  sale  of  any  lands  by  an 
executor  or  administrator,  by  the  persons  interested  in  the  estate^  shall  be 
suflScient  to  dispense  with  notice  of  the  time  of  the  hearing  of  any  applica- 
tion for  license  to  make  such  mortgage,  lease  or  sale,  unless  the  same  be  in 
writing,  signed  by  all  the  parties  assenting  thereto,  in  the  presence  of  the 
judge  or  two  subscribing  witnesses,  and  filed  in  court 

SBCnoN  2.  The  value  of  any  dower  right  or  other  life  estate  in  any  prem- 
ises sold  at  any  executor's,  administrator's  or  guardian's  sale  may  be  ascer- 
tained and  computed  according  to  rule  82  of  the  rules  of  practice  of  the 
circuit  court 

Sbction  SL  All  appraisers  of  land  which  any  executor,  administrator  or 
guardian  shall  be  licensed  to  sell  shall  be  appointed  by  the  court 

SBcnoN  4.  Upon  the  filing  of  any  report  of  sale  of  any  real  estate  by  any 
executor,  administrator  or  guardian,  no  order  for  the  confirmation  thereof 
shall  be  made  without  previous  notice  of  application  therefor,  of  at  leaist 
five  days,  to  all  parties  interested  in  the  estate,  who  have  appeared  in  the 
matter  or  proceeding,  either  in  person,  by  attorney  or  guardian  ad  litem; 
and  at  the  time  of  making  such  application  any  perscm  interested  as  cred- 
itor, heir,  next  of  kin  or  otherwise,  may  appear  and  file  objections  in  writ- 
ing to  such  confirmation,  and  be  allowed  to  |Hroduoe  evidence  and  be  heard 
in  support  thereol 

BULB  XVU 

AfleDCCOnCKNT  OF  DOWSR  AND  H011SSTXAD& 

Every  petition  for  the  assignment  of  dower  or  of  homestead  under  the 
provisioDS  of  chapter  166  of  the  Revised  Statutes  shall  set  forth  a  full  and 
accurate  description  of  the  lands  situated  in  the  state  from  which  the  peti- 
tioner  asks  to  have  the  dower  or  homestead  assigned,  the  age  and  place  of 
residenoe  of  the  widow,  the  time  when  the  husband  died,  his  domicile  at 
the  time  of  his  death,  and  also  state  whether  any  and  which  of  the  heirs,  or 
other  persons  interested  in  such  lands,  or  any  part  thereof,  are  minors  under 
the  age  of  fourteen  years ;  and  in  case  there  be  any  minora,  no  hearing  shall 
be  had  on  the  petition,  and  no  warrant  issued,  until  after  the  appointment  of 
a  gnardian  «2  lUem  fov  tbem»  as  provided  by  these  rulei^nor  until  due  notice 
of  such  hearing  shall  have  been  given  to  the  guardian  of  each,  unless  such 
notice  shall  be  waived  by  the  guardian,  by  his  appearance  on  the  applica- 
taoDy  or  otherwisa  If  any  of  the  heirs  or  devisees  of  the  land  in  which  a 
dower  or  homestead  right  is  claimed,  or  any  person  claiming  under  them, 
or  either  of  them,  shall  appear  and  dispute  the  right  of  the  widow  to  such 
dower,  or  of  the  widow,  heir  or  devisee  to  such  homestead,  the  county  court 
shall  <tiiimigw  the  petition  for  that  reason,  and  state  such  reason  in  the  order 
dismtsBuig  it 
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BULE  XVnL 

gEBVICB  OF  PAFBB& 

Mandatory  orders  and  citations,  disobedience  to  which  would  be  punish- 
able as  contempt^  may  be  served  by  the  sheriff  of  the  county  in  which  such 
service  is  mada  All  notices,  subpoenas  or  other  papers  required  to  be  served 
personally  may  be  served  on  the  party  or  his  attorney,  if  he  has  appeared  by 
attorney,  by  any  person,  and  the  service  proved  by  the  admission  in  writing 
of  the  person  served,  or  by  affidavit  of  the  person  who  made  the  servioei 

BULE  XIX 

PROOF  OF  HEIRSHIP. 

No  order  shall  be  made^  assigning  the  residue  of  any  estate  or  in  any  pro- 
ceeding to  determine  who  are  the  heirs-at-law  of  any  deceased  person,  until 
proof  is  filed  that  due  notice  of  such  proceeding  has  been  given,  nor  until 
the  testimony  of  one  or  more  credible  witnesses,  taken  upon  examination 
in  open  courts  or  by  deposition,  is  reduced  to  writing  and  filed,  and  the 
court  is  from  such  evidence  fully  satisfied  as  to  who  are  the  peisons  entitled 
to  such  residue^  or  heirs  of  such  deceased  person. 

BULE  XX. 

PUBUCATTON  OF  NOnCESL 

Section  1.  Whenever  any  notice  is  published  embracing  matters  con- 
nected with  more  than  one  estate,  as  provided  in  section  4050  of  the  Revised 
Statutes,  the  costs  of  such  publication  may  be  paid  for  by  the  representative 
of  either  of  the  estates  to  which  the  publication  relates;  and  the  propor- 
tionate part  of  the  sum  so  paid,  which  ought  to  be  paid  out  of  such  other 
estates,  shall  be  paid  by  the  executor  or  administrator  thereof  to  the  person 
who  shall  have  paid  the  same.  ^ 

Section  2l  The  printer,  or  the  foreman  of  such  printer,  of  the  newspaper 
in  which  such  notice  is  published,  shall  make  and  deliver  to  the  court, 
upon  the  completion  of  such  publication,  as  many  affidavits  thereof  as 
there  are  estates  to  which  the  publication  relates,  one  of  which  affidavits 
shall  be  filed  with  the  papers  of  the  estate  to  which  the  same  relates. 

BULE  XXL 

TAXATION  OF  006TB. 

When  costs  shall  be  awarded  to  the  prevailing  party  in  any  matter  or  pro- 
ceeding under  section  4041  of  the  Revised  Statutes,  they  shall  be  taxed  by  the 
judge  upon  like  notice  in  like  manner  as  provided  by  rule  88  of  the  rules  of 
the  circuit  court 

BULE  XXTL 

FORM  OF  OATH 

The  oath  to  be  administered  by  the  court  to  witnesses  shall  be  in  the  fol- 
lowing form :    "  You  do  solemnly  swear  that  the  testimony  you  shall  give 

in  relation  to  the  matter  now  under  consideration  in  the  matter  of , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  so  help  you 
God" 
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RULEXXnL 

AFPUCATIONB  TO  BBINQ  AOTIONB  ON  BOITDS. 

AH  applications  for  permission  of  the  county  court  to  bring  actions  on 
the  bonds  of  executors,  administrators,  guardians  or  testamentary  trustees 
shall  be  in  writing,  stating  briefly  the  grounds  of  such  proposed  action,  and 
shall  be  rerified  by  the  oath  of  the  applicant^  or  of  some  one  who  is  ac- 
quainted with  the  facts,  and  be  accompanied  with  the  certificate  of  some 
reputable  attorney  that  he  has  examined  the  facts  of  the  case,  and,  in  his 
opinion,  a  valid  and  meritorious  cause  of  action  exists  in  favor  of  such 
i^pli6uit  ^ 

RULE  XXIV. 

BEFEAL  OF 'FORMER  RXTLESli 

AH  roles  heretofore  adopted  by  the  supreme  court,  not  included  herein, 
and  all  rules  heretofore  adopted  by  any  county  court  inconsistent  herewith, 
are  hereby  abrogated  and  repealed.  Provided,  that  in  any  matter  pending 
when  these  rules  take  effect^  tiie  judge  may,  in  his  discretion,  allow  the 
same  to  proceed  to  a  conclusion  under  the  present  rules. 

It  is  further  ordered  that  two  thousand  copies  of  this  order  be  printed  in 

pamphlet  form,  substantially  as  the  "Rules  of  Practice  of  the  Circuit  and 

Goonty  Courts,**  adopted  in  1879,  were  printed ;  and  shall  be  delivered  to  tiie 

clerk  of  the  supreme  courts  to  be  by  him  distributed  as  follows :  Ten  copies  to 

each  county  judge,  two  copies  to  each  justice  of  the  supreme  court  and  each 

circoit  and  superior  court  judge,  and  one  copy  to  each  practicing  attorney 

in  this  state  who  may  desire  the  sama 

Dated  February  2, 1892. 

WM.  P.  LYON, 

H.  a  ORTON, 

J.  R  CASSODAY, 

JNO.  R  WINSLOW, 

a  U.  PINNEY, 

Justices  Supreme  Court 
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§  1.  Probate  courts  of  Michigan  and  Mvanesota^  how  estdfh 
Ushed. —  The  probate  courts  of  Michigan  are  established  in 
each  county  organized  for  judicial  purposes,  by  the  constitu- 
tion of  the  state.  They  are  courts  of  record,  with  jurisdiction, 
powers  and  duties  to  be  prescribed  by  law.  The  probate  judge 
must  be  a  resident  of  the  county,  and  his  term  is  four  years.^ 
The  probate  courts  of  Minnesota  are  established  in  each  or- 
ganized county,  and  made  courts  of  record,  and  their  jurisdic- 
tion defined  by  the  constitution  of  the  state.  The  judge  must 
be  a  resident  of  the  county,  and  is  elected  for  two  years.' 

§  2.  County  courts  in  Wisconsin  cov/rts  of  proiate. —  The 
county  courts  of  Wisconsin  were  originally  established  under 
authority  of  the  constitution,'  as  "  inferior  courts  in  the  sev- 
eral counties,  with  limited  civil  jurisdiction.''  Probate  courts 
existed  in  the  territory  prior  to  the  state  organization,  and 
were  established  by  the  constitution,*  but  under  authority 
conferred  upon  the  legislature  ^  the  office  of  probate  judge 

1  Const  Mich., art  VI, sec&  1, 18>  1(L       ^Id. 

t  Const  Minn.,  art  Yl,  sea  7.  ^Art  Ym,  seo.  14 

)  Art  Vni,  sec.  a 
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was  abolished  by  the  Eevisecl;  Statutes  of  1849,  and  the  juris- 
diction and  records  of  the  <?c)urts  of  probate  transferred  to  the 
county  courts.  In  185f  ;nll  acts  conferring  civil  jurisdiction 
upon  the  county  court^-J^re  repealed,  Milwaukee  county  ex- 
cepted.* By  the  opei^'tion  of  these  various  acts  the  county 
courts  became  ,i3ierjBly  courts  of  probate,  having  the  usual 
jurisdiction  of  sncli  courts  similarly  constituted  in  other  states. 

§  3.  Ciml  jurisdiction  of. —  Civil  jurisdiction  concurrent 
with  the  ckcuit  courts  within  their  counties,  within  certain 
limitatjc^nfe,'  has  since  been  conferred  upon  them  in  several 
couBiif^  ^by  special  statutes ;  but  in  those  counties  the  prac- 
JiicaJ*  effect  is  to  establish  two  county  courts  of  entirely  sepa- 
'/ipAb  and  independent  jurisdiction,  having  nothing  in  common 
*'  Kut  the  judge  and  the  seal.  This  work  treats  only  of  their 
jurisdiction  and  practice  as  courts  of  probate  and  special  juris- 
diction derived  solely  from  statutes. 

§  4.  Present  organization  of. —  Their  organic  law  is  now 
chapter  114  of  the  Eevised  Statutes  of  1878.  They  are  courts 
of  record  with  jurisdiction  defined  by  statute.  Presumably 
the  county  judge  must  be  a  resident  of  the  county.  The  stat- 
ute prescribes  no  qualifications  for  the  position.  The  county 
judge,  under  the  operation  of  the  statutes,  is  a  ministerial  as 
well  as  judicial  officer,  and  is  clerk  or  register  of  his  own 
court,  excepting  in  some  of  the  principal  counties  in  which  the 
office  of  register  in  probate  has  been  created  by  special  stat- 
utes. 

§  5.  Compensation  of  judges^  and  effect —  The  compensation, 
whether  fixed  by  law,  as  in  Michigan  and  Minnesota,  or  by 
county  boards  of  supervisors,  as  in  Wisconsin,  is  not  in  most 
of  the  counties  such  as  to  attract,  and  the  perplexities  and 
annoyances  of  much  of  the  business  are  of  a  character  to  re- 
pel, a  high  order  of  legal  talent.  It  is  not  strange,  therefore, 
if  it  does  (it  would  be  strange  if  it  did  not)  often  happen,  es- 
pecially in  rural  and  not  very  populous  counties,  that  the  judges 
are  not  men  learned  in  the  law  or  skilful  in  the  construction 
of  statutes. 

§  6.  Necessity  for  local  works  on  practice. —  And,  as  much 
of  the  jurisdiction  is  of  ancient  origin,  and  defined  by  the  stat- 
utes only  in  general  terms,  and  relates  to  a  department  of  the 

•Laws  1854  eh.  9a 
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law  and  practice  which  is  frequently  omitted  in  the  reading 
of  the  law  student,  when  complicated  matters  arise  in  the 
proceedings,  involving  litigation,  the  professional  lawyer  often 
finds  it  necessary  to  become  a  diligent  student  to  ascertain 
what  is  the  proper  method  of  proceeding  to  protect  the  inter- 
ests of  his  client ;  and  sometimes  this  occurs  where  the  books 
from  which  to  obtain  the  necessary  information  are  not  acces- 
sible. 

§  7.  Effect  of  carelessness  or  ignorance. —  The  jurisdiction  is 
peculiar,  but  extensive  and  important,  as  it  affects  the  interests 
of  every  generation  in  a  very  large  part  of  all  the  property  of 
the  country.  Diversions  of  property  through  fraud  and  mis- 
take, uncertainty  in  titles,  and  expensive  subsequent  litigation, 
are  among  the  consequences  which  may  be  expected  to  follow 
the  careless  or  unintelligent  exercise  of  such  a  jurisdiction^ 
Useful  and  able  works  on  the  law  and  practice  in  some  of 
the  states  are  published,  but  the  legislation  is  so  divergent 
in  various  states  that  no  such  work  is  a  safe  guide  in  any  state, 
unless  prepared  with  reference  to  the  statutes  and  decisions 
In  such  state. 

§  8.  Necessity  for  dear  a/nd  simple  statutes. —  The  principal 
business  of  the  courts  of  probate  is  the  settlement  of  the 
estates  of  deceased  persons.  ^'  Those  interested  in  such  estates 
are  frequently  widows  and  infants,  incapable  of  adequately 
protecting  their  interests.  The  administration  of  the  estates 
is  mainly  controlled  by  the  probate  courts,  the  judges  of  which 
^are  oftentimes  men  not  learned  in  law.  The  statutes  on  the 
subject  should  be  as  simple  and  clear  as  language  can  make 
them.  On  the  contrary,  they  are  the  most  complicated,  ob- 
scure and  confusing  statutes  in  the  statute  book."  * 

7  Miller,  J.,  in  Humes  t.  Coz,  1  the  Probate  Code  in  1889,  and  pos- 
Pinney  (Wi&X  ^^  "  Judges  of  pro-  sibly  in  Wisconsin.  But  it  is  sub- 
bate  are  selected  not  only  with  refer-  mitted  that  much  of  the  complication 
ence  to  their  legal  qualifications,  but  and  confusion  has  arisen  from  what 
-to  their  sound  discretion  alsa"  Rice,  may  be  termed  '*  patch-work  "  legis- 
J^  in  Lunt  t.  Aubens,  89  Me.  892, 897.  latiou,  by  which  special  provisions 

*  QilfiUan,  C%  J.,  in  McKeen  t.  Wal-  are  borrowed  from  the  system  of  one 

dron,  25  Minn.  468.    This  is  a  strong  state,  with  which  they  are  in  bar- 

statement^  justified,  perhaps,  by  some  mony,  and  incorporated  into  another 

provisions  of  the  statutes  as  they  stood  and  different  system,  where  they  are 

in  Minnesota  before  the  adoption  of  entirely  out  of  place ;  and  sometimes 
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§  9.  Origin  of  present  statutes. — Massachusetts  seems  to 
have  furnished  the  original  in  this  country,  from  which  the 
probate  statutes  and  laws  of  descent  and  distribution  of  Michi- 
gan, Wisconsin  and  Minnesota  were  derived ;  and  while  the 
modifications  by  legislation  have  produced  some  important 
differences,  the  general  system  of  the  statutes  of  Michigan 
has  been  preserved  in  Wisconsin  and  Minnesota.  The  Bevised 
Statutes  of  Wisconsin  of  1849  contained  almost  a  verbatim 
copy  of  the  probate  laws  of  Michigan.    Minnesota  inherited 

by  modifications  of  one  part^  without  fusing,"  until  they  are  made  clear  by 
considering  the  effect  upon  some  construction  in  the  courts  of  last  re- 
other  part  of  the  statuta  This  kind  sort  "  We  think  that  the  legislature, 
of  legislation  is  illustrated  by  the  in  view  of  the  fact  that  in  many  por- 
repealing  section  of  the  new  Pro-  tions  of  the  country  the  oflSce  of  pro- 
bate Ckxle  of  Minnesota  adopted  in  bate  judge  must  be  filled  by  men  not 
1889,  which  repeals  aU  former  pro-  learned  in  the  law  (and  this  would 
bate  statutes  and  includes  twenty-  seem  to  be  contemplated  by  the  con- 
seven  chapters  of  the  general  laws  stitutionX  not  trained  to  accurate 
passed  since  the  compilation  of  the  business  habits,  and  that  the  records 
statutes  in  187&  It  is  submitted,  also,  would  often  be  imperfectly  kept>  .  •  . 
that  those  states  where  the  attempt  enacted  the  provision  upon  which  we 
has  been  made  to  make  the  statutes  have  just  been  commenting."  (The 
"  as  simple  and  clear  as  language  can  curative  statute  as  to  guardian's  sales.) 
make  them,"  and  to  provide  complete  Berry,  J.,  in  Moutour  v.  Purdy,  11 
codes  of  both  law  and  procedure^  so  Minn.  884  (278),  (298).  *<Ck>urtB  have 
that  the  statutes  alone  should  serve  uniformly  recognized  the  fact  that 
as  a  complete  guide  to  men  not  the  records  of  probate  courts  are 
'*  learned  in  the  law,"  have  been  fully  often  carelessly  and  imperfectly 
as  prolific  of  litigation  to  settle  the  kept"  Grant,  J.,  in  Egan  v.  Grace, 
construction  of  the  statutes  as  any  79  Mich.  624,  687.  ^  The  ecclesiasti- 
others.  Our  law,  from  motives  of  cal  courts  are  at  all  times  filled  with 
economy,  seems  intenHonally  to  pro-  judges  of  the  highest  skill  and  ability ; 
vide  for  the  administration  of  what  there  are  always  in  attendance  the 
has  been  a  distinct  branch  of  the  law  most  learned  doctors  in  the  common 
for  centuries,  by  cheap  courts  (which  and  civil  law.  .  .  •  Not  so  with 
are  not  usually  learned  courts),  often  our  county  courts ;  the  judges  are 
without  the  assistance  of  proctors  or  men  of  no  ekiU  in  law,  entirely  die- 
counsel  ;  and  for  a  review  of  their  qualified  by  their  vocations  and  pur- 
proceedings  in  courts  trained  and  suits  from  the  patient  and  tedious 
schooled  in  a  different  system,  ad-  investigation  of  the  facts  necessary 
ministered  for  very  different  pur-  to  be  ascertained  for  the  setting  up  a 
pos€fl,  through  entirely  different  wiU  either  for  realty  or  personalty 
forms  and  methods.  Under  these  which  has  been  lost  or  suppressed  or 
circumstances,  it  is  not  probable  that  destroyed  by  fraud  or  accident" 
statutes  can  be  made  which  wiU  not  Buchanan  v.  Matlock,  8  Humphrey 
be  ''complicated,  obscure  and  con-  (Tenn.)^  890. 
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them  from  Wisconsin,  and  though  the  spirit  of  innovation 
(and  tendency  to  borrow  from  New  York  and  elsewhere)  has 
been  stronger  in  both  these  states  than  in  Michigan,  a  large 
portion  of  these  statutes  are  still  substantiallj  the  same  in 
the  three  states.* 

§  10.  Not  a  complete  code  of  procedwre. — But  the  statutes, 
while  they  confer  upon  our  modern  courts  of  probate  many 
powers  never  exercised  by  the  ecclesiastical  courts  in  England 
(or  the  present  court  of  probate),  do  not,  and  cannot,  provide 
in  detail  for  the  mcmner  of  exercising  their  jurisdiction  in  aU. 
cases.  "  They  have  a  very  extensive  jurisdiction  not  conferred 
by  statute,  but  by  a  general  reference  to  the  existing  law  of 
the  land ;  that  is,  to  that  branch  of  the  common  law  known 
^d  acted  upon  for  ages  —  the  probate  or  ecclesiastical  law."  ^* 

§  11.  Beasonfor  this  work. —  Books,  however  carefully  pre- 
pared, which  digest  the  statutes  and  decisions  of  a  single  state 
only,  and  treat  of  the  subject  within  the  narrow  limits  of  the 
law  found  in  a  single  statute  book  and  single  set  of  reports, 
can  never  be  a  safe  guide  beyond  the  limits  of  such  state,  or 
even  within  it  in  states  which  have  a  history  of  only  a  frac- 
tion of  a  century.  The  attempt  will  be  made  in  this  work  to 
treat  it,  not  exclusively  as  a  i^ubject  of  isolated  local  legisla- 
tion, but  as  a  system  having  antecedents  in,  and  historical 
connections  with,  a  system  as  ancient  as  any  other  branch  of 
the  existing  laws. 

§  12.  Limitation  of  the  purpose  of  it. — Not  with  the  ambi- 
tious purpose  of  superseding  or  furnishing  a  cheap  substitute 
for  the  learned  and  able  works  which  are  the  standard  text- 
books on  the  law  of  wills  and  of  executors  and  adminis- 
trators, but  with  the  more  humble  view  of  supplementing 
them  in  some  degree,  and  furnishing  what  it  is  hoped  will  be 
a  reasonably  trustworthy  guide  through  the  intricacies  of  the 
law  and  practice  in  the  local  courts  of  probate.  For  this  pur- 
pose the  author  hopes  to  make  the  work  more  useful,  even  in 

*See  Campau  ▼.  GiUett,  1  Mich.  416,    probate  courts,  and  some  other  mat- 
417.    Some  of  the  provisions  of  these    ters. 

fltatotes  seem  to  be  taken  from  the       ^o  Bell,  G.  J.,  in  Morgan  v.  Dodge, 
old  statutes  of  Vermont^  relating  to    44  N.  H.  255,  258.    See  introductory 
the  organization  and  powers  of  the    note  to  1  Bradford  (N.  Y,),  Sur.  Re- 
ports. 
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Wisconsin  and  Minnesota,  by  incorporating  in  this  edition 
statements  of  the  statutes  and  full  references  to  the  decisions 
of  the  supreme  court  of  Michigan,  from  which  state  their 
statutes  were  derived.  Where  there  are  different  construc- 
tions of  the  same  or  similar  statutes  (as  there  are  some),  thej 
will  be  carefully  noted,  with  the  reasons  given  by  the  courts* 
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Minnesota:  Constitution,  art  YI,  sees.  1,  7;  Ftobate  Code  of  Minnesota 
(ch.  4e,  Laws  of  1889),  ch.  1. 
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§  12a.  Jurisdiction^  how  regulated. —  In  Wisconsin  and  Mich- 
igan the  subjects  and  limitations  of  the  jurisdiction  of  courts 
of  probate  are  within  the  discretion  of  the  state  legislatures,  and 
are  defined  by  the  statutes.^  In  Minnesota  they  are  limited 
by  section  7,  article  VI,  of  the  constitution,  to  "  jurisdiction 
over  the  estates  of  deceased  persons  and  persons  under  guara- 
ianship."* 

§  13.  OfanderU  origin. —  "  Probate  courts  are  only  in  a  quali- 
fied sense  the  mere  creatures  of  the  statute.  They  are  as  truly, 
as  any  other  judicial  tribunals,  the  offspring  of  the  common 
law.  They  existed  in  substance,  in  England,  before  the  usur- 
pation of  the  ecclesiastics  snatched  from  the  crown  this  rightful 
portion  of  its  authority,  and  changed  their  forms  and  mode  of 
proceeding."  ^  While  the  historical  accuracy  of  the  foregoing 
extract  as  to  the  usurpation  of  this  jurisdiction,  and  changes 
in  the  forms  and  modes  of  proceeding,  maybe  questionable,  it 
has  a  foundation  in  historical  facts. 

§  14.  Former  ecclemistical  jurisdiction. — The  probate  courts, 
both  in  England  and  in  the  United  States,  at  the  present  time, 
are,  like  all  other  courts,  creations  of  the  statutes  or  state  con- 
stitutions. The  peculiar  jurisdiction  which  is  assigned  exclu- 
sively to  them  is  as  ancient  as  that  exercised  by  any  com- 
mon-law court,  and  certainly  from  the  time  of  WilHam  the 
Conqueror  the  probate  of  wills  was  of  ecclesiastical  cognizance, 
and  exercised  according  to  the  ecclesiastical  forms  and  practice 
derived  from  the  civil  and  canon  laws.* 

» Judicial   power  is  authoriiy  to  Ca,  83  id.  94;  Hurley  v.  Hamilton, 

hear  and  determine  controyetsies  be-  87  id.  161.    It  includes  power  to  com- 

tween  adverse  parties,  and  questions  mit  insane  persons  to  a  state  hospital 

in  litigation.    Daniels  t.  The  People,  State  v.  Wilcox.  24  id.  148. 

6  Mich.  88t,  888.    It  is  the  inherent  ^  Hubbell,  J.,  in  Brunson  v.  Burnett; 

authority  not  only  to  decide  but  to  2  Pinney,  189.    As  an  inferior  court 

make  binding  orders  or  judgments,  of  civil  and  criminal  jurisdiction  a 

Underwood  v.  McDuffee,  15  Mich,  county  court  is  the  creature  of  the 

861,  868.  statute,  which  the  legislature  could 

^  Under  this  limitation,  when  the  create   or   destroy  at   its  pleasure, 

property  of  a  decedent  has  passed  out  State  ex  reL  Martin  v.  Kalb,  60  Wis. 

of  the  control  of  the  executor  or  ad-  178,  188.    But  some  kind  of  "  court 

ministrator  under  an  order  or  decree  of  probate  "  is  required  by  the  con- 

of  the  probate  court,  the  jurisdiction  stitution  of  Wisconsin.    See  Lannon 

of  the  court  over  it  ceases.    State  y.  ▼.  Hackett,  49  Wis.  261,  267. 

Probate  Court  Ramsey  Co.,  19  Minn.  ^  Waters    t.    Stickney,    12   Allen 

117 ;  State  y.  Probate  Court  Sibley  (Mas&),  L    For  a  learned  and  inter- 
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§  15.  Forms  of  procedtx/re. —  And  when  William  the  Con- 
queror separated  the  civil  and  ecclesiastical  jurisdictions,  and 
forbade  each  from  assuming  cognizance  of  cases  pertaining  to 
the  other,  the  proceedings  in  the  ecclesiastical  courts  were  ac- 
cording to  the  foTTM  of  the  civil  and  canon  law  —  simple 
and  direct,  and  finding  no  occasion  for  such  fictions  as  made 
John  Doe  the  foremost  litigant  of  the  world. 

§  16.  Proceedings  not  reviewable  on  common-law  process. — 
So  entirely  separate  and  distinct  was  this  jurisdiction  in  char- 
acter and  methods  of  procedure,  that  although  certiorari  would 
lie  from  the  courts  of  general  jurisdiction  "  to  remove  the  pro- 
ceedings from  any  inferior  court," '  yet  no  instance  or  intima- 
tion is  found  in  the  reported  cases  that  it  would  lie  to  remove 
causes  or  matters  of  exclusive  ecclesiastical  cognizance.  This 
separate  and  distinct  character  of  the  two  jurisdictions  is  rec- 
ognized by  the  statute  of  Massachusetts  (from  which  the  pro- 
bate statutes  of  Michigan,  Wisconsin  and  Minnesota  seem  to 
have  been  originally  derived),  and  the  supreme  court  of  that 
state  is  also  the  supreme  court  of  probate.  The  distinction  is 
inherent  in  the  nature  and  purposes  of  the  jurisdiction  con- 
ferred upon  the  common-law  courts  and  courts  of  probate,  and 
probate  proceedings  cannot  ordinarily  be  reviewed  upon  com- 
mon-law process  of  certioraHy  or  by  writ  of  error.* 

esting  accoant  of  the  origin  of  tlie  to  the  district  court  only  in  certain 
jarisdiction,  see  introductory  note  specified  cases,  and  when  an  appeal 
to  1  Bradford,  Sur.  Reports ;  1  is  not  provided,  the  only  method  of 
Woemer,  Am.  Law  of  Ad.,  ch.  XIV.  review  is  upon  certiorari  from  the 
The  evolution  of  our  modem  courts  supreme  to  the  probate  court  State 
of  probate  is  an  interesting  subject^  v.  Probate  Courts  25  Minn.  22 ;  Estate 
but  too  extensive  for  treatment  at  of  Ackerman,  83  id.  54 ;  State  v.  Pro- 
length  in  this  work.  bate  Court»  40  id.  296 ;  Gibson  v. 
<  Bacon's  Ab.,  Certiorari,  R  Brennan,  46  id.  92.  It  will  not  gen- 
^  Peters  v.  Peters,  8  Chishing(Mass.X  erally  lie  when  an  appeal  to  the  dis- 
529;  Waters  v.  Stickney,  supra;  trict  court  is  allowed.  Wood  -v. 
Smith  T.  Rice,  11  Mas&  507 ;  Proctor  Myrick,  9  id.  189, 149 ;  State  v.  Probate 
V.  Newhail,  17  id.  81,  91.  See  Hoi-  Court,  28  id.  881.  See  Gen.  Stat,  ch. 
brook  V.Cook,  5 Mich. 225;  Conrad  T.  68,  §  1.  Appeals  from  the  district 
Button,  28  id.  865 ;  Cameron  v.  Bently,  court  are  allowed  in  all  cases.  But  it 
id.  520 ;  Churchili  v.  Burt,  82  id.  490 ;  is  held  that  a  writ  of  error  lies  to  re- 
Knorr  v.  Millard,  52  id.  542  ;■  Brins-  view  any  final  judgment  though  in  a 
made's  Appeal,  id.  588;  Woolley  v.  purely  equitable  action.  Kern  v. 
Crane,  86  id.  860.  In  Minnesota  appeals  Chalf  ant,  7  Minn.  487  (893>  In  Wis- 
from  the  probate  court  are  allowed  consin,  in  Brunson  v.  Burnett^  2  Pin- 
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§  17.  Modem  courts  of  probate — Effects  of  increase  ofjur 
Hsdiction. —  The  modem  courts  of  probate  in  the  United 
States  have  a  much  more  extensive  jurisdiction  over  the  es- 
tates of  decedents  than  was  ever  exercised  by  any  court  of 

ney,  79,  which  was  a  writ  of  error,  table  actions  in  Wisconsin.  In  Mich- 
the  point  seems  to  have  been  raised  igan,  where  the  modified  common- 
by  the  counsel  by  motion  to  dismiss  law  practice  is  still  retained,  aU  pro- 
on  the  ground  that  writ  of  error  did  bate  appeals  involving  questions  of 
not  lie,  and  that  appeal  was  the  fact  to  be  tried  are  treated  in  the 
proper  process  of  review.  The  case,  .circuit  and  supreme  courts  as  ao- 
as  reported,  did  not  show  that  any  tions  at  law,  including  the  accounts 
authorities  were  cited,  and  the  court  of  executors,  administrators  and 
(oral  opinion  by  Stow,  C.  J.)  held  that  guardians,  which  were  formerly  of 
it  was  of  no  moment  which  proceed-  chancery  cognizance,  and  a  trial  by 
ing  was  pursued,  but  that^  in  the  ab-  jury  is  a  matter  of  right  Howell's 
sence  of  authority  or  precedent,  the  Stat,  §  6788 ;  Grovier  v.  Hall,  28 
court  felt  at  liberty  to  adopt  either,  Mich.  7  (administrator's  account); 
and,  on  the  whole,  a  writ  of  error  Norton  v.  Sherman,  58  id.  649,  552-8 
was  preferable.  Ftojd.  the  editor^s  (incompetency  as  cause  for  guardian- 
note  to  the  case  (in  3  Pinney)  it  ap-  ship) ;  Wisner  v.  Estate  of  Mabley,  70 
pears  that  the  matter  of  the  Will  of  id.  271  (executor's  account).  Tlie 
Fisher,  4  Wis.  254^  was  first  taken  up  statute  of  Biichigan  provides  for  ap- 
by  writ  of  error,  and  it  was  quashed  peals  to  the  supreme  court  from  the 
on  motion,  the  court  holding  that  circuit  court  in  chancery.  Howell's 
certiorari  was  the  proper  process,  Stat,  §  6787  et  seq.  AU  other  cases 
and  thereupon  the  court  adopted  are  taken  up  by  writ  of  error  (Id., 
rules  to  regulate  the  proceedings  in  §  8678  et  seq.X  excepting  proceedings 
such  cases  (old  rules,  26,  27  and  28).  that  are  not  according  to  the  course 
But  it  appears  that  this  was  not  the  of  the  common  law,  which  are  re- 
common-law  writ  of  certiorari,  but  moved  by  statutory  certiorari.  Id., 
more  of  the  nature  of  an  appeal,  to  §  8791  et  seq.  The  action  of  the  cir- 
bring  up  the  case  for  retrial  on  the  cuit  on  appeal  from  the  probate  court 
evidence  and  merits.  Paine,  J.,  In  re  is  reviewable  on  writ  of  error  in  the 
Haney,  14  Wi&  422,  and  the  case  of  allowance  or  disaUowance  of  a  wiU 
Peters  v.  Peters  is  cited  with  ap-  (Am.  Mis&  Union  v.  Peck,  9  Mich, 
proval,  id.  421.  See,  also,  Smith,  J.,  445) ;  administrator's  accounting 
in  HaU  v.  Wilson,  6  id.  488,  48a  A  (Labar  v.  Nichols,  22  id.  200) ;  HaU  v. 
writ  of  error  lies  now  only  to  review  Grovier,  25  id.  428 ;  Mower's  Appeal, 
final  judgments  in  actions  triable  by  48  id.  441) ;  claim  of  a  creditor, 
a  jury  (R  S.,  sea  8048)^  or  at  most  Brown  v.  Forsche,  48  id.  492.  But 
only  from  judgments  in  a  court  of  such  questions  as  the  appointment  of 
record  proceeding  according  to  the  an  administrator  (Holbrook  v.  Ckx>k, 
course  of  the  common  law.  Crocker  v.  6  id.  225;  Ck>nrad  v.  Button,  28  id. 
State,  60  id.  558 ;  Buttrick  v.  Roy,  72  865 ;  Brinsmade's  Appeal,  52  id.  587) ; 
id.  164.  It  does  not  lie  in  equitable  refusal  to  appoint  guardian  (C!ameron 
actions.  Costel]o  v.  Buck,  25  id.  477 ;  v.  Bentley,  28  id.  520X  or  order  relat- 
Howes  V.  Buckingham,  13  id.  442L  ing  to  the  management  of  the  estate 
Probate  appeals  are  treated  as  equi-  (ChurchiUv.Burt,82id.490;  Fletcher 
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probate  in  England.  Under  what  may  be  termed  the  Massa- 
chasetts  system  they  combine :  (1)  the  exclasive  jurisdiction 
of  the  ecclesiastical  courts  of  the  probate  of  wills  of  personal 
estate  and  granting  administrations;  (2)  the  exclusive  juris- 
diction of  the  probate  of  wills  devising  lands  which  could  for- 
merly be  proved  like  deeds  and  other  muniments  of  title  only 
in  the  courts  of  common  law  in  actions  relating  to  the  titles^ 
or  upon  an  issue  of  devisavit  velnon  sent  out  of  a  court  of  chan- 
cery for  trial  by  a  jury;  (3)  jurisdiction  to  adjust  and  adjudge 
payment  of  the  debts  of  decedents  which  were  formerly  ex- 
dnsively  of  common-law  cognizance ;  (4)  exclusive  jurisdiction 
generally  of  the  very  large  branch  of  former  chancery  juris- 
diction relating  to  the  persons  and  estates  of  minors  and  others 
subject  to  guardianship,  and  jurisdiction  exclusive  or  concur- 
rent with  other  courts  of  the  conversion  of  real  estate  into 
money  for  the  payment  of  debts  and  legacies  and  benefit  of 
wards,  and  of  the  whole  subject  of  accounting  by  executors, 
administrators  and  guardians  appointed  in  them.  In  the  ex- 
ercise of  such  extensive  jurisdiction  under  the  simple  and  sum- 
mary forms  and  methods,  derived  from  the  ecclesiastical  and 
civil  law,  most  of  the  old  distinctions  have  been  obliterated 
and  disregarded.  The  probate  of  wills  is  made  conclusive  as  to 
devises  of  land  as  weU  as  to  bequests  of  personal  property, 
and  appeals  from  these  courts  being  to  courts  of  general  equity 
jurisdiction  in  the  absence  of  some  statutory  regulation,  an 
appeal  from  the  probate  of  a  will  is  treated  in  some  states  as 
an  equitable  issue  although  it  may  dispose  (as  most  wills  do)  of 
land.*  Perhaps  the  only  rule  growing  out  of  the  absolute 
separation  of  the  ecclesiastical  jurisdiction  from  all  others, 

T.  dark,  S9  id.  874;  Kdoitt.  Millard,  ing  to  the  course  of  the  common 

53  id.  642\  are  not    On  appeal  to  the  law.    Id. 

circnit  court  from  the  construction  of  ^It  was  said  in  Dublin  ▼.  Chad* 

a  will,  certiorari  from  the  supreme  bourn,  16  Mass.  488, 443,  that  **  there  is 

court  is  the  proper  process  to  review  no  case  in  our  jurisprudence  in  which 

the  adjudication  of  the  circuit  court  the  due  execution  of  a  will,  the  san- 

(Kelly  V.  Reynolds,  89  id.  464 ;  In  re  ity  of  the  testator,  the  attestation  of 

Estate  of  Hugh  Beid,  80  id.  338) ;  order  the  witnesses,  or  any  question  of  that 

of  circuit  court  reTiewing  order  of  kind,  can  be  tried  in  a  court  of  com- 

probate  court  granting  leave  to  sue  mon  law.**    But  now  a  statute  of 

on  guardian's  bond.    Welch  v.  Van  that  state  provides  that  on  appeals  to 

Anken,  76  id.  464.    It  is  the  proper  the  supreme  court  of  probate,  when 

remedy  in  proceedings  not  accord-  "the  sanity  of  the  testator,  or  the  at- 
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which  is  still  retained  in  this  country  upon  the  authority  of 
the  old  English  cases,  is  the  rule  that  (without  special  statu- 
tory authority)  a  court  of  chancery,  which  would  always  afford 
relief  against  fraudulent  judgments  and  decrees,  will  not  as- 

testation  of  the  witnesses  in  his  pres-  which  should  place  the  disposal  of 
ence  as  the  law  directs,*'  is  the  ques-  this  class  of  issues  of  fact  beyond 
tion  in  controversy,  the  court  may  the  rules  i^pplicable  to  other  civU 
direct  a  real  or  feigned  issue  to  be  controversies  in  common-law  form 
tried  before  a  jury.  Higbee  v.  Bacon,  in  this  court"  Id.,  p.  447.  The  point 
11  Pick.  428,  435.  In  Wisconsin,  in  this  case  was  whether  the  case 
upon  appeal  from  the  county  court  was  a  proper  one  for  exceptions  and 
in  probate,  the  circuit  court  may  al-  a  writ  of  error,  no  formal  issue  hav- 
low  a  trial  by  jury  of  aU  questions  ing  been  made  up  in  the  circuit  court 
of  fact  in  cases  wTiere  such  trial  may  Trial  by  jury  on  appeals  under  this 
be  proper.  R  &,  sec.  4084  The  statute  is  a  matter  of  right  Qrovier 
statute  law  has  always  been  similar,  v.  HaU,  28  Mich.  7.  AU  contested 
but  it  is  held  that  a  verdict  in  a  con-  will  cases  are  tried  by  jury  in  Mich- 
tested  will  case  is  only  advisory,  igan  unless  a  jury  trial  is  waived. 
Will  of  Jackman,  26  Wi&  104 ;  Owens'  No  appeal  is  provided  to  the  supreme 
Appeal,  87  id.  68 ;  Chafin's  Will,  82  id.  court  and  probate  cases  involving 
558;  Ballantine  v.  Proudfoot  62  id.  issues  of  fact  can  be  reviewed  only 
216 ;  Will  of  Meurer,  44  id.  892.  See  on  writ  of  error.  Mower's  Appeal, 
Withee  v.  Rowe,  45  Me.  571 ;  Clapp  48  id.  441.  In  Minnesota  the  statute 
▼.  FuUerton,  84  N.  Y.  190 ;  Bradstreet  provides  that  all  appeals  from  pro- 
V.  Bradstreet  04  Ma  209 ;  Wood  ▼.  bate  courts  (excepting  issues  on  the 
Stonev  89  N.  H.  575 ;  Patrick  ▼.  claims  of  creditors)  shall  be  tried  by 
Cowles,  45  N.  H.  55a  Also  on  appli-  the  court  without  a  jury,  unless  the 
cation  for  appointment  of  a  guard-  court  orders  that  the  whole  issue  or 
ian  for  an  insane  person.  Barbo  ▼.  some  specific  question  be  tried  by 
Rider,  67  Wia  59a  The  rule  would  jury,  or  referred  (Proh,  Code,  sea 
be  otherwise  in  some  issues  —  a  con-  261),  which  was  the  same  substan- 
tested  claim  of  a  creditor,  for  in-  tiaUy  before  the  enactment  of  the 
stance.  York  ▼.  Orton,  65  id.  6.  In  probate  coda  Gen.  Stat  1878,  ch.  49, 
Michigan  the  statute  provides  that  sec.  19.  But  when  submitted  to  a 
when  any  question  of  fact  is  to  be  jury  the  verdict  has  the  same  con- 
decided,  issue  may  be  joined  thereon  elusive  effect  as  the  verdict  of  a  jury 
under  the  direction  of  the  court  and  in  any  other  casa  Marvin  v.  Dutcher, 
a  trial  thereof  had  by  jury.  How-  26  Minn.  891 ;  Will  of  Pinney,  27  id. 
elFs  Stat,  §  678a  Under  this  statute  280.  Trial  by  jury  in  a  contested 
it  is  held  that  on  appeal  from  a  de-  will  case  is  not  a  constitutional  right 
cree  allowing  or  disallowing  a  will,  Schmidt  v.  Schmidt  (MinxL,  Dec.  7, 
the  substance  of  the  controversy  is  1891),  50  N.  W.  Bepb  59a  In  the  states 
the  same  as  upon  the  issue  of  devir  which  have  followed  the  Virginia 
savit  vel  non,  and  presents  of  neces-  probate  system,  wills  are  proved  and 
sity  an  issue  peculiarly  proper  for  allowed  '*  in  common  form  "  or  with- 
trial  in  the  ordinary  way.  Am.  Bap.  out  notice^  and  provision  is  made  for 
Mis&  Union  v.  Peck,  9  Mich.  445,  contesting  them  within  a  limited 
i4a    ''No  rule  would  operate  fairly  period  by  a  biU  in  equity.    Buttlie 
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same  jurisdiction  to  set  aside  the  probate  of  a  will  procured 
by  fraud  *  or  a  forged  willJ 

§  18.  Beas<mf(yr  conUnuance  of  the  rule. —  Though  the  orig- 
inal reason  for  this  rule  is  probably  to  be  found  in  the  entire 

issue  of  will  or  no  will  is  sent  to  a  culty  in  disposing  of  the  real  estate 

jniy  for  trial    See  Luther  ▼.  Luther,  and  the    decree  of  the  exchequer. 

123  III  658 ;  1  Woemer,  Am.  Law  of  But  in  relation  to  the  personal  estate, 

Ad.,  467-9.    And  the  verdict  stands  he  said :   '*  It  is  certainly  now  settled 

upon  the  same  footing  as  a  verdict  .    •    .    that  this  court  cannot  set 

in  a  common-law  case.    Shevalier  ▼•  aside  a  will  of  personal  estate  for 

Seager,  121  HI  564.    See  McArthur  fraud,"  and  that  **  notwithstanding 

T.  Scott,  118  U.  a  840;  Holt  y.  Lamh^  the  will  is  found  forged  by  a  jury  at 

17  Ohio  St  874.  law,  by  the    examination  of  wit- 

*  Holden  y.  Meadows,  81  Wis.  284 ;  nesses,"  the  jurisdiction  belonged,  by 

Archer  v.  Meadows,  88  id.  166 ;   2  the  constitution,  to  the  ecclesiastical 

Pomeroy,  Eq.  Juris,  §  918  and  cases  court,  "according  to  which  law  it 

cited  in  note  1.  must  be  had."  He  therefore  adopted 

f  Broderick's  Will,  21  WalL  (IT.  S.)  the  ingenious  expedient  of  decreeing 
608.  Bamsley  v.  Powell,  1  Yesey,  Sr.  that  the  defendants  should  appear  in 
*119  and  *284»  makes  a  distinction  the  proper  ecclesiastical  court  by 
between  wills  obtained  by  fraud  upon  their  proctor  or  proctors,  and  consent 
the  testator  and  the  probate  of  a  will  to  a  reversal  of  the  probate,  **  to  the 
procured  by  fraud  upon  the  heir,  and  intent  to  enable  said  court  of  del- 
works  out  a  remedy  in  an  ingenious  egates,  by  such  consent  as  aforesaid, 
way.  Upon  an  issue  directed  to  be  to  cause  said  probate  or  letters  testa- 
tried  at  law,  the  jury  found  the  mentary  to  be  duly  revoked,  accord- 
will  to  be  a  forgery.  The  api)arent  ing  to  the  course  of  that  court; "  and 
consent  of  the  plaintiff  (who  was  non  further,  that  if  a  certain  other  appar- 
eompoe,  and  sued  by  his  committee)  entity  testamentary  paper  which  was 
to  the  probate  was  obtained  through  produced  in  defense  should  not  be 
fraud,  whereby  an  agreement  was  proved,  after  presentation  to  the  pre- 
signed  by  him,  under  which  consent  rogative  court;  to  be  a  valid  will, 
to  the  probate  was  given,  when  in  then  that  they  *' should  consent  in 
fact  he  had  not  legal  capacity  to  con-  the  prerogative  court  that  letters  of 
sent  There  was  a  decree  of  the  administration  should  be  granted  to 
court  of  exchequer,  as  to  the  real  the  plaintiff's  committee,"  etc  The 
estate  of  the  testator,  adverse  to  the  decrees,  both  interlocutory  and  final, 
plaintifi^  and  obtained  tlirough  the  can  be  found  in  8  Yesey,  Sr.  (Supple- 
same  fraudulent  practices  by  the  ex-  mentX  *74  and  *144.  See  1  Woemer, 
ecutoni.  The  interlocutory  decree  in  Am.  Law.  of  Ad.,  497,  n.  8.  The  ex- 
chancery  provided  that  if  the  will  closivecharacter  of  the  ecclesiastical 
should  be  found  a  forgery,  the  plaint-  jurisdiction  was  such  that  no  appeal 
iff  should  be  relieved  against  all  writ-  lay  from  it  (as  from  the  courts  of 
ten  agreements,  etc.,  against  the  de-  Westminster  Hall)  to  the  lords  in 
erte  of  the  court  of  exchequer,  and  parliament,  and  the  sentence  of  the 
against  his  consent  in  the  prerogative  court  of  delegates  (the  appellate  eo- 
coort  On  the  final  hearing.  Lord  clesiastical  court)  could  only  be  re- 
Chancellor  Hard  wickefoond  no  difiS-  viewed  upon  a  special  oonunission 
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separation  of  the  ecclesiastical  jurisdiction  which  came  in  with 
(or  was  firmly  established  by)  William  the  Conqueror,'  the 
only  reason  that  can  be  assigned  for  the  continuance  of  such 
a  marked  exception  to  the  jurisdiction  of  equity  in  cases  of 
fraudulent  judgments  is  that  the  powers  of  courts  of  probate 
are  adequate  to  afford  a  remedy.* 

§  19.  Extent  of  exclusive  jurisdiction. — (But  this  exclusive 
jurisdiction  extended  only  to  the  probate  of  wills  and  granting 
administration.  Courts  of  equity  in  Wisconsin  consider  an 
executor  as  a  trustee  for  the  legatees  and  for  the  next  of  kin 
as  to  the  undisposed-of  surplus,  and  construe  and  enforce  the 
execution  of  trusts  created  by  wills,  as  of  other  trusts.^* 

granted  for  that  purpose  under  the  cases  might  render  their  aid  and  as- 
great  seal,  upon  petition  to  the  king  sistance  by  means  of  such  auxiliary 
in  council  1  Williams,  Ex'rs  (6th  remedies  as  might  be  needful  to  pre- 
Am.  ed),  578 ;  5th  ed.  498.  It  is  other-  Tent  wrong  and  injustice  before  the 
wise  under  the  Court  of  Probate  probate  jurisdiction  could  be  ren- 
Act  of  1857,  however.  20  and  21  dered  effectual."  Ck)oley,  J.,  in  Hol- 
Vict,  ch.  77,  §  89.  brook  v.  Campau,  22  Mich.  288,  289 ; 

8  See  introductory  note  1  Bradford,  People  y.  Wayne  Circuit  Judges  11 

Sur.  Rep.,  paragraph  IX  et  seq.  id.  893 ;  Pitcher  t.  Douglas,  87  id. 

» Dixon,  a  J.,  in  Archer  v.  Mead-  889 ;  Kellogg  ▼.  Aldrich,  89  id.  676. 
oWs,  88  Wis.  166,  173;  Broderick's  (The  last  cited  case  was  subsequent 
Will,  supra;  Field,  J.,  in  Gkiines  ▼.  to  the  law  of  1871,  proviso  to  How- 
Fuentes,  92  U.  a  la  And  now  the  ell's  Stat,  §  6760,  which  is  referred  to 
federal  courts  have  no  jurisdiction  in  the  decision.)  Dickinson  v.  Seaver, 
to  probate  a  will  wherever  the  per-  44  Mich.  624  And  see  Wales  v.  New- 
sons  interested  may  reside^  because  bould,  9  id.  45.  But  chancery  has  juris- 
the  proceeding  is  in  rem  and  not  diction  when  the  relief  which  ought 
inter  partes.  See,  also^  Waters  v.  to  be  granted  is  beyond  the  power  of 
Stickney,  supra;  Morgan  v.  Dodge^  the  probate  court  (Ejiorr  v.  Millard, 
44N.  H.258;  1  Williams' Ex., part  1,  52  id.  542;  57  id.  265);  when  the 
book  6,  ch.  1.  equitable  rights  or  liabilities  of  per- 

10  McLachlan  v.  Staples,  18  Wis,  sons  not  interested  in  the  particular 
448;  Wheeler  v.  Hartshorn,  40  id.  estate  are  necessarily  involved  in  a 
83.  The  jurisdiction  of  the  probate  full  determination  of  the  case  (Ry- 
court  is  concurrent  Brook  v.  Chap-  nearson  v.  Turner,  52  id.  7, 11) ;  when 
pell,  84  id.  405 ;  Wheeler  v.  Catlin,  44  settlement  of  partnership  accounts  is 
id.  464 ;  Catlin  v.  Wheeler,  49  id.  involved  in  the  settlement  of  estates 
507.  See  2  Story,  Eq.  Jur.,  §  1280 ;  of  the  deceased  partners,  one  of 
Waite  V.  Huntington,  40  Conn.  9 ;  whom  had  been  executor  of  his  de 
Hayes  v.  Hayes,  48  N.  H.  219.  But  ceased  partner  (a  curious  and  inter- 
in  Michigan  the  jurisdiction  of  exec-  esting  case).  Perrin  v.  Lepper,  72  id. 
utors  and  administrators  is  exclu-  454;  &  C,  49  id.  847;  56  id.  85L  In 
aive  in  the  probate  courts  "except  as  Minnesota  the  original  jurisdiction 
the  court  of  chancery  in  exceptional  conferred  on  the  probate  court  is  ez- 
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§  20.  EcclencLsUcal  jurisdiction  of  personal  estate  only. — 
This  peculiar  exclasive  jurisdiction  of  the  ecclesiastical  courts 
extended  only  to  the  probate  of  wills  of  personal  estate  and 
granting  administration  and  their  incidents.  The  executor  or 
administrator  could  be  sued  in  the  courts  of  common  law  for 
legacies  or  debts  of  the  decedent.  If  they  did  not  render  sat- 
isfactory accounts  a  bill  in  chancery  would  compel  them  to 
account.  All  litigated  questions  of  construction  of  wills  and 
distribution  under  them  were  settled  in  chancery,  and  of  de- 
vises of  land  the  ecclesiastical  courts  had  no  jurisdiction  in 
any  case.    The  probate  was  not  evidence  as  to  real  estate." 

§  21.  Additional  jurisdiction  in  the  United  States. —  But  in 
all  the  American  states  there  has  been  added  jurisdiction  of 
the  probate  of  wills  of  real  estate,  which  were  originally  of 
common-law  cognizance,  and  had  to  be  proved  anew,  like 
other  conveyances,  every  time  it  became  necessary  to  show 
title  under  them.  In  most  of  the  American  states  the  probate 
has  the  same  conclusive  character  as  to  real  as  to  personal 
estate.  In  others  it  is  only  prima  facie  evidence  of  the  due 
execution  as  to  real  estate.^'  In  Michigan,  Wisconsin  and 
Minnesota  it  is  conclusive.^' 

§  22.  Transferred  chancery  jurisdiction, —  To  this  important 
jurisdiction  of  the  estates  of  deceased  persons,  both  testate 
and  intestate,  has  been  added  in  the  United  States  a  very 
large  and  important  branch  of  the  jurisdiction  of  the  court  of 
chancery  over  the  persons  and  estates  of  minors  and  others 
subject  to  guardianship.  This  is  conferred  in  Minnesota  by 
the  constitution,  and  in  Wisconsin  and  Michigan  by  the  stat- 
utes." But  while  in  Minnesota  the  jurisdiction  is  limited  by 
the  constitution  to  the  estates  of  deceased  persons  and  per- 
sons under  guardianship,  the  statutes  in  Wisconsin  and  Mich- 
igan extend  it  to  other  subjects  in  some  cases.^ 


<dii8ive  of  aU  other  coortB.  State  v. 
UeUnd,  80  Minn.  277;  Jacobs  v. 
Fouae,  23  icL  6L 

n  1  WiUiams'  Ex.  (6th  Am.  ed.), 
562;  6th  ed,  487-a 

u  See  1  WiUiams'  Ex.  (6th  Am.  ed.X 
549,  note  d;  550,  note  e;  1  Woemer, 
Am,  Law  of  Ad.,  601-21 


iSHoweH's  Stat  (Mich.),  §  6804; 
R  &  Wi&,  sec.  2294 ;  Probate  Code 
Minn.,  sec.  81. 

1*  Minn.  Const,  art  VI,  sec.  7 ;  Wis., 
sec.  2448;  Mich..  §6759. 

^  Wia  R  a,  sees.  4021-4024 ;  Laws 
1887,  ch.  45 ;  Mich.,  8  HoweU's  Stat, 
§§68790,68810,68820.    Special  pow- 
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§  23.  In  what  sense  inferior  courts. —  The  courts  of  probate 
in  this  country  are  often  spoken  of  as  courts  of  inferior  juris- 
diction, but  in  the  sense  in  which  it  is  used  generally  the  term 
is  of  doubtful  accuracy."  The  jurisdiction  is  limited,  as  to  the 
subjects  to  which  it  attaches,  to  matters  prescribed  by  law, 
but  is  general  as  to  all  matters  in  which  it  has  any  jurisdic- 
tion. In  Wisconsin  the  county  court  has  plenary  jurisdiction 
in  all  matters  arising  in  the  settlement  of  estates  as  fully  and 
completely  as  any  court  of  record.  It  is  not  limited  by  the 
concurrent  jurisdiction  of  other  courts.  It  may  enforce  an 
equitable  estoppel  and  establish  a  trust  upon  parol  evidence  in 
a  proper  case,  adjust  equities  and  exercise  the  power  to  con- 
strue a  will  proved  in  it  as  fully  as  a  court  of  equity."  In 
Minnesota  "  it  was  clearly  the  intention  of  the  constitution  to 
give  the  probate  courts  the  entire  and  exclusive  jurisdiction 
over  the  estates  of  deceased  persons  and  persons  under  guard- 
ianship, in  the  same  manner  and  to  the  same  extent  that  it 
gives  to  the  district  court  jurisdiction  over  civil  cases  in 
law  and  equity  arising  out  of  other  matters  of  contract  or 
tort."  It  includes  power  to  construe  wills,  and  its  construc- 
tion is  conclusive  unless  appealed  from."  In  Michigan,  while 
the  supreme  court  has  been  more  conservative  in  its  expres- 
sions in  defining  the  jurisdiction  of  the  probate  courts  in  gen- 
eral terms,  the  result  of  the  decisions  is  practically  the  same. 
They  are  courts  of  general  jurisdiction  in  testamentary  and 

ers  are  conferred  on  the  county  their  jurisdiction  may  be  controUed 
judges  in  Wisconsin  and  probate  by,  the  circuit  or  district  courts  See 
judges  in  Michigan  in  some  cases,  D.  N.  &  L.  R  Ca  v.  Prob.  Judge,  ^ 
and  some  special  powers,  not  judi-  Mich.  676;  cases  cited  in  foUowing 
cial,  upon  the  probate  judges  in  Min-  notes  to  this  section, 
nesota.  i' Try  on  v.  Famsworth,  80  Wis. 
"Peters  v.  Peters,  8  Gushing,  639;  577;  Brook  v.  Chappell,  84  id.  405; 
Stearns  v.  Wright,  51  N.  H.  609 ;  Teb-  Wheeler  v.  Catlin,  44  id.  464,  46<^-7 ; 
betts  V.  Tilton,  24  id.  120 ;  Morgan  y.  Catlin  v.  Wheeler,  49  id.  507 ;  Brunn 
Dodge,  44  id.  255 ;  Adams  v.  Adams,  v.  Schuett,  59  id.  260 ;  Paige  v.  Fagao, 
22  Vt  50.  They  have  general  juris-  61  id.  667,  670 ;  McLaughlin  v.  Win- 
diction  over  a  particidar  class  of  ner,  68  id.  120, 131. 
cases.  Propst v.  Meadows,  18 lU.  157 :  instate  v.  Ueland,  80  Minn.  277; 
Schlee  v.  Darrow,  65  Mich.  862.  They  Washburn  v.  Van  Steenwyck,  82  kL 
are  inferior  courts  in  the  sense  that  886.  See  Townsend  v.  Kendall,  4  id. 
their  decisions  are  subject  to  review  822 ;  Montour  v.  Purdy,  11  id  884 
in,  and  their  action  when  exercising  (278) ;  Dayton  v.  Mintzer,  22  id.  898 ; 
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other  probate  matters.***  When  there  is  a  suflBcient  remedy 
in  the  court  of  probate,  equity  will  not  assume  jurisdiction." 
§  23a.  Limit  of  jurisdiction  as  to  subjects  and  persons* — 
Snt  extensive  and  important  as  this  jurisdiction  is,  it  is  very 
different  from  that  of  courts  of  really  general  law  and  equity 
jurisdiction,  which  it  is  said  is  ^^  undefined,  general,  like  space, 
ending  nowhere,  and  embracing  all  that  is."  *  It  is  limited  in 
its  general  scope,  as  to  subject-matter,  to  the  undisputed  prop- 
erty of  decedents  and  of  wards,  and,  as  to  persons,  to  those 
interested  in  such  property  as  equitably  or  legally  entitled  to 
some  distributive  share  therein,  or  in  the  residue,  and  to  cred- 
itors who  voluntarily,  upon  general  notice  and  without  special 
citation,  present  their  claims.  All  controversies  between  ex- 
ecutors, administrators  or  guardians,  or  those  interested  in 
the  particular  estate,  and  other  persons  not  interested  in  it, 
must  be  settled  in  another  forum.  For  the  purpose  of  dis- 
covery, and  for  some  others  perhaps  under  special  statutory 
authority,  parties  not  interested  in  an  estate  may  be  cited  in 
the  probate  court.^  For  the  purpose  of  determining  rights 
and  equities  between  them  and  the  estate  or  those  who  repre- 
sent it,  probate  courts  have  no  jurisdiction,  unless  authority 
is  given  by  some  special  statute.® 

Mnmf  ord  ▼.  Hall,  26  id.  847 ;  Green-  diction  in  rem  as  wiU  enable  it  to 

wood  Y.  Murray,  26  id.  259 ;  Davis  v.  reach  persons  out  of  the  state  or  to 

Hudson,  29  id.  27;   Minn.  Loan  &  caU  in  all  creditora"     Dickinson  ▼. 

Trust  Ca  v.  Beebe,  40  id.  7.  Seaver,  44  id.  624,  680 ;  Sheldon  v. 

!•»  People  V.  Wayne  Circuit  Judges  Walbridge^   id.    251.    See  "Wales  v. 

11  Mich.  898;  Churchy.  Holcomb,  46  Newbould,  9  id.  46;  Cole  v.  McFall, 

id.  29 ;  Alexander  v.  Rice,  5^  id.  451 ;  48  id.  227. 

Morford  v.  DiefPenbacker,  54  id.  698  •  Gary,  J.,  in  Ide  v.  Sayer,  80  BL 

(Power  to  construe  wills);  Kelleyv.  App.  210,  216. 

Reynolds,  89  id.  464 ;  Langrick  v.  ^  The  instances  under  tlie  statutes 
Gospel,  48  id.  186 ;  Glover  t.  Reid,  80  wiU  be  noticed  in  their  proper  con- 
id.  23a  nection. 

>*  Batchelder  ▼.  Batchelder,  20  Wis.  c  state  v.  Probate  Court,  19  Minn. 

452;  Catlin  v.  Wheeler,  49  id.  507;  117:  Marvin  v.  Dutcher,  26  id.  891 

Hawley  v.  Tesch,  72  id.  299 ;  Jacobs  State  v.  Probate  Court,  88   id.  94 

▼.  Fouse,   23  Minn.    61;    People  v.  Famham  v.  Thompson,  84  id.  880 

Wayne  Circuit  Judge,  supra;  Hoi-  Mousseau  t.  Mousseau,  40  id.  286, 289 

brook  Y.  Caropau,  22  Mich.  288 ;  Kel-  Dobberstein  v.  Murphy,  44  id.  526 

k)gg  V.  Aldrich,  89  id.  576 ;  Pitcher  v.  Lynch  v.  Divan,  66  Wia  490 ;  Crow 

Douglas,  87  id.  889.    "  No  court  but  v.  Day,  69  id.  687 ;  Saddington*s  Es- 

the  probate  court  has  any  such  juris-  tate  v.  Hewitt,  70  id.  240 ;  Hawley  ▼. 
3 
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§  24.  Are  courts  of  record —  Proceedings  conclusive  unless  ap- 
pealed from. —  The  county  courts  of  Wisconsin  and  probate 
courts  of  Michigan  by  statute,*^  and  the  probate  courts  of 
Minnesota  by  the  constitution,"  are  made  courts  of  record. 
Their  decrees  as  to  matters  within  their  jurisdiction  are  as 
final  and  conclusive  as  the  judgments  of  any  other  court.^  In 

Tesch,  72  id.  299,  804;  Ryoearson  v.  In  Johnson's  Appeal,  114  Pa.  St  182 

Turner,  62  Mich.  7, 11.    "It  is  not  the  the  petitioner  in  the  orphans*  court 

proper  function  of  a  prostate  court  to  had  purchased  a  tract  of  land  at  a 

divest  or  decide  upon  vested  rights  of  guardian's  sale^  which  both  guardian 

property  which  are  derived  or  assured  and  purchaser  honestly  believed  to 

under  proceedings  which  were  regu-  be  nearly  four  times  as  much  in  quan- 

1^  and  valid  on  their  face."    Gamp-  tity  as  it  proved  to  be  on  a  survey 

bell,  C.  J.,  in  Besancon  v.  Brownson,  made,  and  paid  a  fair  price  for  the 

89  id.  892.    And  see  In  re  Lois  Mo-  supposed  quantity.      The  purchase- 

Carty,  81  id.  460 ;  Estate  of  Nugent,  77  money  was  in  the  guardian's  hands, 

id.  500 ;  Lewis  v.  Bolitho,  6  Gray,  187 ;  The  prayer  of  the  petition  was  that 

Pub.  Adm'r  v.  Burdell,  4  Brad.  (Sur.)  the  guardian  take  a  reconveyance  of 

257;  Blake  v.  Ward,  187  Mass.  94;  the  land  and  return  the  purchase- 

Marston  v.  Paulding,  10  Paige,  Oh.  money.    Decree  granting  the  relief 

40 ;  1  Woemer,  Law  of  Ad.,  pb  844  was  sustained.    It  was  held  that  the 

In  some  cases  it  has  been  held  that  guardian  could  not  object  to  the  juris- 

when  a  stranger  to  tlie  estate  volun-  diction.    The  voluntary  appearance 

tarily  submits  some  claim  to  equita-  of  the    petitioner   was   considered, 

ble  relief  growing  out  of  dealings  Page  140. 

with  the  parties  interested,  to  the  20  wis.,  R  Sw,  sec.  2448 ;  Mich.,  How- 
probate  court,  it  may  exercise  juris-  ell's  Stat,  §  6756. 
diction.  Thus,  in  Wisconsin,  it  was  21  Art  VI,  sec.  1. 
held  that  the  county  court  might  or-  22  Barker  v.  Barker,  14  Wis.  181 ; 
der  the  widow's  dower  in  lands  when  Archer  v.  Meadows,  88  id.  166 ;  New- 
admeasured  to  be  surrendered  by  the  man  v.  Waterman,  68  id.  612 ;  Day- 
administrator  to  a  grantee  of  the  ton  v.  Mintzer,  22  Minn.  898 ;  Simp- 
widow  on  his  petition.  Crow  v.  Day,  son  v.  Cook,  24  id.  180 ;  Mumford  ▼• 
guprcL  When  a  stranger,  who  pur-  Hall,  25  id.  847 ;  Pick  v.  Strong,  26 
chased  from  the  widow  property  id.  808;  Greenwood  v.  Murray,  id. 
selected  by  her  without  a  separate  259;  Davis  v.  Hudson,  29  id.  27; 
inventory,  appeared  at  the  settlement  Clark  y.  Fredenburg,  48  Mich.  268; 
of  the  estate  and  prayed  that  the  Holden  v.  Lathrop,  65  id.  652.  See 
property  be  assigned  to  him,  which  Michigan  cases  cited  in  notes  18a  and 
was  done  by  the  probate  court  held,  19  to  §  28 ;  Ostrom  v.  Curtis,  1  Cush. 
that  the  widow's  selection  was  suffi-  461 ;  Waters  v.  Stickney,  12  Allen,  1 ; 
cient  and  whether  the  assignment  to  Cummings  v.  Cummings,  128  Mass. 
him  was  valid  or  not  the  property  271.  The  probate  courts  of  Massa- 
was  hi&  The  assignment  was  sus-  chusetts,  though  required  to  keep 
tained  without  deciding  in  terms  the  records,  were  not  technically  courts 
technical  question  of  jurisdiction,  of  record  (Chase  v.  Hathaway,  14 
Benjamin  ▼.  Laroche,  89  Minn.  884  id  222,  226)  until  1862  (Laws  1862^ 
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Minnesota  the  records  of  the  probate  court  as  a  court  of  rec- 
ord import  absolute  verity  as  respects  a  party  to  the  proceed- 
ings—  subject  to  amendment  and  correction  in  a  direct  pro- 
<5eeding  for  that  purpose  —  and  are  conclusive  upon  the  parties 
in  collateral  proceedings ;  ^  and  when  it  appears  that  the  pro- 
bate court  has  jurisdiction  of  the  subject  of  the  appointment 
of  an  administrator,  the  letters  of  administration  are  conclu- 
sive evidence  of  the  due  appointment  of  the  person  named 
therein  in  actions  between  him  and  strangers  to  the  estate." 
§  25.  When  proceedings  void. — It  has  been  held  in  Massa- 
ohusetts  that  as  the  proceedings  are  not  according  to  the 
oourse  of  the  common  law  and  cannot  be  reviewed  upon  com- 
mon-law process,  they  are  not  merely  voidable  if  the  want  of 
jurisdiction  appears,  but  void.*  If  it  appears  aflBrmatively 
from  the  record,  it  is  fatal  to  the  proceedings.*  The  whole 
record  is  a  corUinuous  record,  and  if  the  original  appointment 
of  an  administrator  is  void  all  the  subsequent  proceedings  are 
void." 

-oh.  68).    Smith,  ProU  Law,  4,  note  2.  886 ;  Farrand  y.  Caton,  69  id  285,  and 

See  Piene  v.  Prescott^  128  Mass.  140.  cases  cited.    But  whatever  may  be 

^  Dayton  v.  Mintzer,  22  Minn.  898 ;  the  immunity  of  letters  of  adminis- 

Davis  V.  Hudson,  29  id.  27 ;  Curran  tration  against  attacks  by  strangers, 

V.  Kuby,  87  id.  880.  parties  interested  (in  tlie  estate)  may 

**  Moreland  v.  Lawrence^  22  Minn,  always  object  to  the  want  of  juris- 

^;    Mumford  v.  Hall,  25  id.  847;  diction  in  the  court  which    issued 

Morin  v.  St  P.,  M.  &  M.  R'y  Ck).,  88  id.  them.  Gillett  v.  Needham,  87  id.  148 ; 

176 ;  Minn.  Loan  &  Trust  Co.  v.  Beebe,  Bi*een  v.  Pangbom,  51  id.  29. 

40  id.  7.    This  is  the  general  rule.  » Wales  v.  Willard,  2  Masa  120; 

IVeeman  on  Judgments,  §  608,  and  Sumner  v.  Parker,  7  id.  79 ;  Smith  v. 

cases  cited ;    Emery  v.  Hildreth,  2  Rice,  11  id.  607. 

•Gray,  22a    The  Minnesota  cases  go  ^Blodgett  v.  Hitt,  29  Wis.  169; 

further  than  the  statement  of  the  Appeal  of  John  Boyston,  58  id.  612; 

text  and  hold  them  conclusive  as  to  Israel  v.  Silsbee.  57  id.  222.  See  Wood 

parties  who  had  a  right  to  appeal,  v.  Myrick,  16  Minn.  494  (447) ;  Davis 

which  seems  to  be  the  usual  rule  as  v.  Hudson,  29  id.  27 ;  M.  GL  R  Co.  v. 

to  proceedings  in  rem.  See  Freeman  Pi'obate  Judge,  48  Mich.  688 ;  Breen 

on  Judgments,  §§  608,  611.    In  Wis-  v.  Pangbom,  51  id.  29 ;  D.  L  &  N. 

'Consin  they  are  said  to  be  prima  facie  R.  Ca  v.  Probate  Judge,  68  id.  676. 

at  least  Wittmann  v.  Watry,  45  Wis.  ^  Frederick  v.  Pacquette,  19  Wia 

491, 494;  Oakesv.  Estate  of  Buckley,  541 ;  Chase  v.  Ross,  86  id.  267;  Sitz- 

49   id.    592,  599.     So   in   Michigan,  man  v.  Pacquette,  18  id.  291 ;  Humes 

Cook  V.  Stevenson,  80   Mich.  242;  v.  Cox,  1  Pinney  (Wis.X  551 ;  Sigour- 

-Shipman  v.  Butterfield,  47  id.  487 ;  ney  v.  Sibley,  21  Pick.  101 ;  Dawson 

James  v.  Emmet  Mining  Ca,  55  id.  v.  Helmee^  80  Minn.  107.    But  see 
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§  26.  Conflicting  decisions. —  The  cases  in  which  the  juris- 
diction of  the  probate  courts  has  been  questioned  in  collateral 
proceedings  are  numerous,  and  the  decisions  sometimes  con- 
flicting as  to  the  effect  to  be  given  to  their  proceedings.  Ex- 
amination of  the  cases  already  cited  will  show  that  in  the 
younger  and  more  vigorous  state  of  Minnesota  a  less  con- 
servative view  of  the  effect  to  be  given  to  probate  proceed- 
ings prevails  than  in  Wisconsin  and  Michigan.  This  fact  is 
accounted  for  in  a  leading  case  in  that  state  partially  upon  the 
ground  that  the  probate  jurisdiction  is  defined  and  made  ex- 
clusive by  the  constitution,  and  it  is  practically  held  that  all 
the  jurisdictional  facts  and  proceedings  necessary  to  sustain 
the  action  of  the  probate  court  will  be  presumed,  if  the  sub- 
ject-matter is  within  its  jurisdiction  and  the  record  is  silent 
as  to  their  existence.^* 

§  27.  Nature  of  their  proceedings. —  The  cases  in  probate 
courts  are  not  ordinarily  between  party  and  party,  for  the 
purpose  of  enforcing  the  rights  or  just  claims  of  one  against 
the  other,  but,  although  usually  relating  to  property  and  af- 
fecting the  rights  and  determining  the  interests  of  all  persons 
interested  in  it,  are  oftener  than  otherwise  conducted  without 
actual  litigation.  In  probate  proceedings  proper  they  have 
but  two  purposes :  to  pay  the  just  debts  of  the  decedent  from 
his  estate  and  to  distribute  the  residue  to  the  persons  entitled 
thereto  under  the  statutes,  or  the  will  of  a  deceased  testator. 
The  forms  and  methods  of  the  common  law  are  not  adapted 
to  accomplishing  these  purposes.  The  proceedings  are  much 
in  the  nature  of  proceedings  m  rem^  acting  directly  upon  the 
property,  and  considering  persons  only  so  far  as  is  necessary 
to  give  them  an  opportunity  to  assert  any  claim  of  right  or 
interest  they  may  have  in  the  property ;  acting,  after  the  first 

Culver  V.  Haxdenbergh,  87  id.  225.  225.    But  it  is  eesential  that  the  ju- 

(But  jurisdiction  is  conclusively  pre-  risdiction  should  be  invoked  and  at- 

sumed  in  Minnesota  unless  the  want  tach  to  the  subject-matter  in  the  be- 

of  it  appears  from  the  record.  Davis  ginning  to  render  the  proceedings 

T.  Hudson,  29  id.  27.)    Besancon  v.  valid.    Dawson  v.  Helmes,  80  Minn. 

Brownson,  89  Mich.  888 ;  Shipman  v.  107.    (Minnesota  seemed  to  exhibit  a 

Butterfield,    47   id.    487 ;    Breen    v.  littlo  pride  in  having  a  more  digni- 

Pangborn,  «fpra;Gillettv.Needham,  fied  probate  court  than  her  neigh- 

87  id.  148.  bors  at  an  early  day.    See  Elx  parte 

S7*  Culverv.  Hardenbergh,  87  Minn.  Lee^  1  Minn.  00  (44)l 
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proceeding,  through  oflBcers  appointed  by  the  court,  and  usu- 
ally affecting  by  their  judgments  or  decrees  only  the  conduct 
of  those  officers  and  the  estate  under  their  control.  Like  the 
courts  of  admiralty  and  bankruptcy,  the  proceedings  have 
necessarily  always  been  according  to  the  more  simple  and  di- 
rect methods  and  forms  derived  from  the  civil  law,  and  almost 
without  any  analogy  to  those  of  the  common  law.*'^ 

§  28.  The  jurisdiction  of  persons. — And,  therefore,  although 
the  record  to  the  final  disposition  of  the  residue  of  the  estate 
is  a  continuous  record,  and  jurisdiction  of  the  subject-matter 
once  acquired  is  retained  throughout  the  proceedings  until 
disposed  of,  jurisdiction  of  the  persons  must  be  acquired  anew 
at  each  successive  step  of  the  proceedings  which  is  to  divest 
any  title,  or  change  the  character  of  the  title,  or  ascertain  and 
settle  the  respective  rights  of  the  persons  interested,  by  such 
public  or  personal  notice  as  the  statutes  require.  The  failure 
in  any  such  case  to  give  the  notice  required  by  law  to  the  per- 
sons interested  is  not  (as  in  proceedings  at  common  law  where 
jurisdiction  of  the  parties  has  once  been  acquired),  a  mere 
irregularity  which  can  be  corrected  only  upon  appeal  or  by  a 
direct  proceeding  for  the  purpose,  but  a  defect  of  jurisdiction 
which  renders  the  proceeding  void.  And  as  the  jurisdiction, 
though  much  of  it  is  as  old  as  the  common  law,  is  conferred 
upon  the  probate  courts  by  statutes  defining  its  limits,  and  a 
large  part  of  it  is  of  statutory  addition,  and  the  procedure  di- 

*n»  Proceedings  for  the  probate  of  rin  v.  St  P.  <&:  M.  R  R  Ca,  88  Minn, 
wills  or  granting  administrations  are  176, 180 ;  People  v.  Wayne  Cir.  Judges 
properly  enough  perhaps  termed  pro-  89  Mich.  198;  Mitchell,  J.,  in  Hutch- 
oeedings  in  rem,  or  in  the  nalure  of  ins  v.  St  P.,  M.  &  M.  R  Ca,  44  Minn, 
proceedings  in  rem.  So  also  the  pro-  7 ;  Bardwell  y.  Collins,  id.  97 ;  Dick- 
ceedings  by  which  creditors  are  inson  ▼.  Seaver,  44  Mich.  624 ;  Pro- 
brought  in  or  barred  in  the  courts  of  bate  Judge  v.  Abbott,  50  id.  278,  286 ; 
probate.  The  proceedings  to  accom-  Stevens  ▼.  Hope,  62  id.  66.  In  Min- 
plish  the  purpose  '*  bind  all  the  nesota,  however,  it  is  held  that  some 
world** — that  is,  all  persons  in  the  other  proceedings  are  in  personam, 
world,  who  might  intervene  by  vir-  as  assignments  of  residue.  Wood  v. 
tue  of  any  rights  or  interest  in  the  My  rick,  16  Minn.  494  (447).  As  to 
subject  of  the  proceedings.  Substi-  proceedings  in  which  personal  notice 
toted  service  by  publication  of  a  gen-  is  necessary,  see  Probate  Judge  v.  Ab- 
eral  notice  to  aU  persons  interested  is  bott,  supra.  As  to  proceedings  in 
usually  all  that  is  required.  Allison  rem,  see  Shepherd  v.  Ware,  46  Minn. 
▼.  Smith,  16  Mich.  404,  416.    See  Mo-  174. 
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rected  and  established  by  statute,  an  excessive  exercise  of 
jurisdiction,  once  exercised  and  unrevoked,  or  a  failure  by  the 
court  or  its  oflBcers  to  proceed  substantially  according  to  the 
direction  of  the  statute,  is  not  a  mere  irregularity,  but  a 
jurisdictional  defect. 

§  29.  Examples. —  Therefore  the  appointment  of  an  admin- 
istrator, when  there  is  a  valid  prior  administration  unrevoked,, 
is  void ;  also,  the  appointment  of  an  administrator  with  the 
will  annexed  when  no  will  is  proved,"  or  the  appointment  of 
one  whom  the  court  had  no  authority  to  appoint  as  admin- 
istrator ;  ^  or  a  guardian's  sale  by  one  who  was  never  ap- 
pointed guardian  or  to  whom  no  liceni^e  was  granted ;  ^  and 
a  decree  or  judgment  for  distribution,  as  to  the  parties  inter- 
ested and  not  having  notice  or  appearing  in  the  proceeding;** 
and  the  probate  of  a  will  as  to  such  parties.*^  So,  also,  the 
notice  of  sale  given  by  an  administrator,  executor  or  guard- 
ian, not  given  as  the  statute  requires ; "  or  a  sale  when  ho 
neglects  to  take  the  oath  or  give  the  bond  required  by  the 
statute.*^ 

§  30.  Acts  of  ezecutorSj  etc.j  not  presumed. —  As  to  the  acta 
of  executors,  administrators  and  guardians,  being  merely  ad- 
ministrative officers,  no  presumptions  are  indulged  to  sustain 
them  when  the  statute  requires  them  to  be  performed  in  a 
particular  manner  and  the  record  is  silent.  It  is  noticeable  that 
by  the  curative  statute  as  to  the  sales  of  real  estate  when  at- 


28  Humes  v.  Cox,  1  Pinney,  551 
Sitzman  v.  Pacquette,  18  Wis.  291 
Frederick  v.  Pacquette,  19  id.  641 


pointment  of  guardian  without  no- 
tice when  notice  is  required.  Palmer 
V.  Oakley,  2  Doug.  (Mich.)  48a 
Chase  v.  Rosa,  86  id.  267.    Or  with-       »0'Dell  v.  Rogers,  44  Wia  186. 
out  sufficient  notice.    Gillett  ▼.  Need-       >i  Montour  v.  Purdy,  11  Minn.  884 
ham,  87  Mich.  14a  (278) ;  Hartly  v.  Croze,  88  id.  825 ; 

26a  Michigan  cases,  note  27,  supra,    McCruhb  v.  Bray,  86  Wis.  888 ;  Blod- 
2<sb  Culver  V.  Hardenbergh,  37  Minn,    gett  v.  Hitt,  29  id  169.    See  Schaale 
225.  V.  Wasey,  70  Mich.  414. 

SBBresee  v.  Stiles,  22  Wi&  120;  »Blackman  v.  Baumann,  22  Wis. 
Ruth  V.  Oberbrunner,  40  id.  288;  611;  Wilkinson  v.  Filby,  24  id.  441; 
Wood  V.  Myrick,  16  Minn.  494  (447).  Cole,  J.,  in  Ruth  v.  Oberbrunner,  40 
The  decree  is  not  in  rem.  Id.  Same  id.  288,  271 ;  Babcock  v.  Cobb,  11 
rule  as  to  settlement  of  guardian^s  Minn.  847  (247) ;  Streeter  v.  Wilkin- 
account  and  discharge  of  guardian,  son,  24  id.  288,  290 ;  Ryder  t.  Flan- 
Jacobs  V.  Fouse,  28  Minn.  61.  As  to  ders,  80  Mich.  886.  See  Cahill  t. 
setting  off  dower  to  widow.  King  v.  Bassett,  66  id.  407,  for  different  viewer 
Merritty  67  Mich.  194,  2ia   As  to  ap-    nothing  being  decided. 
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tacked  collaterally  by  heirs,  devisees,  etc.,  which  is  substan- 
tially the  same  in  Wisconsin,**  Minnesota**  and  Michigan,***  and 
several  other  states,  every  act  which  the  officer  making  the 
sale  is  required  by  the  statute  to  perform  must  appear  affirm- 
atively to  have  been  performed.  If  his  authority  is  from  the 
court  having  jurisdiction  of  ths  aulject-mcsUer^  and  his  pro- 
ceedings are  regular,  and  the  sale  confirmed  by  the  court,  it 
cannot  be  impeached  collaterally. 

§  31.  Conclusiveness  in  Minnesota. —  In  Minnesota  the  rule 
which  applies  to  all  proceedings  of  the  probate  courts  (jurisdic- 
tion of  the  subject-matter  appearing ;  and  that  is  presumed  when 
it  depends  upon  facts  about  which  the  record  is  silent)  is  that 
their  records  import  absolute  verity  and  cannot  be  attacked 
collaterally  unless  some  jurisdictional  defect  appears  from  the 
record  itself ;  *^  the  confirmation  of  a  sale  of  lands  appears  to 
be  the  only  exception.**^ 

§  32.  How  far  conchisi/oe  in  Wisconsin. — In  Wisconsin  the 
proceedings  are  as  conclusive  as  those  of  other  courts  of  rec- 
ord when  attacked  collaterally.**®  When  the  facts  recited  in 
the  record  show  a  want  of  jurisdiction,  the  proceeding  is  void.** 
If  the  record  shows  that  no  will  has  been  probated,  the  ap- 
pointment of  an  administrator  with  the  will  annexed  is  void ; " 
and  it  has  been  held  that,  when  jurisdictional  facts  are  not  al- 
leged or  passed  upon  in  the  probate  court,  it  is  open  to  the 
parties  interested  to  question  the  jurisdiction  collaterally  by 
showing  that  such  facts  did  not  exist.*^* 

»R  a,  sec  8919.    As  to  necessity  412  (815);  Dayton  y.  Hintzer,  22  icL 

of  proof  or  legal  inference  to  support  893;    Davis  v.    Hudson,  29  id.  27; 

them,  see  Chase  v.  Boss,  McCrubb  v.  Minn.  Ia  &  T.  Ca  v.  Beebe,  40  id.  7 ; 

Bray,  suprcu  Culver  v.  Hardenbergh,  87  id.  225. 

•*  Probate    Code,    sea   205    (Gen.        m^  Davis  v.  Hudson,  «upra;  Daw- 

Stat  1878,  eh.  57,  sea  51 ;  1866,  ch.  57,  son  ▼.  Helmes,  80  Minn.  107 ;  Culver 

sea  47)  (which  modifies  the  general  v.  Hardenbergh,  suprcu 
role  of  presumption  in  Minnesota       *^  Barker  v.  Barker,  14  Wi&  181. 
when  the  record  is  silent    Davis  v.       MSitzraanv.Pacquette,18Wis.291; 

Hudson,  29  Minn.  27>  Frederick  v.  Pacquette,  19  id.  541. 

«•  Howell's  Stat,  §§  6076, 7102.  Compare  Rape  v.  Heaton,  9  id.  828 ; 

»  Reynolds  v.  Schmidt,  20  Wis.  874 ;  Pollard  v.  Wegener,  18  id.  569. 
Montour  v.  Purdy.  1 1  Minn.  884  (278) ;        "  Chase  v.  Roes,  86  Wis.  267.    Corn- 
Woods   V.    Monroe,    17   Mich.    288*  pare  Wanzer  v.  Howland,  10  id.  16. 
(See  further  post,  ch.  XIV,  §§  538-9.)       "a  See  Howe  v.  McGivem,  25  Wi& 

»*Townsend  v.  Kendall,  4  Minn.  525,  529-80. 
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§  32a.  Conclusiveness  in  Michigan. — In  Michigan  the  rule 
is  substantially  as  in  Wisconsin.  If  the  record  shows  a  lack 
of  jurisdiction,  or  an  assumption  of  jurisdiction  in  excess  of 
its  powers,  by  the  probate  court,  the  proceeding  is  void  in  a 
collateral  action.*  When  the  probate  court  has  jurisdiction  of 
the  subject-matter  and  of  the  persons  interested,  by  such  no- 
tice as  the  law  requires,  errors  and  irregularities  do  not  sub- 
ject its  orders  and  decrees  to  attack  collaterally.  The  same 
presumptions  apply  as  to  the  proceedings  of  courts  of  general 
jurisdiction.^ 

§33.  JurisdicUondl  facts  —  Allegations  and  findings  of y  conr 
elusive. —  When  the  jurisdiction  of  the  subject-matter  depends 
upon  the  existence  of  certain  facts  which  the  court  has  author- 
ity to  determine,  if  they  are  properly  alleged  before  it,  and 
the  parties  are  legally  notified  and  have  opportunity  to  con- 
test them,  the  finding  of  those  facts  is  that  of  a  competent 
tribunal,  and  conclusive  until  reversed  in  a  direct  proceeding ; " 
and  the  proceedings  in  a  probate  court,  in  such  a  case,  cannot 
be  impeached  collaterally  for  a  mere  irregularity  in  the  pro- 
ceeding.** 

*  Gillett  V.  Needham,  87  Mich.  143 ;  of  his  appointment  as  administrator 

Eberstein  v.  Oswalt,  47  id.  254 ;  Breen  could  not  be  inquired  inta  Compare 

Y.  Pangbom,  51  id.  29 ;  King  y.  Mer-  Culver  ▼.  Hardenbergh,  87  Minn.  225^ 

ritt,  67  id.  194 ;  Probate  Judge  v.  Ab-  in  which  it  was  held  that  the  ap- 

bott,  50  id.  278 ;  Frost  v.  Atwood,  73  pointment   of   an  administrator  de 

id.  67,  citing  and  following  Atwood  bonis  non  in  place  of  one  of  two  ad- 

V.  Frost,  51  id.  860 ;  59  id.  409 ;  HofP-  ministrators  who  was  removed,  to 

man  v.  Beard,  32  id.  218.  act  with  the   remaining   one  who 

^  People  V.  Wayne  Circuit  Judge,  joined  in  a  petition  for  sale  and  then 

11  MicK  898 ;  Woods  v.  Monroe,  17  id.  resigned,  was  irregular  but  not  void, 

288 ;  Church  v.  Holcomb,  45  id.  29 ;  and  a  license  to,  and  sale  of  land  by, 

Morf  ord  v.  Dieffenbacker,  54  id.  598,  him  was  held  valid.  These  cases  seem 

604-5 ;  Egan  v.  Grece,  79  id.  629, 687.  to  recognize  the  validity  of  the  acts 

S8  Howe  V.  McGivem,  25  Wis.  525,  of  a  (2e  facto  administrator.    An  ad- 

529,  580.  ministrator  de  facto  cannot  make  a 

39  Bailey  ▼.  Scott,  18  Wis.  618.    In  valid   sale    in    Wisconsin.    AU   his 

Minnesota  the  proper  notice  to  give  doings  are  void.    In  Sitzman  v.  Pac- 

jurisdiction  of  the  persons  interested  quette,  18  Wis.  291 ;  Frederick  v.  Pac- 

is   presumed  where   the   record   is  quette,  19  id.  541,  and  Chase  v.  Ross, 

silent.    Davis  v.  Hudson,  29  Minn.  86  id.  267, —  all  collateral  attacks  upon 

27.    In  Woods  v.  Monroe,  17  Mich,  administrators'  sales, — the  proceed- 

288,  it  was  held  (under  the  curative  ings  were  void  because  the  original 

statute  as  to  sales)  that  in  attacking  appointment  was  void ;  in  the  first 

an  administrator's  sale  the  validly  two^  because  there  was  an  adminis- 
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§  34.  Jurisdiction  of  subject-'matter. —  From  all  the  cases  it 
would  seem  that  the  rule  as  to  jurisdiction  of  subject-matter 
is  substantially  as  stated  in  Massachusetts  by  Chief  Justice 
Parsons  nearly  a  century  ago :  "  When  the  question  before  a 
judge  of  probate  is  only  as  to  the  manner  of  exercising  his 
jurisdiction  on  a  subject  of  which  some  court  of  probate  has 
jurisdiction,  then,  if  he  mistakes,  the  means  of  correcting  such 
mistake  is  by  appeal  But  when  the  question  is  whether  the 
court  of  probate  has  jurisdiction  of  the  subject  or  not,  he  must 
decide  it,  but  at  his  own  peril.  If  he  errs  by  assuming  a  juris- 
diction which  does  not  belong  to  the  probate  court,  his  acts 
are  void."  ^  This  is  substantially  the  rule  as  stated  in  Wcmzer 
V.  Rowland  as  to  courts  of  general  jurisdiction,  as  well  as  to 
inferior  courts." 

§  35.  Jurisdiction  of  persons. —  And  the  rule  as  to  juris- 
diction of  the  parties  does  not  appear  to  be  different  from 
that  in  courts  of  general  jurisdiction.  In  collateral  proceed- 
ings, if  the  record  shows  the  notice  given,  and  it  is  insufficient, 
the  proceeding  is  void  as  to  those  not  actually  or  construct- 
ively served  with  notice  nor  appearing  in  it,  and  not  as  to 
other  parties,^  and,  as  held  in  regard  to  the  proceedings  of 
other  courts,  if  the  record  does  not  affirmatively  show  juris- 
diction, the  want  of  jurisdiction  of  the  person  may  be  shown 
by  other  evidence  in  Wisconsin  and  Michigan.^ 

§  36.  Effect  of  recitals, — The  recitals  in  letters  issued  by 
probate  courts,  and  in  their  orders  and  proceedings,  are  prima 
facie  evidence  of  the  facts  recited.**    Under  this  rule  it  would 

trator  whoae  authority  had  not  been  ▼.  Fonse,  28  id.  61 ;  Lanier  v.  Irvine, 

lawfnUj  terminated  when    the  ap-  24  id.  110,  123.    (But  notice  will  be 

pointment  was  mada  presumed    if  the  record    is  silent 

^  Wales  v.  Willard,  2  Maes.  124  Davis  v.  Hudson,  29  Minn.  27.)    See 

See  Howe  v.  McGivem,  24  Wis.  629,  Palmer  v.  Oakley,  2  Doug.  (Mich.) 

5aO.  438;  Smith  v.  Rice,  11  Mass.  507; 

^  Brittain  v.  Einnard,  1  Brod.  ft  Ric«  y.  Smith,  14  id.  481. 
Bing.  432,  cited  in  Wanzer  v.  How-  «  Rape  v.  Heaton,  9  Wis.  328 ;  Tall- 
land,  10  Wis.  17.  For  a  learned  and  man  y.  Ely,  6  id.  244,  260;  Ely  v. 
elaborate  discussion  of  the  question,  Tallman,  14  id.  28,  35 ;  Pollard  v. 
see  Black  v.  Black,  4  Bradford,  Sur.,  Wegener,  13  id.  609 ;  Bresee  v.  Stiles, 
174  22  id.  120 ;  Palmer  v.  Oakley,  2  Doug. 

tt  Bresee  y.  Stiles,   22   Wis.  120;  (Mich.)  438;  Wilcox  v.  Kassack,  2 

Rath  y.  Oberbrunner,  40    id.  238;  Mich.  165. 

0*DeU  v.  Rogers,  44  id.  186 ;  Wood  **  Comstock  v.  Crawford.  8  Wal- 

y.  Hyrick,  16  Minn.  494  (447) ;  Jacobs  lace,  896 ;  Whiton,  G  J.,  in  Hooe  y. 
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seem,  if  the  record  did  not  show  on  its  face  a  defect  in  the 
intermediate  acts  of  an  executor  or  administrator  prescribed 
by  the  statute,  that  an  order  of  confirmation  of  a  sale  recit- 
ing them  would  be  prima  facie  evidence  of  their  due  per- 
formance.^ In  the  cases  in  Wisconsin,  wherein  it  did  not 
appear  otherwise  by  the  record  that  the  guardian  took  any 
oath  before  the  sale,  no  order  of  confirmation  was  contem- 
plated by  the  statute.* 

§  37.  Incongruous  provisions  of  statutes. —  Some  incongrui- 
ties have  crept  into  the  statutes  (in  Wisconsin  at  least)  from 
a  tendency  to  borrow  provisions  from  the  statutes  of  New 
York.  But  the  surrogate  courts  in  that  state,  though  re- 
quired to  keep  records,  were  not  (excepting  in  New  York  city 
by  special  statute)  courts  of  record.  But  when  the  jurisdiction! 
depends  upon  the  existence  of  certain  facts  and  they  are 
properly  alleged,  the  surrogate's  decision  thereon  is  conclusive 
unless  appealed  from.  When  there  is  no  record  of  any  proof 
of  the  facts  to  show  jurisdiction  of  the  subject,  or  proof  is 
offered  to  show  that  jurisdiction  of  the  person  was  not  ac- 
quired, their  proceedings  may  be  attacked  collaterally.  But 
recitals  of  jurisdictional  facts  a,ve  prima  facie  evidence.*^ 

§  38.  Jurisdiction  dq^enMng  on  domicile. —  The  jurisdiction 
of  the  county  courts  of  Wisconsin  and  probate  courts  of  Mich- 
igan, so  far  as  it  depends  upon  the  place  of  residence  of  any 
person,  cannot  be  questioned  collaterally,  unless  the  want  of 
jurisdiction  appears  from  the  record ;  *■  but,  under  the  general 

Am.  Fur.  Ca,  1  Wis.  848;  Farring-  garded  as  "inferior  courts  of  limited 

ton  V.  Wilson,  29  id.  883;  Elwell  ▼.  and  special  jurisdiction."   From  1880 

PresGott,  88  id.    274;   Shepherd   ▼.  to  1837  they  were  prohibited  by  stat- 

Pebbles,  id.  873 ;  Dayton  v.  Mintzer,  ute,  **  under   pretext  of    incidental 

22  Minn.    898;   Egan  ▼.  Grece,  79  power    or  constructive  authority," 

Mich.  629,  637.  from  the  exercise  of  "any  jurisdic- 

^  See  Emery  v.  Yroman,  19  Wis.  tion  whatever  not  given  by  some 

689;  Woods  V.Monroe,  17  Mich.  288;  statute  of  the  state."     Id.  10.    Of 

Persinger  v.  Jubb,  62  id.  804  course  the  attempt  to  hedge  them  in 

^^  Blackman  v.  Baumann,  22  Wis,  by  such  a  statute  broke  down.    But 

611 ;  Wilkinson  v.  Fiiby,  24  id.  441.  the  legislative  idea  in  that  state  has 

^7  Redfield,  Law  and  Pr.  of  Sur.  followed  the  lines  indicated  by  that 

Courts,  13, 14,  15  (1st  ed.).    The  New  statute,  and  embodied  in  the  statutes 

York  cases  are  to  be  consulted  with  almost  a  complete  (and  somewhat 

caution  on  jurisdictional  questiona  cumbersome)  code  of  both  the  law 

By  the  legislature  as  well   as   the  and  practice 

courts  the  surrogate  courts  were  re-  ^  Wis.,  R  S.,  sec  2445 ;  Mich.,  How- 
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rule  applicable  to  the  proceedings  of  all  courts,  that  when 
the  jurisdiction  of  the  street  depends  upon  the  existence  of 
certain  facts  which  the  court  is  competent  to  decide,  its  decis- 
ion upon  that  question  is  conclusive  until  reversed  in  a  direct 
proceeding  for  that  purpose,  the  rule  would  be  the  same. 
Though  this  statute  might  seem  to  sustain  such  an  inference, 
it  is  hardly  probable  that  the  legislature  intended  a  different 
rule  as  to  other  jurisdictional  facts,  or  to  give  to  any  proceed- 
ings of  a  court  of  record  a  less  conclusive  character  than  is 
given  to  those  of  judicial  tribunals  which  are  not  courts  of 
record. 

§  39.  Proceedings  for  sale  of  real  estate^  conclusiveness. — 
Since  1861  the  statute  has  given  to  proceedings  for  the  sale  of 
real  estate  in  Wisconsin  the  same  conclusive  character  which 
is  given  to  sales  pursuant  to  the  judgment  of  any  court  of 
general  jurisdiction.^  But  if  the  want  of  jurisdiction  appears 
upon  the  face  of  the  record,  it  ia  void.^ 

§  40.  Power  to  revoke  orders,  decrees  and  judgments. —  The 
probate  courts  in  Wisconsin  and  Minnesota  have  power,  in 
furthera/nce  of  justice^  to  revoke  their  own  orders,  decrees  and 
judgments  irregularly  made  or  procured  by  fraud,'^  but  this 

ell*8  Stat,  §  6767;  Will  of  Slinger,  72  early  Maflsachusetts  cases  when  the 

Wia  22l  probate  courts  of  that  state  were  not 

M  Laws  1861,  ch.  127  ;RS.,  Bee.  8906;  courts  of  record.    Minnesota  seems 

Blodgett  V.  Hitt,  29  Wis.  169 ;  Far-  from  the  first  to  have  held  the  doc- 

rington  v.  Wilson,  id.  888w    The  pre-  trine  of  this  statute  practically, 
sumptions  in  favor  of  proceedings  jn       ^  Blodgett  v.  Hitt»  supra;  GiUett 

probate  courts  under  the  decisions  ▼.  Needham,  87  Mich.  148. 
would  seem  to  establsh  the  same  rule.       ^^Brunson   ▼.  Burnett,  2  Plnney 

Ante,  notes  17, 18, 18a,  19, 22, 2a  This  (Wis.),  185 ;  In  re  Fisher,  15  Wis.  511 ; 

seems  to  be  one  instance  {inter  alia)  Israel  v.  Silsbee,  67  id.  222 ;  Estate  of 

of  a  lurking  suspicion  in  the  legis-  Leavens,  65  id.  440 ;  Beem  v.  Kim- 

lative  mind  that  the  statutes  which  berly,  72  id.  843;  Estate  of  Gragg,  82 

have  created  courts  of  record  of  gen-  Minn.  142.    In  the  Minnesota  case 

eral  jurisdiction  of  a  certain  class  of  cited  the  power  is  found  in  the  stat- 

subjects  have  still  left  them  *' courts  ute  (Gen.  Stat  1878,  ch.  49,  §  18; 

of  limited  and  special  jurisdiction  " —  Probate  Code,  sec.  252,  subd.  9),  which 

a  suspicion  engendered,  perhaps,  by  provides  for  an  appeal  from  "  an  or- 

the  language  of  some  of  the  early  der  vacating  or  refusing  to  vacate  a 

decisions  (see  Supervisors  v.  Le  Clerc,  previous  order,  judgment  or  decree 

8  Finney,  825),  and  fostered  by  tlie  .    .    .    alleged  to   have   been    pro- 

formerly  frequent  references  to  the  cured  by  fraud,  misrepresentation. 

New  York  authorities,  and  by  some  or  through  surprise,  or  excusable  in- 
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power  does  not  extend  to  a  case  where  the  effect  of  the  revo- 
cation would  be  to  avoid  the  effect  and  operation  of  a  statute 
of  limitations"  or  to  impair  vested  rights  acquired  under 
them."  "Whether  this  power  extends  to  the  revocation  of  the 
probate  of  a  will  was  left  undecided  in  Archer  -u.  Meadows^ 
supra.  But  courts  of  equity  in  England  and  in  the  United 
States  have  generally,  in  refusing  to  entertain  bills  for  relief 
against  wills  obtained  by  fraud,  assumed  that  there  was  ample 
remedy  in  the  power  of  the  courts  of  probate,  and  it  appears 
to  have  been  the  practice  of  the  ecclesiastical  courts  to  revoke 
sentences  of  probate  as  well  as  letters  of  administration.'* 

advertence  or  neglect"  This  statute  probate  courts  as  is  taken  by  the  bu- 
removed  whatever  doubt  might  have  preme  court  of  Wisconsin.  Doubt- 
existed  before,  and  was  enacted  after  less  any  probate  court  may  vacate  or 
the  decision  of  State  v.  Probate  Ck>urt^  modify  its  interlocutory  orders  made 
19  Minn.  117  (85).  In  Wisconsin  the  in  the  course  of  administration  in  a 
power  is  based  upon  the  general  proper  case,  and  in  Michigan  it  may 
equitable  powers  of  the  courts  of  pro-  be  compelled  by  mandamus  to  vacate 
bate,  and  in  the  last  two  cases  cited  an  order  affecting  substantial  rights 
it  was  held  that  the  probate  court  improvidently  mad&  People  v.  Pro- 
could  vacate  and  set  aside  a  final  bate  Judge,  40  Mich.  244  Evidently' 
judgment  assigning  and  distributing  what  it  may  be  compeUed  to  do  in 
the  residue  upon  a  petition  in  the  that  way  it  <mgkt  to  do  without  corn- 
nature  of  a  bin  of  review.    It  seems  pulsion. 

doubtful  whether  this  could  be  done  ^  Betts  ▼.  Shotton,  27  Wis.  667. 

in  Minnesota  after  tlie  estate  is  dis-  <^  So  a  widow's  aUowance  for  sup- 

tributed.    See  note  53. .  In  Michigan  port  can  only  be   reduced  for  tht 

the  power  to  vacate  and  set  aside  a  future  and  not  for  the  past    Baker 

final  order  or  decree  seems  to  be  do-  ▼.  Baker,  61  Wis.  588;  &  C%,  57  id. 

nied.    Grady  v.  Hughes,  64  Mich.  540  882.    In  Minnesota,  by  an  ezecutor*a 

(opinion  by  Sherwood,  J.,  Campbell,  sale  and  confirmation  and  convey- 

C  J.,  concurringX  The  ground  taken  ance,  the  whole  subject  passes  from 

is  that  there  is  no  warrant  tor  the  the  jurisdiction  of  the  probate  court 

exercise  of  such  power  in  the  statute^  It  cannot  bring  the  purchaser  within 

and  it  is  not  a  power  incidental  and  its  jurisdiction  to  settle  any  question 

necessary  to  the  proper  exercise  of  between  him  and  the  heirs  or  devi- 

any  duty  or  power  conferred  upon  sees  as  to  the  validity  of  his  title 

the   probate   court     Champlin,   J.,  under  his  purchase.  State  ▼.  Probate 

concurred  in  the  result,  because  the  Court  19  Minn.  117  (85) ;  State  v. 

action  taken  would  in  effect  extend  Probate  0>urt  Sibley  Ca,  88  id.  94 

the  time  for  appeal  indefinitely ;  and  ^  If  there  is  no  remedy  in  the  pro- 

upon  the  facts  found,  there  was  an  bate  court  there  seems  to  be  none 

ample  remedy  in  a  court  of  equity,  anywhere  under  tliis  probate  system, 

Page  546.    Morse,  J.,  in  a  dissenting  if  the  fraud  is  not  discovered  until 

opinion,  takes  substantially  the  same  the  time  for  appeal  has  expired.  See 

view  of  the  equitable  powers  of  the  ante,  notes  6,  7,  9.    In  Barnsley  v. 
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§  41.  Differences  in  tJie  three  states  illustrated. —  The  differ- 
ences between  the  construction  as  to  the  extent  of  the  juris- 
diction in  Minnesota  and  the  other  states  arise  from  the  fact 
that  the  jurisdiction  in  that  state  is  defined  by  the  constitu- 
tion and  limited  to  ''  the  estates  of  deceased  persons  and  per- 
sons under  guardianship."  Therefore,  when  under  any  final 
order  or  decree  the  property  which  constituted  the  estate  or 
any  part  of  it  is  conveyed  or  transferred  or  assigned  so  that 
it  becomes  vested  in  any  person  who  may  assert  a  title  to  it 
by  virtue  of  such  order  or  decree,  it  has  passed  from  the  juris- 
diction of  the  probate  court.  Perhaps  the  clearest  illustration 
of  the  principle  is  found  in  the  decisions  that  partition  among 
heirs  or  devisees  can  only  be  made  before  the  assignment  of 
the  residue  of  the  estate.  An  assignment  to  them,  as  tenants 
in  common,  exhausts  the  jurisdiction  of  the  probate  court.* 
In  Michigan  it  is  held  that  the  assignment  must  precede  any 
partition  under  the  statute  of  that  state,  which  is  substantially 
the  same  as  that  of  Minnesota  until  recently  changed.***  In 
Wisconsin  under  similar  statutes  the  practice  has  been  as  in 
Michigan. 

§  42.  The  New  England  view, —  In  all  the  proceedings  in 
these  courts  it  is  to  be  considered  that  all  the  important  juris- 
diction antedates  by  centuries  the  statutes  which  confer  it 
upon  them.  In  New  Hampshire  it  is  said  that  they  are  "of 
limited  and  special  jurisdiction,  restricted,  unless  enlarged  by 
statute,  to  the  probate  of  wills,  the  administration  and  settle- 
ment of  estates,  and  the  distribution  thereof  among  the  heirs 
and  legatees,  and  other  like  administrative  and  ministerial 
acts.  They  have  no  juries,  and  proceedings  in  them  are  not 
according  to  the  course  of  the  common  law.  Originally  their 
powers  were  almost  entirely  administrative  and  ministerial.** 

§  43.  Addition  of  chancery  jurisdiction. —  It  is  to  be  consid- 
ered, also,  that  most  of  the  jurisdiction  which  has  been  added 

Powell  it  was  decreed  that  the  exec-  id.  isa     But  there  seem  to  be  no 

ntoTS  appear  by  their  proctors  and  very  substantial   reason   why  they 

eonserU  to  revocation  of  probate  in  may  not  be  united.     Persinger  r. 

the  ectdesiastical  court  Jubb,  62  id.  804^  806. 

"Hurley  ▼.  Hamilton,  87  Minn.  •« Fowler,  J.,  in  Wood  v.  Stone,  89 

161.  N.  H.  674    See  Bradstreet  ▼.  Brad- 

A>^Gampaa  ▼.  Campan,  19  Micb«  street,  64  Me.  209;  Higbee  ▼.  Bacon^ 

116,  122;  Dickinson  r.  Beynolds,  48  11  Pick.  42& 
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by  the  statute  from  time  to  time  was  originally  part  of  the 
jurisdiction  of  the  court  of  chancery,  and  much  of  it  is  now 
concurrent  with  that  of  courts  of  general  equity  jurisdiction. 

§  44.  Principles  and  practice  in  chancery  to  he  considered. — 
As  the  statutes  prescribe  the  jurisdiction  and  the  manner  of 
exercising  it  in  general  terms,  it  is  often  necessary  to  look 
outside  of  the  statute  to  determine  the  extent  or  limitations 
of  the  jurisdiction  so  conferred.  "When  the  statute  is  silent  it 
is  sometimes  necessary  to  look  to  "  the  principles  and  practice 
prevailing  in  the  court  of  chancery  "  for  a  guide." 

§  45.  JEccUsiasticai  la/w  and  practice,  —  And  where  the  stat- 
utes have  not  introduced  a  change,  '^  the  ecclesiastical  law  may 
be  resorted  to  as  a  guide  for  the  interpretation  of  our  pro- 
bate laws.  The  substance  of  our  system  is  borrowed  from 
that  law,  and  the  methods  and  remedies  in  our  courts  of  pro- 
bate, except  when  others  are  provided  by  statute,  follow  the 
general  course  of  procedure  in  the  ecclesiastical  courts.  One 
peculiarity  in  the  jurisdiction  of  those  courts  is  that  they  have 
no  direct  process  for  enforcing  their  own  decrees.  Eesort 
was  necessarily  had  to  the  temporal  courts  for  aid  to  enforce 
the  sentences  of  the  ecclesiastical  jurisdiction.  In  this  respect 
our  law  has  followed  the  example  of  the  English,  and  has  not, 
as  a  general  rule,  confided  the  execution  of  their  own  decrees 
to  the  courts  of  probate,  but  left  them  to  be  enforced  by  suits 
at  law  on  the  bonds  required  to  be  given  to  secure  performance 
of  the  orders  and  decrees  of  that  court."  " 

§  46.  Power  as  a  cov/rt  of  equity. —  The  statutes  provide  for 
the  exercise  of  the  concurrent  equitable  jurisdiction  over  the 
persons  and  estates  of  minors  and  others  under  disability,  so 
far  as  they  declare  the  practice,  under  substantially  the  same 
forms  and  methods  of  procedure  as  in  matters  of  probate  and 
administration.  This  equitable  jurisdiction  cannot  be  exer- 
cised to  the  extent  and  as  fully  as  by  a  court  of  equity,  unless  it 

STSeeTryonv.  FarnsworthfSOWis.  Baxb.  Cb.  463;   Bradford,  Sor.,   in 

677 ;  Brook  y.  CbappeU,  84  id.  405 ;  Thompson  y.  Thompson,  1  Brad.  Sur. 

People  y.  Wayne  Circuit  Judge,  11  26,  27,  28.    Direct  remedies  in  some 

Mich.  898 ;  Taff  y.  Hosmer,  14  id.  249.  cases  are  giyen  in  our  statutes  which 

Mperley,  CX  J.,  in  Hayes  y.  Hayes,  wiU  be  considered  in  their  proper 

,48  N.  H.  226.  See  Campbell  y.  Logan,  connection. 
2  Brad.  Sur.  90;  Pew  y.  Hastings,  1 
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includes  the  power  to  decree  an  accounting  and  compensation 
for  waste  committed  by  a  guardian  of  its  own  appointment. 

§  47.  Doubt  as  to  such  power. —  That  power  seems  to  be 
doabted  in  one  Wisconsin  case.^  The  doubt  expressed  is 
whether  a  probate  court,  on  an  accounting,  could  go  into  the 
question  of  mismanagement  and  give  damages  against  the 
guardian.  That  it  could  not  enter  a  judgment  for  damages, 
in  the  technical  sense,  to  be  enforced  by  execution,  unless  ex- 
pressly authorized  by  statute,  seems  clear,  because  it  has  no 
direct  process  to  enforce  its  decrees  any  more  in  matters  for- 
merly of  chancery  than  those  of  ecclesiastical  cognizance,  un- 
less the  statute  gives  it.  But  no  reason  appears  why  the 
amount  of  damages  for  waste  by  a  guardian  is  not  a  proper 
item  to  include  in  the  settlement  of  his  account  in  any  court 
having  jurisdiction  to  adjust  and  settle  his  account. 

§  48.  Final  judgments  and  decre^Sj  how  enforced. — One  prin- 
cipal purpose  of  the  probate  jurisdiction  is  to  ascertain  and 
determine  who  have  interests  in  the  estates  of  decedents,  and 
what  their  several  rights  and  interests  are  therein,  and  that 
determination  is  conclusive  upon  all  such  persons.  To  enforce 
those  rights,  when  it  becomes  necessary,  resort  must  fre- 
quently be  had  to  a  court  of  law  or  equity .••  After  a  claim 
is  allowed  in  favor  of  a  creditor,  or  the  distributive  share  of 
an  heir  or  legatee  in  the  residue  ascertained,  without  statute 
authority  they  have  no  means  to  com'pel  payment;  or,  after  a 
partition  of  real  estate,  they  have  no  process  to  put  the  par- 
ties in  possession  of  their  respective  portions.  They  determine 
the  rights  of  all  the  parties,  but  do  not  enforce  them.  They 
can  compel  the  officers  or  trustees  of  their  appointment  to 
account.  They  cannot  compel  them,  or  any  other  persons,  to 
pay  money,  unless  some  statute  provides  the  process.  But  it 
would  seem  that  the  amount  of  the  liability  of  a  guardian  for 
waste,  or  on  any  other  account,  might  be  as  well  determined 
in  the  probate  court  as  in  a  court  of  equity. 

M  Willis  T.  Fox,  25  Wia  646.    It  probate  jurisdiction  has  been  practi- 

«Qfiild  not  be  doubted  in  Minnesota,  cally  held  exclusive.    See  People  v. 

the  jorisdiction  of  the  probate  court  Wayne  Circuit  Judge,  11  Mich.  89a 
being  exclusive.   See  Jacobs  v.  Fouse,       ^See  Story's   £q.  Juria,  §  1208L 

83  Minn.  61.    It  would  seem  not  to  Seej^of^,  ch.  X  X ITL 
be  doubtful  in  Michigan,  where  the 
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§  49.  Functions  largely  jvdicial — Their  functions  certainly 
are,  and  always  were,  largely  judicial.  Perhaps  it  was  bo- 
cause  of  the  lack  of  power  to  enforce  their  own  determina- 
tion that  it  is  said,  in  Wood  v.  Sione^  that  originally  their 
powers  were  almost  entirely  administrative  and  ministerial 

§  60.  Difference  in  jurisdiction^  courts  of  construction. — 
Since  the  passage  of  the  court  of  probate  act  in  England,^ 
which  takes  away  the  whole  of  the  jurisdiction  relating  to 
wills  and  estates  from  the  ecclesiastical  courts,  and  vests  it  in 
the  court  of  probate,  the  jurisdiction  has  been  changed  and 
modified  in  many  respects.  The  new  court  of  probate,  for  in- 
stance, is  not  a  court  of  constructiony  as  the  ecclesiastical  courts 
were,  and  as  our  courts  of  probate  are,®  and  as  courts  of  pro- 
bate must  necessarily  be  which  have  the  power,  by  judgment 
or  decree,  to  assign  the  estate  of  a  testator  to  the  persons  en- 
titled thereto,  upon  settlement  of  the  executor's  accounts.** 
In  some  of  the  American  states,  as  now  in  England,  this  power 
belongs  exclusively  to  courts  of  equity,^  though  until  the  time 
of  Lord  Nottingham  it  was  exclusively  of  ecclesiastical  cogni- 
zance as  to  wills  of  personal  estate.^ 

§  51.  Citations  ex  officio. —  The  ecclesiastical  court  could  not, 
ordinarily,  cite  an  executor  or  administrator  to  exhibit  an  in- 
ventory or  account,  except  at  the  instance  of  a  legatee,  next  of 
kin  or  creditor,®*  both  of  which  may  be  done  by  the  county 
court  of  Wisconsin  ex  officio^  and  probably  in  every  probate 
court. 

§  52.  When  cannot  issiie  execution. —  The  rule  may  be  safely 
stated  to  be  that  a  probate  court  cannot  adjudge  or  decree 
payment  to  be  enforced  by  execution  in  any  case,  unless  spe- 
cially authorized  by  statute.*^ 

n  1857,  20  and  21  Victoria,  eh.  77.  ^See  Small  t.  SmaD,  4  Me.  220; 

«2  Chandler's  Appeal,  84  Wi&  505 ;  Williams  ▼.  Gushing,  84  id.  870,  875 ; 

Appeal  of  Schaeffner,  41   id.  260 ;  Hayes  ▼.  Hayes,  48  N.  H.  219. 

Heiss  V.  Murphey,  40  id.  276 ;  Green-  «  Deeks  v.  Strutt,  5  T.  R  69a 

wood  V.  Murray,  26  Minn.  259 ;  State  "  Archbishop    of   Canterbury   v. 

V.  Ueland,  80  id.  277 ;  KeUy  v.  Key-  Wills.  1  Salk.  815 ;  Gumside  ▼.  Ben- 

nolds,  89  Mich.  464 ;  Langrick  y.  Gos-  son,  8  Atk.  25a 

pel,  48  id.  185 ;  Glover  ▼.  Reid,  80  id.  «7  Appeal  of  Campbell,  12  Wis.  869; 

22a  County  Court,  rule  X.    See  Thomp* 

^  Wis.,  B.  S.,  sec.  8940 ;  Minn.,  Pro-  son  v.  Thompson,  1  Brad.  (Sur.)  24. 

bate  Code,  seca  226,  228,  229,  246;  ^8  Williams'  Ex.,  pt  5,  b.  2^  eh.  8 

Mich.,  Howell's  Stat,  §  6964.  (6th  Am.  ed.);  Sellew's  Appeal,  86 
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§  53.  Powers  in  Minnesota. —  In  Minnesota  the  probate 
court  has  the  same  power  as  the  district  court  to  compel  the 
attendance  of  witnesses,  to  keep  order,  and  punish  for  con- 
tempts.**  Its  decrees  may  be  enforced  by  execution  in  some 
cases  provided  by  the  statutes,  which  will  be  ^noticed  more 
particularly  in  their  proper  connection. 

§  54.  Powers  in  Wisconsin  and  Michigan, —  In  "Wisconsin 
and  Michigan  they  have  the  powers  of  courts  of  record  to 
punish  for  contempt.**  They  have  the  power  to  issue  sum- 
mons, citations,  subpoenas  (executions  in  "Wisconsin),  warrants 
and  processes  in  conformity  to  the  rules  of  law,  which  may 
be  necessary  to  compel  the  attendance  of  vritnesses  residing 
in  any  part  of  the  state,  or  to  carry  into  effect  any  order, 
judgment  or  decree  of  the  courts,  or  the  powers  granted  them 
by  law.*^^  And  in  Wisconsin,  "  if  any  person  shall  refuse  or 
neglect  to  perform  any  order,  judgment  or  decree  of  a  county 
court,  such  court  may  issue  a  warrant  directed  to  any  sheriff, 
constable  or  other  proper  oiBcer  in  the  state,  requiring  him 
to  apprehend  and  imprison  such  person  in  the  common  jail  of 
the  county  until  he  shall  perform  such  order,  judgment  or  de- 
cree, or  be  delivered  by  due  course  of  law."  ^  The  same  stat- 
ute in  Michigan  uses  the  old  ecclesiastical  term  "  sentence  " 
instead  of  "judgment.'"** 

§  55.  Tendency  to  abolish  distinctions, —  Prior  to  the  revis- 
ion of  1878  in  Wisconsin  this  section  related,  as  in  Michigan, 
to  any  order,  sentence  or  decree.'^'  The  tendency,  under  the 
modern  codes  of  procedure,  to  abolish  distinctions  in  name 
where  distinctions  in  fact  cannot  be  abolished,  has  invaded 
the  courts  of  probate. 

§  56.  Modern  tendency. —  The  tendency  of  modern  legisla- 
tion in  this  country  has  been  constantly  to  increase  the  powers 
and  jurisdiction  of  the  courts  of  probate,  by  giving  them  much 
of  the  jurisdiction  formerly  exercised  only  by  the  court  of 

Conn.  186;  CJowdin  v.  Perry,  11  Pick.  72Wia,  sec.  2460.     See   post^  ch. 

503;  Smith  y.  Lambert,  80  M&  187;  XXHL 

Granger   v.  Bassett,  98  Mass.  462;  n*"  Mich.,  §  676a 

YbSTb  Appeal,  87  Conn.  185.  7'R  S.  1858,  ch.  117,  sees.  8,  9.  This 

*>  Probate  Code,  sees.  811,  812.  provision  is  not  in  the  Massachusetts 

^  Wia,  R  a,  seca  2565-2568 ;  Mich.,  statute,  but  has  been  in  that  of  Yer- 

HoweU's  Stat,  §  6766.  mont  since  179a 
n  Wis.,  sec.  2446 ;  Mich.,  §  6762. 
8 
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chancery,  over  matters  arising  out  of,  and  incidental  to,  the 
administration  and  settlement  of  estates ;  instances  of  which 
will  be  noticed  in  treating  further  of  the  jurisdiction  under 
the  sev^al  chapters  of  the  statutes  relating  thereto.^^ 

74  In   England,  where  the  whole  mer  jurisdiction  of  the  ecclesiastical 

prohate  system  has  been  re-organized  courts  is  transferred  to  the  courts  of 

(Stat  20  and  21  Vic.,  ch.  77 ;  21  and  equity  and  excluded  from  the  juris- 

22  Via,  ch.  95),  though  the  probate  diction  of  the  court  of  probata    It 

is  made  prima  fade  evidence  of  controls  the  administration  of  estates, 

wills  of  real  estate,  much  of  the  for-  but  not  the  distribution. 

Note  A. — The  case  of  Grignon's  Lessee  v.  Astor,  2  Howard,  819,  is  not 
cited  as  an  authority  on  the  jurisdiction  of  probate  courts,  because,  after 
being  cited  as  a  leadiu j^  case  on  the  subject  for  many  years,  it  is  discovered 
that  the  original  case  did  not  arise  in  a  probate  couri  but  in  a  county  court 
of  general,  though  not  unlimited,  common-law  jurisdiction ;  the  probate 
courts  of  the  territory  at  that  time  having  no  jurisdiction  to  license  sales  of 
real  e&tate.  See  editor's  note  to  the  case,  Jackson  dem.  Grignon  v.  Astor,  1 
Finney  (Wis.),  187.  But  the  supreme  court  of  the  United  States  re-afiSrmed 
the  doctrine  of  that  case  fully  in  Comstock  v.  Crawford,  8  Wallace,  890,  a 
case  which  turned  upon  the  proceedings  in  a  probate  court  in  Grant  coun^r* 
Wisconsin,  and  more  recently  m  the  case  of  Mohr  v.  Manierre,  101  U.  S., 
417,  which  turned  upon  the  validity  of  a  guardian's  sale  under  license  from 
a  court  of  probate  in  Wisconsin.  The  question  as  to  tiie  validity  of  sales  of 
land  by  executors,  administrators  and  guardians  wiU  be  further  considered 
in  the  subsequent  appropriate  chapters. 
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§  57.  Mules  of  practice  in  Wisconsin, —  The  supreme  court 
of  Wisconsin,  under  the  authority  given  by  statute,  adopted 
and  promulgated  a  large  number  of  rules  of  practice  for  the 
county  courts  in  1879.  Those  rules  were  revised  and  adopted 
in  their  present  form  at  the  January  term  of  the  supremo 
court,  1892.  The  few  rules  which  had  been  adopted  at  an 
earlier  period  *  had  become  buried  in  oblivion,  and  were  prob- 
ably unknown  to  most  of  the  county  judges  as  well  as  to  those 
who  practiced  before  them,  and  their  business  was  practically 
conducted  without  reference  to  any  written  rules  excepting 
such  as  were  established  by  the  statutes. 

§  58.  Minnesota  and  Micliigan. —  In  Minnesota  the  statute 
is  silent  upon  the  subject,  and  in  Michigan,  though  the  su- 
preme court  is  authorized  to  make  rules  to  regulate  the  prac- 
tice in  the  probate  courts,^  it  has  made  but  one,  which  relates 
to  the  powers  and  duties  of  the  clerks.  Great  formality  in 
probate  proceedings  has  been  rather  discouraged  than  other- 
wise in  that  state.^ 

§  59.  Advice  and  d/rawing  papers  ty  probate  judge. —  From 
this  lack  of  rules,  perhaps,  as  one  cause,  and  the  peculiar  and 
practically  ex  parte  character  of  a  large  part  of  the  proceed- 
ings, has  grown  up  a  practice  in  many  of  the  states  (perhaps 
most  or  all  of  them)  of  parties  interested  in  the  matters  within 
their  jurisdiction  going  in  "  to  talk  with  the  judge,"  instead  of 
seeking  counsel  and  advice  elsewhere,  as  in  matters  before 
other  courts.  While  this  custom  leads  to  the  economical  ad- 
justment of  many  matters  in  which  any  expense  would  be 
burdensome,  and  is  to  some  extent  encouraged  by  the  statute,^ 

»See  8  Pinney,  624.  The  present  i  R.  a  Wis.,  sec.  2455.  This  section 
rules  are  printed  in  this  book  follow-  requires  the  judge  or  his  derk,  upon 
ing  the  table  of  cases,  before  chap-  request,  to  draw  all  papers  in  the  set- 
ter L  tlement  of  estates  when  tlie  inven- 

^  HoweU*s  Stat,  §  6795.    *<  It  is  not  tory  filed  does  not  exceed  |1,000  and 

given  to  the  probate  courts  to  per-  there   is   no  contest    Chapter  496, 

manently  establish  their  own  code  Laws   of   1889  (Sanborn  &  Berry- 

of  rules."    Graves,  J.,  in  Wyandotte  man*s  Annotated  Statutes,  sec.  2454aX 

R  M.  Co.  V.  Robinson,  d4  Mich.  428,  seems  by  implication  to  penplt  the 

480.  judge  to  draw  papers  in  any  case  if 

6  See  TumbuU  v.  Richardson,  69  he  does  it  gratuitously.    There  is  a 

Mich.  400,  409 ;  Comstock  v.  Smith,  similar  statute  in  Michigan,  appli- 

26  id.  806;  Hathaway's  Appeal,  46  id.  cable  to  all  judges  and  judicial  offi- 

826.  cer&    Howell's  Stat,  §  7^a    Those 


OF  THE  PRAOIIOE  IN  COURTS  OF  PKOBATE.  37 

it  requires  great  caution  on  the  part  of  the  judges  that  they 
do  not  overstep  the  prohibition  of  the  statute  of  Wisconsin 
and  of  the  universal  rule  of  judicial  propriety  against  giving 
**  advice  to  parties  litigant."  * 

§  60.  Su<!ih  advice  no  protection. —  The  case  of  Bowen  v. 
Burnett^  shows  that  the  practice  is  not  of  recent  origin,  and 
illustrates  the  danger  of  carrying  it  too  far,  and  settles  the 
proposition  that,  while  an  administrator  who  follows  the 

statutes  do  not  in  terms  prohibit  designed  evidently  to  reach  a  case 
judges  from  drawing  papers,  but  pro-  not  provided  for  before,  made  no 
hibit  receiving  any  fees  for  such  change  in  any  other  respect  In 
8ervice&  R  S.  1878,  sec.  2582,  the  v^hole  seo- 
^  R  S.,  sec  2582.  Sec.  24,  ch.  87,  tion  as  amended  is  retained  but  the 
R  S.  Wis  1849,  of  "  General  provis-  parts  transposed ;  the  amendment 
ions  concerning  courts  of  record,"  relating  to  circuit  judges  being 
prohibited  judges  and  commissioners  placed  first,  and  the  prohibition  as 
from  taking  any  fees  for  their  serv-  to  receiving  fees  transferred  from 
ices,  except  when  "  expressly  given  the  beginning  of  the  section  to  the 
by  law ;  "  and  adds,  *'  and  no  judge,  end,  leaving  the  part  quoted  above  in 
commissioner  or  other  judicial  offi-  the  middle  of  the  section  as  befora 
cer  shall  be  allowed  to  give  advice  to  This  does  not  prohibit  a  county  judge 
parties  litigant  in  any  matter  or  suit  from  preparing  papers  for  a  volun- 
pending  before  such  judge  or  officer,  tary  fissignment  though  he  approves 
or  which  he  has  reason  to  believe  the  bond  of  the  assignee.  The  pro- 
will  be  brought  before  him  for  de-  ceeding  is  in  circuit  court  Assignor 
cision;  or  draft  or  prepare  any  and  assignee  are  not  "parties  liti- 
papers,  or  other  proceedings  relating  gant"  before  him.  Hammel  v. 
to  any  such  matter  or  suit,  except  Schuster,  65  Wis.  669.  It  is  clear 
when  expressly  authorized  by  law."  that  no  judge  should  advise  either 
The  statute  (ch.  131,  sec.  6)  gave  the  party  to  any  contest  actual  or  prob- 
judge  of  probate  fees  for  his  official  able,  before  him. 
services,  but  none  for  advice  or  draw-  *  1  Pinney  (Wia),  658.  A  curious 
ing  papers.  The  section  quoted  from  illustration  of  the  extent  to  which 
was  re^  enacted  in  R  &  1858>  cli.  119,  this  practice  has  been  carried  may  be 
sec.  25 ;  and  has  remained  in  the  found  in  Estate  of  Holden,  Meadows' 
statute  during  the  existence  of  Wis-  Appeal,  87  Wis.  98.  See  petition, 
oonsin  as  a  stata  In  1876  (Laws  of  p.  102,  and  opinion,  pp.  105,  106.  A 
1876,  ch.  20)  an  amendment  was  recent  case  in  Michigan  also  illus- 
added  at  the  end  of  the  section  re-  ti'ates  the  practice,  and  shows  that  it 
lating  in  terms  only  to  judges  of  the  is  not  always  safe  to  rely  upon  the 
circuit  courts,  prohibiting  them  from  off-hand  opinion  or  advice  of  a  pro- 
acting  as  attorneys  or  counsel  in  any  bate  judge  given  upon  an  ex  parte 
cause  in,  or  which  he  has  reason  to  application.  Hughes  v.  Pealer,  80 
believe  will  be  brought  in,  any  court  Mich.  540.  See  allegation  of  the  bill, 
of  the  state,  or  giving  any  advice  or  p.  548,  and  testimony  of  complain- 
opinion  therein.    This  amendment,  ant  pp.  545,  546. 
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direction  of  the  probate  judge,  not  judicially  given,  is  not 
culpable,  he  is  not  thereby  relieved  from  liability  for  a  devaa- 
tavit 

§  61.  When  slwuld  not  advise  ex  parte. —  When,  at  the 
commencement,  or  at  any  time  in  the  course  of  the  proceed- 
ings, there  are  indications  of  family  feuds  or  conflicting  claims 
among  the  parties  interested,  judicial  propriety,  without  any 
statute,  would  require  that  they  should  not  be  heard  or  di* 
rected  by  the  judge,  unless  in  a  regular  way,  and  upon  notice 
to,  or  appearance  by,  all  the  parties. 

§  62.  Change  of  practice  in  Minnesota. —  In  Minnesota  an 
important  change  has  been  made  in  the  practice  in  one  par- 
ticular. The  former  statute  provided  that  there  are  no  plead- 
ings in  probate  courts,  and  that  proceedings  might  be  insti- 
tuted on  the  application  of  a  party,  verbal  or  written,  an 
entry  being  made  in  the  minutes  of  a  verbal  application.* 
Under  the  new  probate  code,  "  All  petitions  and  information 
shall  be  in  writing  and  signed  by  the  person  making  the  same ; 
they  shall  be  verified  to  the  effect  that  the  same  is  true  to  the 
knowledge  of  the  person  making  it,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  them  to  be  true."  The  petition  or  informa- 
tion shall  be  made  by  at  least  one  of  the  parties  interested ;  a 
petition  may  be  made  and  verified  by  an  agent  or  attorney.** 

§  63.  Pleadings  in  Wisconsin. —  It  was  said  before  the 
adoption  of  the  county  court  rules  that  "  in  the  court  of  pro- 
bate there  are  no  pleadings  beyond  the  petition."  "  The  ap- 
pearance of  the  parties  is  tantamount  to  an  answer  in  other 
cases."  Appearance  in  opposition  to  a  petition  was  "  presumed 
to  deny  the  right  of  the  petitioner  to  any  relief,  and  the  court 
may  jgrant  such  relief,  within  its  jurisdiction,  as  the  evidence 
will  justify."  •  Under  the  rules  no  petition  can  be  filed  unless 
it  is  verified ;  and  it  is  required  to  state  with  common  cer- 
tainty the  facts  relied  upon  to  obtain  the  order  or  relief  sought. 
If  any  persons  interested  are  minors  or  otherwise  incompe- 
tent, their  names,  ages  and  residences,  when  known,  should 

4  Gen.  Stat  1878,  ch.  XLIX,  sec.  7.       » Brook  v.  ChappeU,  84  Wia  406, 

*»  Probate    Ckxie,   sea    805.      See    419,420. 
Montour  v.  Purdy,  11  Minn.  884  (278), 
(284,  285). 
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be  stated,  and  whether  they  have  any  general  or  testamentary 
guardian.**  When  necessary  the  court  can  direct  an  issue  to 
be  made  up,  or  may  limit  the  range  of  evidence  to  the  contro- 
verted questions.*^  A  demurrer  is  not  a  proper  pleading  in 
probate  proceedings.  If  a  petition  states  a  case  not  within  / 
the  jurisdiction  of  the  court,  or  does  not  allege  facts  which 
will  authorize  the  court  to  act  upon  it,  the  proper  proceeding 
is  a  motion  to  quash  the  citation,  or  notice,  and  dismiss  the 
petition.^ 

§  64.  Petitions  in  Michigan. —  In  Michigan,  as  in  the  other 
states,  the  statutes  require  verified  petitions  in  many  cases, 
which  will  be  noticed  under  their  proper  titles.  In  other 
cases  the  facts  upon  which  the  authority  to  act  depends  must 
appear  by  sworn  petition  or  by  oral  proofs.*  The  general 
practice  is  to  institute  proceedings  in  the  probate  court  by  a 
verified  petition  in  all  cases. 

§  65.  The  jvHsdiction  must  le  in/voTced  in  the  particula/r 
case. —  In  the  probate  as  in  any  other  court,  the  jurisdiction 
in  a  particular  case  attaches  only  when  it  is  invoked  in  some 
legal  way.  Upon  presentation  of  a  will  to  the  probate  court 
having  jurisdiction  of  the  same,  for  instance,  the  court  shall 
appoint  a  time  and  place  for  hearing  the  proofs.  But  the  mere 
presentation  of  a  paper  writing  in  the  form  of  a  will  is  not 
sufficient.  The  court  must  in  some  formal  way  be  informed 
that  the  paper  is  a  will;  that  the  testator  is  dead,  and  his 
place  of  residence  at  the  time  of  his  death.  It  is  not  enough 
that  the  judge  may  know  these  facts  from  common  report. 
They  should  in  some  way  appear  upon  the  record. 

§  66.  What  petition  shovM  show. —  Therefore,  the  general 
practice  in  all  probate  courts  has  been  to  institute  proceedings 
by  petition.  Every  petition  should  set  forth  fully  the  facts 
necessary  to  show  jurisdiction  of  the  subject,  and  all  material 
facts  relating  thereto ;  the  persons  interested,  and  their  rela- 
tions to  it,  and  the  interest  and  right  of  the  petitioner  to  move 

^  See  Appeal  of  Boyston,  58  Wis.  ^  Estate  of  Holden,  87  Wis.  9a  See 

612  (Role  U,  Form  Na  1).  Estate  of  Leavens,  65  id.  440,  445-6. 

^  A  frequent  practice  is  to  file  ob-  *  Alexander  v.  Rice^  62  Mich.  451, 

jections  in  writing.  Cases  sometimes  454 ;  Estate  of  Bobinson,  6  id.  187, 
4>ccar  where  a  formal  answer  is  de- 
sirable. 
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therein ;  so  that  the  court  may  proceed  intelligently  in  the 
matter.  If  the  proceeding  is  under  a  particular  statute,  it  is 
well  to  set  out  the  facts,  as  near  as  may  be,  in  the  language 
of  the  statute.  Where,  under  a  statute,  there  is  a  priority  of 
right  to  move  in  the  matter,  the  petitioner  should  state  the 
facts  which  show  his  priority  of  right,  or  that  the  prior  rights 
of  others  have  been  waived  or  forfeited  by  refusal  or  neglect 
or  otherwise.' 

§  67.  Order  for  hearing  and  notice  —  Terms  of  court  in 
Michigan  and  Minnesota. —  When  the  court  has  acquired  ju- 
risdiction of  the  particular  case  by  the  filing  of  a  proper  peti- 
tion, the  next  step  is  to  acquire  jurisdiction  of  the  persons 
interested.  This  is  done  by  a  notice,  for  which  the  statutes 
provide  specifically  in  most  cases.  A  formal  order  is  made 
and  entered^fixing  a  time  and  place  for  hearing  the  petition, 
or  a  time  and  place  when  and  where  the  persons  interested 
are  ordered  to  appear  and  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  order  also  provides  how 
notice  shall  be  given.  The  practice  is  to  fix  the  hour  as  well 
as  the  day  of  hearing  in  the  order  and  notice,  naming  the  hour 
for  opening  the  court.  In  Michigan  and  Minnesota  there  are 
stated  terms  of  the  probate  court  held  at  the  seat  of  justice  or 
county  seat  of  the  county  on  the  first  Monday  of  each  month, 
and  special  terms  may  be  held  at  any  other  times  (and  other 
places  in  Minnesota)  in  the  discretion  of  the  court,^  and  the 
notices  or  orders  to  show  cause  are  made  returnable  at  the 

6  Brunson   y.  Burnett^   2   Pionej  the  statemeDts  of  the  petition  are  m- 

fWia),  185 ;  Paine,  J.,  in  Sitzman  v.  sufficient^  and  the  eyidence  makes  a 

Pacquette,  18  Win.  291.  801 ;  Estate  case  for  relief,  or  when  the  facts  nee- 

of  Holden,  87  id.  98.    See  Appeal  of  essary  to  be  shown  are  def ectiyelj  or 

Royston,  63  id.  612^  618;    Montour  insufficiently  stated;   eyen   though 

y.  Purdy,  11  Minn.  884  (278)  (284);  the  facts  requisite  to  giye  jurisdic- 

Bank  y.  Howe,  28  id.  150, 154;  Prob.  tion  ai-e  omitted.    See  Bradford,  Sur., 

Code  of  Minn.,  sec&  25, 26, 72;  Estate  in  Vreeland  y.  Mcdellan,  1  Bradf. 

of  Robinson,  6  Mich.  187 ;  Beaubien  (Sur.)  415.    But  amendments  cannot 

y.    Cicotte,   8   id.    8 ;    Besancon  y.  yalidate  proceedings  had  before  the 

Brownson,  89  id.  888;   Shipman  y.  jurisdiction  attached  to  the  Bubjectr 

Butterfield,  47  id.  487 ;  Breen  y.  Pang-  matter.      See  Appeal  of   Boyston, 

bom,  51  id.  29 ;  Wilkinson  y.  Ck)naty,  supra. 

65  id.  614.    But  it  is  the  usual  and  ?  Mich.,  Howell's  Stat,  §§  584^  6755^ 

undoubtedly  proper  practice  to  per-  6794;  Minn.,  Prob.  Code^  sea  6. 
mit  amendments,  of  course,  when 


OF  THE  PBACTICE  IN  COTJBTS   OF  PBOBATB.  41 

regular  or  stated  terms  or  at  special  terms  at  the  time  fixed 
by  the  order. 

§  68.  Ths  same — Terms  ofootirt  in  Wisconsin. —  In  Wiscon- 
sin the  order  to  show  cause  is  not  retained  in  any  case,  and 
the  uniform  practice  in  all  cases  is  to  make  the  order  fixing 
the  time  and  place  of  heariug.  The  statutes  provide  for  a 
regular  term  of  the  county  court  on  the  first  Tuesday  of  each 
month  (excepting  July  and  August),  and  for  special  terms  other 
Tuesdays  (or  any  day  in  July  and  August),  which  may  be  ad- 
journed from  day  to  day  and  from  time  to  time,  and  any  mat- 
ter then  set  for  hearing  and  not  disposed  of,  or  adjourned  to 
some  other  time  by  order,  stands  continued  until  the  next  reg- 
ular term.^  All  matters  to  be  heard  upon  notice  must  be  set 
for  hearing  at  a  regular  or  special  term.  They  are  to  be  en- 
tered in  the  order  in  which  they  are  commenced  upon  a  "  court 
calendar."  The  calendar  is  to  be  called  at  the  opening  of  the 
term,  and  non-contested  matters  first  disposed  of  and  then 
contested  matters.*  No  order  aflfecting  the  rights  of  any  per- 
son can  be  made  except  in  open  court.^ 

§  69.  Continuances  and  adjov/tnments.'—  Matters  in  probate 
courts  may  be  continued  to  another  term,  or  hearings  ad- 
journed to  another  day,  in  the  discretion  of  the  courts.^* 

§  70.  Courts  always  open. —  The  courts  of  probate  are  al- 
ways open  for  the  transaction  of  business  for  which  no  previ- 
ous notice  is  required ;  ^^  but  this  is  only  for  ordinary  routine 

*  R  &,  sec.  2440;  Laws  of  1888,  cb.  42.  uance  terminated  bj  judicial  action 
Bpedal  terms  maj  be  appointed  by  affecting  the  rights  of  parties  with- 
an  order  entered  in  the  minutes  of  out  their  knowledge.  See  Mich.  GL 
the  court  or  in  an  order  for  hearing  K.  R  Co.  v.  Probate  Judge,  48  Mich, 
a  particular  matter.  Bule  V  (Forms  688^  "When  the  record  shows  that  the 
2,  8).  matter  was  heard  several  weeks  sub- 
*R  SL,  sea  4040;  amended  by  sequenttotheretum  day  of  the  notice, 
Laws  1879,  ch.  24fti  it  is  presumed,  in  the  absence  of 
*»  Sec.  2451.  proof  to  the  contrary,  that  other  busi- 
ly Wis.,  R  Si,  sees.  2440, 4049;  Laws  ness  prevented  the  hearing  on  the 
1879,  ch.  246  (Rule  VI);  Minn.,  Prob.  day  named  in  the  notice,  or  that  the 
Code,  sea  814 ;  Mich.,  Howell's  Stat,  hearing  was  postponed  to  the  subse- 
§  6794.  Perhaps  this  statute  requires  quent  day  to  suit  the  convenience  of 
an  agreement  of  parties  to  adjourn  parties.  Field  v.  Apple  River  L.  D. 
or  continue  a  matter  to  a  day  certain.  Co.,  67  Wis.  569,  571. 
The  usual  practice  in  probate  courts  ^^  Howell's  Stat,  §  6758 ;  R  S.,  sec 
has  been  as  stated  in  the  text  But  2449 ;  Prob.  Code,  sec.  6. 
there  cannot  be  an  indefinite  contin- 
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business.  The  statutes  contemplate  that  there  shall  be  reg- 
ular terms,  and  proceedings  in  which  a  party  has  a  right  to  be 
heard  cannot  be  brought  up  at  other  times  except  on  notice.^ 
Petitions  may  be  filed  and  orders  for  hearing  and  notice  may 
be  made  at  any  time.  It  is  for  such  interlocutory  and  ex  parte 
proceedings  that  they  are  always  open. 

§  1\.  Dvrection  as  to  method  of  service. —  The  statutes,  in 
several  cases,  require  notice  to  be  given  by  personal  service  on 
all  persons  interested  or  by  publication.  The  discretion  as  to 
the  manner  of  giving  notice  under  such  statutes  seems  to  be 
given  to  the  court  and  not  to  the  petitioner  or  applicant  and 
probably  cannot  be  delegated  to  him,  as  it  is  a  judicial  discre- 
tion, to  be  exercised  according  to  the  circumstances.  In  many 
cases  it  may  be  desirable  or  necessary  to  give  a  personal  notice 
to  some,  where  it  cannot  be  given  to  all  persons  interested. 
The  order  for  hearing,  therefore,  should  always  in  such  cases 
prescribe  definitely  the  manner  of  giving  notice  and  the  per- 
sons to  be  personally  served  should  be  named  in  the  order. 
In  cases  not  specially  provided  for  by  statute  the  court  may 
direct  the  manner  of  giving  notice,  which  must  be  reasonable 
and  sufficient  to  give  the  parties  an  opportunity  to  appear  and 
be  heard."  "When  the  proceeding  is  in  its  nature  inter  partes 
to  enforce  personal  demands  and  not  in  renij  personal  service 
is  necessary  if  practicable." 

§  72.  What  publication  sufficient —  When  notice  is  ordered 
by  publication  for  a  certain  number  of  weeks,  care  should  be 
taken  that  the  time  of  hearing  be  so  fixed  that  the  full  num- 
ber of  weeks  will  elapse  between  the  day  of  first  publication 
and  the  day  of  hearing,  otherwise  the  notice  will  be  insuffi- 
cient.^   When  personal  service  is  required,  a  true  copy  should 

12R  S.,  seoL  4049;  M.  G.  R  R  Ckx  First  Nat  Bank  of  St  P.  v.  How,  28 

T.  Probate  Judge,  supra.  Hinn.  150, 164  Notice  may  be  served 

i>  R  S.,  sec  4044 ;  Prob.  Code,  sec.  on  the  attorney  who  has  appeared 

821 ;  HoweU's  Stat,  §  679a    Manner  for  a  party.    (See  Rule  IV.) 

of  serving  notice  in  the  discretion  of  i*  See  Probate  Judge  v.  Abbott  ^ 

the.  court     Landon   v.   Comet   63  Mich.  278. 

Mich.  80, 90.  Appeal  of  Schaeffner,  41  i^McCrubb  v.  Bray,  86  Wia  888; 

Wis.   260   (publication    in    a  daily  Chase  v.  Ross,  id.  267.    When  pub*- 

new8pai)er   once   each  week   three  lication  of  notice  is  required  "for 

weeks).    The  notice  must  give  notice  three  weeks  successively  next  before 

of  what  the  court  is  to  act  upon,  the  sale,"  an  allegation  of  publication 
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be  delivered  to  the  person  to  be  served.  If  the  person  cannot 
be  found,  or  is  absent  from  home,  probably  leaving  a  copy  at 
his  usual  place  of  abode,  with  some  member  of  the  family,  or 
''  person  resident  therein  of  suitable  age  and  discretion,"  would 
be  a  good  service,  as  in  case  of  process  in  a  civil  action.^* 

§  73.  Appearance  in  probate  courts. —  In  Wisconsin  the  stat- 
ute now  provides  that  parties  aui  juris  shall  appear  (if  at  all) 
in  person  or  by  some  attorney  admitted  to  practice  in  the  su- 
preme or  circuit  courts  "  and  not  otherwise."  Infants,  insane, 
and  other  persons  under  disability,  by  guardian  ad  Utem^  who 
shall  be  an  attorney,  or  by  a  general  guardian  who  shall  ap- 
pear by  such  attorney.  Appearance  and  taking  part  in  the 
proceedings  otherwise  is  prohibited.^^  The  statutes  in  all 
these  states  require  a  general  guardian  to  appear  for  and  rep- 
resent his  ward  in  all  actions  and  proceedings  except  when 
another  person  is  appointed  for  that  purpose." 

§  74.  When  special  guardian  should  te  appointed. —  Minors 
interested  having  no  general  guardian  cannot  be  bound  by 
the  proceedings  in  Wisconsin  unless  represented  by  guardian 
duly  appointed,  if  their  interests  are  adversely  affected  there- 
by." In  Wisconsin  the  statute  provides  for  appointment  of 
special  guardians  for  minors  only  in  three  cases:  in  proceed- 
ings for  sale  of  real  estate  by  executors  and  administrators, 
in  partition  proceedings,  in  proceedings  under  a  law  of  1881 

for ''three  Boccessive  weeks j>ret;uni«  Ann.  Stat,  sea  i052a.  This  statute 
to  the  sale  '*  does  not  show  a  good  is  the  culmination  of  a  wide  de- 
poblication.  Montour  v.  Purdy,  11  parture  in  Wisconsin  from  the  old- 
Minn.  884  (378).  See  Gillett  v.  Need-  time  practice  in  the  courts  of  pro- 
ham,  87  Mich.  148.  When  properly  bata  It  carries  out  the  principle 
I^Ten,  notice  by  publication  binds  all  announoed  in  O'Dell  v.  Rogers.  See 
parties  not  imder  disability.  See  note  18,  infra  (Rules  m,  IV,  Forms 
Laughton  v.  Atkins,  1  Pick.  547,  64a  6,  7). 

See,  also,  Nash  y.  Chorch,  10  Wi&  808 ;  ^7  R.  a  Wis.,  sec.  8982 ;  HowelPs 

Appeal  of   Schaeffner,  41   id.  260;  Stat  Mich.,  §  6823 ;  Prob.  Ckxle  Mmn., 

Bard weU  v.  Collins,  44  Minn.  97 ;  WiU  sec.  14a 

of  Mous8ean,80id.  202;  Feustmanv.  ^^Bresee  v.  Stiles,   22   Wi&    120; 

Estate  of  Gott,  65  Mich.  592 ;  Wilkin-  Ruth  v.  Oberbrunner,  40  id.  28a  "  The 

eon  ▼.  Ck>naty,    id.  614;   Dexter  v.  appointment  of  guardians  for  infants 

Cranston,  41  id.  44a    (Affidavit  of  interested  is  necessary  in  all  cases 

publication.  Form  4.)  where  notice  to  the  persons  inter- 

URS  Wis.,  sea  2686;  Glen.  Stat  ested   in   the    estate   is   required." 

>rinn.,  ch.  66,  sec.  59  (Form  5).  Orton,  J.,  in  O'Dell  v.  Rogers,  44  Wis. 

^  Laws  (Wis.)  1887,  ch.  295 ;  a  &  R  186, 17a 
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to  establish  the  descent  of  real  estate;  in  Minnesota  and 
Michigan,  in  partition  proceedings  only,  but  the  practice  in 
Michigan  is  to  appoint  a  guardian  ad  litem  when  a  minor  or 
ncm  compos  mentis  is  interested  in  such  proceedings  as  are  or 
were  formerly  of  chancery  jurisdiction.  But  it  seems  an  in- 
fant is  bound  by  the  probate  of  a  will,  though  not  represented 
by  a  guardian."*  In  Massachusetts  it  is  required  on  applica- 
tion for  parti^on  of  estates,  and  on  settlement  of  accounts  of 
general  guardians.^*  In  several  cases  it  is  required  in  New 
York ;  ^  and  it  is  held  that  this  is  one  of  the  incidental  pow- 
ers of  surrogates'  courts  as  of  all  other  courts,  apart  from  any 
statutory  provision.** 

§  75.  ShovJd  le  disinterested, —  Manifestly  the  guardian 
should  have  no  interest  adverse  to  the  ward,"  and  if  the  general 
guardian  has  an  adverse  interest,  a  special  guardian  should 
be  appointed.  It  is  held  in  the  surrogate's  court  in  New 
York,  and  by  statute  in  "Wisconsin,  that  none  but  an  attorney- 
at-law  should  be  appointed."  The  old  statute  of  Wisconsin 
prescribes,  in  the  only  case  in  which  it  prescribes  any  qualifi- 
cations, that  a  "  disinterested  freeholder  "  ^  shall  be  appointed, 
indicating  that  the  legislature  considered  the  potent  effect 
upon  the  owner  of  a  title  in  fee-simple  greater  than  the 
supreme  court  did.*  In  that  particular  proceeding  the  guard- 
ian must  own  land.  In  every  case,  he  should  be  both  disin- 
terested and  capable  of  examining  the  matter  and  fully  under- 
standing the  legal  and  equitable  interests  and  rights  of  his 
ward. 

§  76.  Practice  an  appointment. —  The  special  case  in  Wis- 
consin referred  to  requires  the  disinterested  freeholder  to  be 
appointed  at  or  before  the  time  of  making  the  order  for  hear- 
ing the  petition.  The  rule  cited  leaves  the  time  of  appoint- 
ment somewhat  to  the  discretion  of  the  court,  and  a  frequent 
practice  is  to  make  the  appointment  at  the  time  of  hearing, 

i9»See  Walker  v.  HuU,  85  Mich.  22AUea*s  Estate,  1  Tucker  (Sur.), 

488 ;  Landon  v.  Comet»  63  id.  80 ;  69 ;  Damouth  v.  Klock,  29  Mich.  289. 

Jackson  y.  Hosmer,  14  id.  88,  89,  90.  ^  Spicer's  Estate,  1  Tucker  (Sur.X 

»  Smith's  Proh.  Law,  216,  24a  80 ;  Note  18,  supra;  Rule  IIL 

aORedneld's  Law  &  Pr.  Sur.  Courts  24  r.  a,  sec  887a 

(Ist  ed.\  55.  ^  See  Lyon,  J.,  in  Damp  ▼.  Dane, 

«  Brick's  Estate.  15  Abb.  Pr.  12.  29  Wia  427-2a 
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which  seems  to  be  the  practice  in  Michigan.^  But  if  the 
probate  courts  proceed  "  according  to  the  principles  and  prac- 
tice of  the  court  of  chancery,"  ^  the  appointment  should  be 
made,  and  notice  served  upon  the  guardian  ad  litem^  so  that 
he  may  have  time  and  opportunity  to  make  any  necessary 
investigation.  The  practice  in  chancery  in  its  details  was  not 
well  adapted  to  the  summary  and  simple  proceedings  of  pro- 
bate courts."  It  was  substantially  like  the  practice  in  the  cir- 
cuit and  district  courts  now.^  Service  was  made  on  the  infants, 
and  if  they  did  not  apply  for  appointment  of  a  guardian  ad 
litem  within  the  time  for  appearance,  the  court  would  appoint 
on  the  application  of  the  complainants.  But  the  time  for  ap- 
pearance is  the  time  for  hearing  in  probate  proceedings,  and 
such  a  practice  would  require  an  adjournment  in  every  case. 
§  77.  The  same. —  Though  it  might  be  proper  in  "Wisconsin 
to  follow  the  rule  of  the  special  case  provided  for»by  the  stat- 
ute," it  would  seem  that  the  minors  or  their  next  of  kin  ought 
to  have  an  opportunity  to  be  heard  as  to  the  appointment, 
and  that  the  practice  in  Michigan,  Massachusetts  and  New 
York,  of  appointing  at  the  time  fixed  for  the  hearing,  is  pref 
erable,  though  a  continuance  or  adjournment  should  be  made 
necessary  thereby.  The  appointment  is  made  before  any  evi- 
dence is  received.**  Th«  written  consent  of  the  guardian  to 
act  should  be  filed,  or  at  least  his  appearance  for  his  ward  en- 
tered. There  is  great  propriety  in  the  rule  that  he  should  be 
an  attorney  at  law,  and  if  the  proceeding  is  adverse  to  the  in- 
terests of  his  ward,  he  should  give  it  careful  examination.  He 
cannot  prejudice  the  rights  of  his  ward  by  any  admission  or 
stipulation."  The  power  to  appoint  is  one  of  the  incidental 
powers  of  the  court,  and  the  consent  of  the  minor  or  next  of 

99*  Landon  t.  Comet,  82  Mich.  80,  Walker  v.  Hull,  85  Mich.  488 ;  Lan- 

88 ;  Walker  t.  Hull,  85  id.  48^  don  v.  Comet,  supra  (Forms  6,  7> 

» Brook  ▼.  Ghappell,  84Wia405;  « Thayer   v.  Lane,  Walker's  Ch. 

T^ff  y.  Hosmer,  14  Mich.  249.  (Mich.)  200;  Chandler  v.  McKinney, 

S7  See  1  Barb.  Ch.  Pr.,  book  1,  ch.  6  Mich.  217 ;  Ballentine  v.  Clark,  88 

m,  §§  6,  7.  id.  895 ;   Cooper  v.  Mayhew,  40  id. 

*R.  a  Wi&,  sea  2614;  Gen.  Stat  528;  Sheahan  v.  Wayne  Cir.  Judge, 

Minn.,  ch.  66,  Bec&  81,  n.,  82.  42  id.  69.    The  court  is  bound  to  guard 

^  B.  S.,  sec.  8878.    See  Rule  HL  the  interests  of  infants,  whether  pro- 

**  Redfield,  Law  &  Ft.  (Ist  edX  84,  tected  by  their  guardian  or  not    Id. 

70, 71 ;  Smith's  Prob.  Law,  216,  298 ;  But  it  seems  an  infant  for  whom  no 
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kin  is  not  necessary  to  the  appointment ;  ^  and  no  appeal  will 
lie  from  the  order  appointing  a  guardian  ad  lifem.^ 

§  78.  No  guardian  ad  litem  requi/red  in  Minnesota. —  In 
Minnesota  it  is  held  that  no  appointment  of  a  guardian  ad 
litem  is  necessary  in  any  case,  unless  the  statutes  require  it, 
and  no  distinction  is  made  in  this  respect  between  case^ 
formerly  of  prerogative  jurisdiction  and  those  in  which  chan- 
cery powers  have  been  transferred  to  the  probate  courts.*"* 

^§  79.  Lunatics^  etc. —  In  regard  to  lunatics  or  non  compos 
mentis^  as  well  as  minors  under  guardianship,  it  would  be  a 
safe  and  proper  practice  to  require  personal  service  on  their 
guardians,  if  practicable ;  and,  therefore,  if  any  such  are  inter- 
ested parties,  it  should  be  so  stated  in  the  petition*  or  applica- 
tion ;  and  if  any  such  party  is  in  a  hospital  for  the  insane  and 
has  no  guardian,  service  should  be  personal  upon  the  wife, 
husband  or  next  of  kin,  if  any,  and  a  special  guardian  ap- 
pointed. No  statutes  require  these  appointments  to  be  made^ 
but  equity  is  always  careful  to  protect  the  rights  of  persons 
under  disability  and  incapable  of  protecting  their  own  rights,'* 
and  courts  of  equity  do  not  hesitate  to  set  aside  proceedings 
by  which  those  rights  are  affected  in  which  they  are  not 
represented. 

§  80.  Duty  of  the  gua/rdian. —  It  is  the  duty  of  the  guardian, 
whether  general  or  special,  to  contest  the  proceedings,  unless 
he  shall  be  satisfied,  upon  investigation,  that  no  contest  is 
necessary  or  ought  to  be  made  to  protect  his  ward.  If  the 
proceeding  is  for  the  probate  of  a  will  which,  if  allowed,  would 
cut  off  any  of  the  rights  of  the  ward  as  heir  at  law  or  next  of 
kin,  it  would  seem  that  he  ought,  at  least,  to  cross-examine 
the  witnesses  to  the  will. 

§  81.  How  notice  should  he  given. —  Care  should  be  taken, 
when  a  statute  prescribes  a  particular  method  of  giving  notice, 
to  follow  the  statute.  If  it  requires  that  the  order  or  a  copy 
of  it  be  published  or  served,  it  should  be  strictly  followed. 

.guardian  ad  litem  is  appointed  on  the  <^  Walker  ▼.  HuU,  suprxL 

probate  of  a  win  in  Michigan  is  bound  s^^WiU  of  Fannie  MousseaUt  80 

byit  the  same  as  parties  «ut  J  un«un-  Minn.  202;  Balch  ▼.  Hooper,  82  IdL 

less  he  appeals.    Jackson  v.  Hosmer,  158, 162. 

U  Mich.  Sa  »  See  Story's  Eq.  Juria,  g  1858L 
ss  Brick's  Estate,  suprcu 
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Where  the  statute  merely  requires  notice  to  be  given,  or  does 
not  require  in  terms  a  copy  of  the  order  to  be  served  or  pub- 
lished, a  notice  stating  generally  the  nature  of  the  application 
and  the  time  and  place  of  hearing  is  suflScient;  but  if  the  stat- 
ute requires  any  particular  matter  to  be  specified  in  the  notice, 
care  should  be  taken  to  insert  it  fully,  and  the  notice  ought 
always  to  show  what  relief  or  action  of  the  court  is  sought.*** 

§  82.  Farm  of  notice  in  Wisconsin. —  In  Wisconsin  the  Ke- 
vised  Statutes  prescribe  a  general  form  of  notice  which  is 
sufficient  in  all  cases,*^  which  gives  notice  that  the  matters 
mentioned  in  it  will  be  heard  at  a  certain  term  of  the  court 
only,  and  does  not  fix  the  hour  of  opening.  If  parties  desire 
to  contest  any  matter  on  the  calendar,  they  should  be  present 
at  the  opening  of  the  court,  and  give  notice  of  their  appear- 
ance and  opposition  when  the  matter  is  reached  upon  the  call 
of  the  calendar.  It  would  seem  that  the  notice  should  state 
the  hour  when  the  court  will  open  as  well  as  the  day. 

§  83.  Several  notices  in  one. — Under  the  same  section,  notice 
of  hearing  of  any  number  of  matters  to  be  heard  at  the  same 
term  may  be  included  in  one  published  notice.  If  matters  for 
the  same  term  are  to  be  published  —  some  six,  some  four,  and 
some  three  weeks  —  they  could  not  well  be  included  in  the 
same  notice.'** 

§  84.  Publication  of  notice. — When  notice  is  given  by  pub- 
lication in  Wisconsin,  it  must  be  in  such  paper  published  in 
the  county  as  the  attorney  or  parties  interested  shall  select. 
If  there  is  none,  then  in  such  newspaper  in  the  state  as  the 
court  shall  by  order  direct.  Publication  in  a  newspaper 
owned  or  controlled  by  the  county  judge  is  prohibited  if  there 

^*»SeeInreKittBOD,  45  Minn.  197;  jadge  does  not  take  them   to  the 

B.  &  Wi&,  sea  4050.  printer  nor  become  responsible  for 

M  Sec;  40501    But  the  practice  of  printer*s  fees.    The  purpose  of  such 

pablication  or  service  of  a  copy  of  notice  is  more  than  merely  to  com- 

the  order  is  still  foUowed  in  some  ply  with  the  statute.    It  is  to  notify 

of  the  county  courts  in  Wisconsin.  persons  interested,  and  attention  is 

**^  The  permission  of  this  statute  more  likely  to  be  attracted  to  a  single 

has  not  been  much  followed.    XJsu-  notice  with  the  title  of  the  particular 

ally,  when  a  petition  is  filed  and  an  proceeding  and  name  of  the  decedent 

order  for  hearing  it  made^  the  notice  is  conspicuous  at  its  head.    As  to  proof 

signed  and  given  to  the  petitioner  or  of  publication  in  such  cases  see  Rule 

his  attorney  to  be  published.    The  XX. 
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is  any  other  in  the  county.  In  Minnesota,  notices  mnst  be 
printed  and  published  in  the  English  language  in  the  county ; 
but  if  there  is  no  newspaper  printed  and  published  in  the 
county,  authorized  to  publish  legal  notices,  then  in  such  news- 
paper as  the  probate  court  may  direct.  In  Michigan  the  pub- 
lication is  required  to  be  in  some  newspaper  printed  in  the 
county  where  the  court  is  held.*^  If  there  is  none,  then  in  a 
"peL^er  pitblished  in  an  adjoining  county. 

§  85.  Proof  of  publication. —  In  all  cases  the  proof  of  serv- 
ice or  publication  should  be  before  the  court  before  any  pro- 
ceedings are  had  under  it,  because  the  jurisdiction  of  the 
necessary  parties  depends  upon  a  proper  notice  being  prop- 
erly given,  and  the  court  should  be  enabled  to  see  that  it  has 
jurisdiction  as  well  of  the  proper  persons  as  of  the  subject  be- 
fore proceeding.  This  proof  in  case  of  publication  is  properly 
made  by  the  affidavit  of  the  printer  of  such  newspaper  or  his 
foreman  or  principal  clerk,**  annexed  to  a  printed  copy  of  the 
notice  taken  from  the  paper,  and  specifying  the  time  when 
and  paper  in  which  the  notice  was  published. 

§  86.  Personal  service  —  How  proved. —  Personal  service 
may  be  proved,  as  in  other  courts,  by  the  aflSdavit  of  the  per- 
son who  served  the  notice,  or  by  a  written  acknowledgment 
of  service  by  the  person  served,  and  of  citations  or  other  pro- 
cess by  the  return  of  an  oflBcer  authorized  to  serve  them.*** 

»Wia,R.&,  4046, 4270-4276  (4276a);  in  every  court**    The  probate  oode 

Laws  1879,  ch.  77 ;   Laws  1887,  ch.  makes  them,  when  filed  in  probate 

895 ;  Minn.,  Prob.  CJode,  seca  806,  807 ;  courts  "prima  fade  evidence  of  such 

Gren.  Stat  1878,  ch.  124,  §§  4-6 ;  Mich.,  publication,  except  on  appeal**  ProK 

Howeirs  Stat.  §§  6808,  9031.    '*  The  Code,  sea  80a    In  one  case  an  offi- 

publication  of  a  notice  in  a  paper  davit  of  the  **  proprietor "  was  held 

printed  in  a  county  in  which  it  was  sufficient    Reynolds  v.  Schmidl^  20 

not  published  or  circulated  would  not  Wis.  874    That  the  affiant  is  pnnter 

be  a  compliance  with  the  statute,  no  or  foreman  or  clerk  should  be  stated 

matter   how  literally  it   might  be  positively,  not  merely  by  way  of  re- 

within  tlie  words  thereof."    Dexter  citaL    HiU  v.  Hoover,  5  Wi&  854 

V.  Cranston,  41  Mich.  448, 452L  The  affidavit  of  "  a  printer"  is  fatally 

>«Wis.,R.S.,Becs.  4178-4176;  Minn.,  defectiva     Gillett  v.  Needham,  87 

Gen.  Stat  1878,  ch.  78,  sees.  61-64;  Mich.  148.    But  an  incorrect  affida- 

Prob.  Code,  sea  808;   Mich.,  How-  vit  of  publication  maybe  r^laoed 

eU*s  Stat,  §§  7497-7500.    The  general  by  another  correcting  it   Wymaa  ▼• 

statutes  of  Minnesota  make  such  af-  Baer,  46  id.  418  (Rule  XZ,  Form  4]l 

fidavits  evidence  "  in  aU  cases  and  ***  Rule  XVUI,  Form  GL 
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§  87.  Wavcer  —  Ai^pearance  —  Consent —  The  maxim  con- 
sefisus  ioUU  errorem  applies  as  well  in  probate  as  in  other 
courts,  and  the  persons  interested  who  appear  and  contest,  or 
assent  to  the  proceeding,  are  bound  thereby,  when  the  court 
has  jurisdiction  of  the  subject,  whether  the  notice  was  suffi- 
cient or  not."  And  if  all  the  persons  interested  waive  any 
notice  and  consent  to  the  proposed  proceeding,  no  other  notice 
is  necessary.  Where  there  is  no  contest,  and  all  are  capable 
of  giving  consent,  this  often  saves  time  and  expense,  and  it 
was  a  common  practice  in  the  ecclesiastical  courts  of  England, 
and  is  so  now  in  courts  of  probate.  But  a  consent  procured 
by  fraud  is  no  binding  consent.**  Consent  or  appearance  of 
the  parties  in  person  or  by  attorney  should  appear  on  the  rec- 
ord of  the  proceedings.*^* 

§  88.  Who  may  appear  and  contest —  This  right  is  not  con- 
fined to  necessary  parties.  Any  person  having  any  right  or 
interest  to  be  affected  by  it  may  come  in.  So  a  grandfather, 
whose  only  right  was  that  he  was  next  of  kin  to  a  child  of 
the  decedent,  for  whom  the  will  appointed  a  testamentary 
guardian,  was  admitted  to  contest  the  will,  because  he  would 
have  a  right  to  be  heard  on  the  appointment  of  a  guardian  if 
there  was  no  will ;  *  or  a  legatee  named  in  a  former  will ;  *®  and 
parties  who  have  an  interest  to  support  the  petition  may  in- 
tervene and  be  heard,  as  a  legatee  named  in  the  will  or  one 
having  any  interest.  It  should  appear  what  interest  he  claims, 
but  it  seems  the  question  whether  he  has  an  interest  will  not 
be  tried  as  a  preliminary  and  separate  issue.*^ 

§  89.  Adjournments  often  necessary. — As  the  petitioner  can- 
not know,  usually,  whether  there  will  be  any  contest  or  not, 
the  time  for  appearance  being  the  time  set  for  hearing,  when  a 
contest  is  indicated  it  will  often,  perhaps  usually,  be  found 

s^Bresee  v.   Stiles,  23  Wis.  120;  peared  and  consented  will  not  bind 

CDeU  V.  Rogers,  44  id.  186.   See  Pro-  the  party.    Probate  Judge  v.  Abbott» 

bate  Judge  y.  Abbott,  50  Mich.  27a  60  Mich.  278,  281. 

M  Ante,  oh.  H,  note  7  (Form  8).  »  Taflf  v.  Hosmer,  14  Mich.  249. 

SB^  An  entry  of  appearance  and  con-  ^^^Turhune  v.   Brookfield,   1   Red. 

sent  by  attoruey  must  name  the  at-  Sur.  R  226 ;  Walsh  v.  Ryan,  1  Brad, 

tomey.    If  not  an  attomey-at-law,  Sur.  483;    Norton    v.    Lawrence^  1 

his  authority  to  consent  must  be  pro-  Red.  Sur.  473;  Foster  v.  Foster,  7 

duced  and  proved.    A  mere  recital  Paige,  48. 

that  the  attorney  for  a  party  ap-  ^i  Redfield,  Law  &  Pr.  (1st  ed.),  57. 
4 
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necessary  to  adjourn  the  hearing  to  procure  the  attendance 
or  take  the  depositions  of  witnesses,  the  necessity  for  which 
could  not  be  known  before.  And,  as  there  are  no  formal 
pleadings,  it  may  sometimes  occur  that  new  affirmative  allega- 
tions will  be  disclosed  by  the  contestant's  evidence,  which 
could  not  be  anticipated,  so  that  equity  and  justice  may  re- 
quire a  second  adjournment  to  procure  necessary  rebutting 
evidence.  Co^ts  against  the  party  should  be  imposed  a3  terms 
of  adjournment,  only  in  cases  where  he  had  such  notice  of 
the  issue  to  be  tried  that  he  ought  to  have  been  prepared. 

§  90.  Evidence  in  probate  courts. —  The  attendance  of  wit- 
nesses is  compelled,  depositions  taken,  and  testimony  pro- 
duced in  probate  courts  under  the  same  rules  substantially  as 
in  other  courts  of  record.** 

§  91.  Depositions  in  matters  not  contested. —  In  Wisconsin, 
in  non-contested  matters,  depositions  of  witnesses  may  be 
taken,  when  necessary,  in  such  manner  as  the  court  shall  di- 
rect.*' This  seems  to  be  included  in  the  necessary  powers 
incident  to  the  jurisdiction.** 

§  92.  Testimony  to  he  filed  in  Wisconsin. —  In  Wisconsin  the 
testimony  of  every  witness  sworn  and  examined  in  any  con- 
tested matter,  unless  the  parties  shall  otherwise  stipulate  in 
writing,  must  be  reduced  to  writing  and  filed  with  the  other 
papers  in  the  same  matter,**  which  is  a  very  proper  thing  in 
all  cases,  whether  required  by  statute  or  not.  The  names  of 
witnesses  sworn  must  also  be  entered  in  the  minutes  of  the 
court,*'  which  should  be  always  done  in  all  courts.  No  order 
affecting  in  any  way  the  rights  of  any  person  shaU  be  made 
except  in  open  court.*" 

§  93.  Orders^  etc. —  When  the  hearing,  or  trial,  is  concluded 
and  the  decision  of  the  court  announced,  it  should  be  entered 
in  the  minutes,  and  the  order,  judgment  or  decree  of  the  court 

42  Wi&,  R  S.,  ch.  176,  applies  to  pro-  «« Statutes  cited  in  note  42  (Forms 

ceedingB   in    aU   courts    of  record.  10, 11, 12). 

Minn.,  Prob.  Code,  sees.  811-814 ;  Gen.  ^  R.  S.,  sea  2457,  amended  by  sea 

Stat   1878,  ch.  78;  Mich.,  HowelPs  2,  ch.  496,  1889  (a  &  K  An.  Stat, 

Stat,  §§  6761-6766,  ch.  262.    (Deposi-  sec.  2457),  amended  by  ch.  841,  Laws 

tion    of  witnesses  to  will,  g§  7426-  1891. 

7482.)    See  appeal  of  Rue  High,  2  ^  Id.,  sea  2456,  sabd.  flL 

Doug.  (Mich.)  514  «?  Id.,  sec.  245L 

«*  R  a,  sec.  405a 
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should  be  drawn  up  with  full  recitals  or  findings  of  the  facts 
as  the  court  finds  them,  upon  which  it  is  based.*'* 

§  94.  When  judge  disqualified. —  In  Minnesota,  when  the  pro- 
bate judge  is  disqualified  by  reason  of  his  interest  or  otherwise 
under  the  statute,  to  act  in  the  particular  case,  he  is  required 
to  enter  the  grounds  of  his  disqualification  on  his  records  and 
to  make  an  order  reciting  them,  requiring  the  judge  of  pro- 
bate of  an  adjoining  county  to  attend  at  his  office  and  act  in 
the  matter,  and  it  is  made  the  duty  of  such  judge  to  hear  and 
determine  such  matter.*® 

§  95.  Circuit  judge  to  net  in  Michigan  and  Wisconsin. —  In 
Michigan  and  Wisconsin,  in  case  of  disqualification  of  the 
judge,  the  circuit  judge  of  the  same  county  is  to  hold  the  pro- 
bate court  and  act  as  judge  of  probate  in  the  matter.**  But 
the  circuit  judge  has  no  jurisdiction  excepting  in  the  cases 
prescribed  by  the  statute.*" 

§  96.  Further  provisions  in  Wisconsin  and  Michigan. — 
County  judges  in  Wisconsin  may  upon  request  hold  courts  for 
each  other,"  and  now  when  the  county  judge  is  interested,  or 
is  related  to  or  has  been  counsel  for  any  executor,  adminis- 
trator, trustee,  guardian  or  heir-at-law  in  any  matter  in  con- 
troversy, the  venue  may  be  changed  to  the  circuit  court  on 
the  application  of  either  party."*  In  Michigan,  in  the  cases 
mentioned  in  §§  6770,  6771  of  Howell's  Statutes,  the  probate 
judge  of  an  adjoining  county  may  act."^ 

47a  If  it  18  discovered  after  the  order  parties  \vho  appear  and  take  part  in 

4>r  decree  is  entered  that  any  of  the  the  proceedings  cannot  question  his 

necessary  parties  have  not  heen  prop-  right  in  a   collateral  action   based 

«rly  notified,  the  court  may  fix  a  upon  them.    In  the  absence  of  any 

time  for  hearing  and  cause  proper  showing  to  the  contrary,  the  exist- 

notice  to  be  given  to  them  to  show  ence  of  the  necessary  facts  to  au- 

cause  why  the  order  or  decree  should  thorize  the  circuit  judge  to  act  is 

not  stand,  and  on  such  hearing  it  presumed.    Landon  v.  Comet,  supra, 

may  be  confirmed  as  to  them.    See  A  probate  judge  who  is  a  legatee 

Landon  v.  Comet>  ^  Mich.  80, 87-91  named  in  a  wiU  is  not  disqualified  to 

{Form  13)1  make  the  order  and  give  notice  for 

^Prob.  Code,  sea  6.  hearing  the  proofs  of  the  wilL    Mc- 

«  HowelPs  Stat  Mich.,  §§  6770-72 ;  Farlane  v.  Clark,  89  Mich.  44 

B.  a  Wis.,  sea  2447.  WR  a  Wis.,  sea  2450. 

WMoi^an  v.  Hammett»  28  Wia  80.  6i»Ch.  810,  Laws  1882  (a  &  R  An. 

Having  been  counsel  for  some  of  the  Stat,  sea  2452). 

parties  interested  is  not  a  disqualifi-  &ib  Act  204, 1885;  8  Howell's  Stat 

cation.    Id.    But  if  the  record  does  §  6772. 
not  ahow  the  reason  for  his  acting, 
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§  97.  Care  required  to  Jceep  within  the  jurisdiction. —  Al- 
though after  a  full  hearing  the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  petition  and  proofc 
within  its  jurisdiction  to  grant,*^  care  should  be  exercised  not 
to  go  beyond  its  jurisdiction  acquired  by  the  order  and  notice 
for  hearing.  For  instance,  notice  of  settlement  of  an  admin- 
istrator's account  only  does  not  confer  jurisdiction  to  assign 
the  residue  to  the  parties  entitled  thereto  in  Wisconsin,*^  nor 
in  Minnesota.*^^ 

§  98.  Costs  inWisconsin. —  Costs  may  be  allowed  to  the  pre« 
vailing  party  in  Wisconsin,  including  attorney  fees  not  exceed- 
ing $25  (if  an  attorney  of  courts  of  record  appeared  for  him), 
to  be  paid  by  the  other  party  or  out  of  the  estate  as  justice 
and  equity  may  require,  and  judgment  may  be  entered  for 
such  costs  in  a  judgment  book  and  enforced  by  execution. 
The  costs  are  taxed  at  the  same  rate  as  in  circuit  courts,  and 
a  taxed  cost  bill  should  be  filed  as  a  ^^  list  of  items "  in  the 
case.^  But  an  unsuccessful  contestant  of  a  will  on  applica- 
tion for  the  probate  or  revocation  of  the  probate  cannot  be 
allowed  costs  payable  out  of  the  estate  unless  he  is  special 
guardian  appointed  by  the  court  for  an  infant,  or  is  named  as 
executor  in  a  paper  propounded  by  him  in  good  faith  as  the 
will  of  the  decedent." 

§  99.  Costs  in  Michigan  —  None  in  Minnesota. —  In  Michi- 
gan also,  in  contested  matters,  costs  may  be  awarded  to  the 
successful  party  against  the  other  or  out  of  the  estate.  If 
against  a  party,  payment  may  be  enforced  by  execution."  The 
new  probate  code  of  Minnesota  makes  no  provision  for  costs 
and  repeals  the  former  provisions  of  the  statutes  on  that  sub- 
ject. 

§  100.  Extent  of  discretion. —  The  discretion  allowed  the 
court  does  not  relate  to  the  amount  of  costs,  but  only  as  to 
whether  they  shall  be  paid  by  the  party  or  out  of  the  estate.* 
But,  under  the  statute  in  Wisconsin,  discretion  as  to  the 

62  Brook  y.  Chappell,  84  Wi&  405.  ^  r.  a,  sea  4041  (Forms  1^  15,   16 

WaRuth  V.  Oberbrunner,  40  Wia  and  17). 
23a  MCh.  227,  Laws  1881  (a  &  R  An. 

1^^^ Woody.  Myrick,  16  Minn«  494  Stau,  sec  4041a) ;  Rule  XZL 
(447).  As  to  Michigan,  this  subject  ^  Howeirs  Stat,  §§  6791-2. 
will  be  considered  hereafter.    Postf      ^  Will  of  Jackman  (second  api)ealX 

eh.  17.  26  Wia  14a 
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« 

amount  of  attorney's  fees  within  the  limitation  may  be  exer- 
cised. 

§  101.  WTien  out  of  the  estate —  When  against  party. — 
When  the  contest  is  in  good  faith  upon  points  about  which 
parties  may  reasonably  differ,  and  upon  which  either  party 
may  properly  claim  the  instruction  of  the  court,  it  seems  the 
proper  rule  is  to  order  the  costs  to  be  paid  out  of  the  estate ; 
otherwise,  when  the  contest  is  vexatious,  or  made  by  either 
party  upon  frivolous  grounds,  or  for  reasons  which  he  knew, 
or  ought  to  have  known,  were  unfounded." 

§  102.  Security  for  costs. —  In  both  states  security  for  costs 
may  be  required  in  the  discretion  of  the  court.  In  Wisconsin 
such  security  is  given  by  a  written  undertaking  with  surety 
to  be  approved  by  the  court,  and  judgment  for  costs  may  be 
against  both  party  and  surety.*^  A  sound  discretion  should 
be  exercised  that  security  for  costs  be  not  granted  for  merely 
vexatious  purposes,  not  in  any  case  where  it  may  in  effect 
amount  to  a  denial  of  justice. 

§  103.  Practice  in  particular  cases. —  The  practice  in  the 
various  proceedings  in  courts  of  probate  will  be  considered  in 
the  chapters  relating  to  the  several  subjects  of  probate  juds- 
diction. 

*7  See  order  for  costs  in  Brook  v,  tion  for  costs,  26  Wis.  864 ;  Downie's 

Chappell,  34   Wis.  419 ;  Osgood  v.  Will,  42  id.  66 ;  Cleaver  v.  Cleaver, 

Breed,  12  Mass.  526 ;  Waters  v.  Stick-  89  id.  lOa  But  see  ante,  §  98  d.   54 ; 

ney,    12   Alien,    17 ;    Woodbury  v.  Tracy  v.  Murray,  44  Mich.  109 ;  Gib- 

Obear,  7  Gray,  472;  1  Williams'  Ex.  son  v.  Van  Syckle,  47  id.  439. 

(6th  Am.  ed.)  340 ;  Id.,  pt  1,  bk.  4,  ch.  «  R  &  Wis.,  sec.  4042 ;  Howell's 

3,  §  7.  See,  also,  Jackman's  Will,  mo-  Stat,  §  6807  (Forms  14, 15). 

Note  A —  The  citations  of  the  ecclesiastical  courts  were  usually  served 
personally ;  but  if  the  party  could  not  be  found  a  citation  viia  et  modis  was 
issued  and  served  by  afoxiug  a  copy  on  the  outer  door  of  his  house  or  last 
usual  place  of  abode,  or  the  church  door  of  the  parish  of  his  residence.  As 
in  the  present  New  York  practice,  the  persons  to  be  served  were  named  in 
the  original  citation.  The  process  viis  et  modia  was  also  directed  to  '*  all  and 
singular  clerks  and  literate  persons  "  in  the  diocese  or  province.  Under  the 
Massachusetts  system,  the  practice  from  an  early  period  has  been  generally 
to  issue  a  sort  of  vii8  et  modis  citation  directed  to  '*  all  persons  interested." 
unless  the  process  was  special  and  peremptory  for  the  performance  of  some 
special  act,  and  the  service  by  publication  in  all  ordinary  proceedings  is  con- 
sidered sufficient  to  give  jurisdiction.  The  citation  (or  notice)  is  substan- 
tially the  same  as  the  monition  of  the  civil  law,  as  in  use  in  the  courts  of 
admiralty,  and  is  usually  general  to  all  persons  interested,  or  mixed  to  cer- 
tain persons  named  or  designated,  and  all  persons  interested.  The  details  of 
the  practice  in  New  York  are  regulated  b^  statutes  prescribing  the  mode  of 
service  in  various  cases,  and  usually  requiring  personal  service  on  all  inter- 
ested residents  of  the  state,  and  mailing  copies  to  all  others  whose  residence 
is  known. 
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§  104:.  Ministerial  duties  of  judges. —  In  all  of  these  states 
registers  of  the  probate  court  are  appointed  under  special 
statutes  in  some  of  the  more  populous  counties,  who  are  made 
the  ministerial  officers  of  the  probate  courts.  In  Michigan  and 
Minnesota  each  probate  judge  is  authorized  to  appoint  a  pro- 
bate clerk,  but  is  not  required  to  do  so,  and  unless  the  super- 
visors of  the  county  provide  for  his  compensation  (as  they  may 
do),  the  judge  must  pay  his  own  clerk,  or  have  none.  Under 
a  rule  ordered  in  Michigan,  July  14, 1864:,  such  clerks  were 
authorized  to  file  papers,  record  orders  and  proceedings,  issue 
subpoenas  for  witnesses,  and  give  certified  copies  of  all  papers 
and  proceedings.  By  more  recent  legislation  such  clerks  are 
empowered  to  receive  and  file  all  papers,  fix  the  time  of  hear- 
ing, administer  oaths,  ^'  and  do  all  acts  required  of  judges  of 
probate,  except  judicial  acts."'  This  seems  to  constitute 
them  clerks  or  registers  of  the  probate  court.  In  Minnesota 
the  supervisors  may  provide  for  clerk  hire  in  certain  cases, 
and  in  that  state  and  Wisconsin  the  statutes  prohibit  the  clerk 
of  the  judge  (as  well  as  the  judge)  from  acting  in  certain 

1  HoweU's  Stat,  §  6800 ;  Bule  12  Mich. ;  Act  178^  1889,  8  HoweU*s  Stat, 
g  6800 ;  Minn.  Gen.  Stat,  1878,  ch.  8,  §  22a 
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capacities  in  any  proceedings  in  tlieir  conrts.'  The  abomina- 
tion of  compensation  by  fees  for  the  performance  of  judicial 
duties  (as  well  as  ministerial)  has  been  abolished,  but  the  com* 
bination  of  judicial  and  ministerial  functions  remains. 

§  105.  Records  in  Michigan. —  The  statutes  of  Michigan  do 
not  prescribe  what  books  of  record  in  probate  courts  shall  be 
kept,  but  each  judge  of  probate  is  required  to  keep  ^^a  true 
and  fair  record  of  each  order,  sentence  and  decree  of  the 
court,  and  of  all  wills  proved  therein  with  the  probate  thereof, 
of  all  letters  testamentary,  and  of  administration,  and  of  all 
other  things  proper  to  be  recorded,'^  and  make  an  alphabet- 
ical index  of  the  same.*  Under  this  statute  (which  was  for  a 
long  time  the  same  in  Wisconsin)  the  other  things  proper  to 
be  recorded  are  generally  deemed  to  include  petitions,  letters 
of  guardianship,  bonds,  inventories,  accounts,  and  proofs  of 
publication  and  service — everything  necessary  to  show  the 
jurisdictidn  of  subject  and  persons  and  the  action  of  the  court 
and  the  due  and  orderly  conduct  of  the  proceedings.^. 

§  106.  Books  required  in  Wisconsin. — The  books  required 
to  be  kept  in  Wisconsin  are  a  "  court  record,"  "  minute  book," 
and  ^'  record  book,"  and  alphabetical  index  to  each,'  and  a 
"  judgment  book  "  in  which  to  enter  judgments  for  costs,*  and 
a  ^^  court  calendar  "  of  matters  to  be  heard  at  each  term,  in  the 
order  in  which  they  are  commenced.*  This  statute  makes  the 
calendar  a  part  of  the  records  of  the  court,  and  a  proper  prac- 
tice is  to  note  on  it  briefly  the  disposition  made  of  each  mat- 
ter at  the  time.  The  '^  minute  book  "  is  substantially  the  same 
as  that  usually  kept  of  the  proceedings  of  all  courts  of  record. 
It  is  to  contain  a  brief  statement  of  all  motions  or  applica- 

S]MQdzl  Prob.  Ck)de,  seca  11,  15;  tain  ancient  proceedings,  see  Wil- 

B.  &  Wi&,  fleo.  2452 ;   Laws   1882,  letts  ▼.  Mandlebaum,  28  id.  520.  And 

eh.  810 ;  sea  2458 ;  Laws  1889,  oh.  496  a  book  of  minutes  or  memoranda  of 

(&  &  R  An.  Stat,  seca  2452,  2453,  prooeedings  similar  to  the  court  rec- 

2454a]L  ord  of  Wisconsin  and  register  of 

*  Howell's  Stat,  §g  6756,  6799.    A  Minnesota,  maj  become  very  useful 

wOl  and  probate  recorded  ten  years  See  Drake  v.  Kinsell,  88  Mcb.  282, 

after  the  probate  held  properly  re-  284. 

corded  and  the  record  proper  evi-  'Sec.  2456. 

dence.    Ives  v.  Kunball,  1  Mich.  808;  ^  Sec  4041  (Forms  18, 19,  20). 

81&  ft  Sea  4049,  Laws  1878,  ch.  246  (a  & 

^Ellsworth  V.  Hall,  48  Mich.  407,  R  An.  Stat,  sea  4049). 
409-lQL    As  to  presumptions  to  sus- 
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tions,  and  judicial  acts,  orders  and  judgments,  entered  at  the 
time,  and  in  the  order  of  their  occurrence,  under  a  general 
heading  for  each  term  of  court,  and  under  each  date.  No 
merely  ministerial  acts  are  to  be  entered  in  it.  The  approval 
of  a  bond  is  a  judicial  act,  and  also  the  making  of  any  order. 

§  107.  ITie  court  record. —  The  court  record  is  an  important 
book,  and  it  is  important  that  it  should  be  properly  kept.  It 
is  to  be  a  complete  index,  or  brief  history,  of  every  matter 
or  proceeding  in  the  court.  Being  a  book  required  by  law  to 
be  kept,  it  would  doubtless  \>Qjprima  facie  evidence  of  all  mat- 
ters properly  entered  in  it,  and  if  an  original  paper  should  be 
lost  which  is -not  recorded  at  length,  it  might  be  the  only  evi- 
dence of  some  important  part  of  the  record.  Therefore,  under 
a  proper  title,  it  should  contain  a  brief  summary  or  descrip- 
tion of  every  paper  filed  in  any  matter,  with  the  date  of  filing; 
and  in  the  margin  it  is  required  to  contain  a  reference  to  the 
volume  and  page  of  the  minute  book  in  which  any  order, 
judgment  or  decree  is  entered.  If  to  this  is  added  on  the  op- 
posite margin  (though  not  required  by  statute),  a  reference  to 
the  volume  and  page  of  the  record  book  where  any  order, 
judgment,  will,  letters,  or  other  paper  required  to  be  so  re- 
corded, is  recorded  at  length,  it  will  be  the  most  perfect  and 
convenient  index  to  all  the  other  books  that  can  be  made. 
With  an  alphabetical  index  to  this  book  so  kept,  no  other 
would  be  needed,  though  the  statute  requires  one  to  each 
book. 

§  108.  The  record  looh —  In  the  "  record  book  "  is  to  be  re- 
corded at  length  "  all  wills  admitted  to  probate,  with  the  pro- 
bate thereof;  all  orders,  judgments  or  decrees  made  in  any 
matter  or  proceeding ;  all  letters  testamentary,  of  administra- 
tion and  guardianship."  This  book,  in  practice,  is  usually  in 
more  than  one  volume,  some  containing  printed  blank  forms 
for  such  orders,  judgments,  decrees,  letters,  etc.,  as  are  similar 
in  form  in  nearlv  all  cases. 

§  109.  The  whole  record. —  The  entries  in  these  books,  to- 
gether with  the  papers  filed  in  each  matter,  constitute  the 
record  in  that  matter  or  proceeding.  The  importance  of 
keeping  full  and  accurate  records  of  the  proceedings  of  courts 
of  probate,  and  the  carelessness  (not  to  say  recklessness)  with 
which  they  were  formerly  kept  (or  rather  not  kept)  in  many 
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cases,  led  to  the  adoption  of  this  statate  and  the  stringent 
penalty  for  disregarding  it.** 

§  110.  Becards  in  Minnesota. —  The  probate  code  of  Minne- 
sota •  does  not  provide  for  a  calendar  of  matters  to  be  heard 
at  each  term,  but  otherwise  requires  substantially  the  same 
books  as  the  statute  of  Wisconsin  with  more  specific  provis- 
ions as  to  the  division  of  record  books.  A  "  minute  book  "  is  ' 
the  daily  memorandum  of  business  transacted.  The  "  register  " 
is  substantially  the  same  as  the  "  court  record  "  in  Wisconsin, 
but  is  required  to  contain,  with  each  entry,  a  reference  to  the 
volume  and  page  of  the  minute  book  and  other  books  where 
any  record  shall  have  been  made  in  such  matter  or  proceed- 
ing.' For  recording  at  length  there  is  required  a  record  of 
wills,  a  record  of  bonds,  a  record  of  letters,  the  use  of  which 
is  indicated  by  their  titles ;  a  record  of  claims,  in  which,  under 
the  title  of  each  estate,  all  claims  filed  are  to  be  entered,  the 
number  of  each  claim,  name  of  claimant,  nature  of  the  claim, 
amount  claimed,  allowed  and  disallowed,  nature  and  amount 
of  offset,  amount  allowed  and  disallowed,  and  final  balance  in 
favor  of,  or  against,  the  estate ;  and  a  record  of  orders,  de- 
crees and  judgments,  except  orders  allowing  or  disallowing 
claims.    An  index  to  each  book  is  required.® 

§  111.  Importance  of  complete  records. —  The  reports  of 
many  states  show  the  effects  of  carelessness  in  accepting  as 
proofs  of  publication  insufficient  affidavits,  and  of  carelessness 
in  making  up  the  records  of  courts  of  probate.  Although  in 
these  states  the  presumptions  in  favor  of  the  regularity  of 
their  proceedings  are  as  strong  as  in  relation  to  proceedings 
of  any  court  of  record,  a  perfect  record  is  much  safer  to  rely 
upon  than  presumptions,  and  though  a  good  record  may  be 

**  R  S.,  sec.  2458L  of  claims  provided  for  by  this  statute 

<Cb.  46,  Laws  of  1889.  would  be  a  useful  and  convenient 

7  This  system  was  recommended  in  book  in  any  probate  courty  and  the 

the  first  edition  of  this  work  upon  a  advantages  of  an  entirely  separate 

practical   experience  of   keeping  a  record   of  that   department  of  the 

Wisconsin  "  court  record  "  in  that  business  seem  obvious.    Claims  filed 

manner  several  years.    The  register  are     frequently    (perhaps    usually) 

BO  kept  wiU  be  a  perfect  index  to  aU  omitted  from  the  ^  court  record  "  in 

the  other  books,  except  the  record  of  Wisconsin,    and   they   seem   to  be 

claims.  proper  matters  for  a  distinct  and  sep- 

*  Prob.  Ck)de,  sees.  7, 8L    The  record  arate  record. 
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made  up  from  the  files,  years  after  the  proceedings  are  had,*  it 
is  far  better  that  no  chances  should  be  taken  that  papers  may 
be  lost  or  abstracted  from  the  files. 

§  112.  Amending  and  correcting  records  —  Minnesota  and 
Michigan, —  The  probate  code  of  Minnesota  provides  that  the 
probate  court  may  at  any  time  correct,  modify  or  amend  its 
records  to  conform  with  the  facts  in  the  same  manner  as  a  dis- 
trict court."  The  statutes  of  Michigan  provide  a  method  for 
restoring  lost  records  or  papers  in  all  courtsof  record  by  filing 
a  duplicate,  when  the  contents  of  the  lost  paper,  record  or 
proceeding  can  be  proved.^^       , 

§  113.  Amending  and  correcting  record  —  Wisconsin. —  In 
"Wisconsin  the  county  court  may  amend,  correct  and  perfect 
its  own  record  of  any  matter  transacted  therein  in  such  man- 
ner as  may  be  necessary  to  make  it  conform  to  the  truth.^  The 
proceeding  is  upon  verified  petition  of  any  person  interested, 
specifying  the  amendment  desired  and  praying  that  the  record 
may  be  amended,  corrected  or  perfected  accordingly.  A  time 
and  place  of  hearing  is  fixed  (at  a  term,  as  in  other  cases)  by 
an  order  of  the  court,  and  notice  given  by  publication  three 
successive  weeks  in  a  newspaper,  the  last  publication  to  be 
not  more  than  ten  days  before  the  hearing."  Upon  proof  of 
the  due  publication  of  the  notice,  at  the  time  of  hearing,  the 
court  proceeds  to  hear  the  proofs  for  and  against  the  proposed 
amendment.  If  the  record  is  found  incorrect,  incomplete  or 
imperfect,  it  is  to  be  amended  in  such  a  manner  as  to  make 
it  conform  to  the  truth.  "  Such  amended,  corrected  and  per- 
fected record  shall  be  as  valid  and  binding  in  all  courts  as 
though  correctly  made  and  entered  at  the  proper  time."  " 

*  Davis  T.  Hudson^  29  Minn.  27;  order  of  the  probate  oourt>  see  EUs- 

iTes  T.  Kimball,  1  Mich.  816.    Lost  worth  v.  Hall,  48  id.  407,  410.  Parties 

records   may  be   proved  by  paroL  not  properly  brought  before  the  court 

Drake  v.  Kinsell,  88  id.  282,  234.  in  Michigan,  when  an  order  or  decree 

10  Prob.  Ck)de^  sec.  816.  is  made  affecting  their  rights,  may 

u  Howell's    Stat,    §§    7689-764a  be  cited  or  notified  to  show  cause 

Thin  statute  only  provides  a  method  why  the  order  or  decree  should  not 

by  which  lost  record  evidence  may  be  stand ;  and  it  may  be  confirmed  as  to 

restored  and  perpetuated  when  prac-  them  on  such  hearing.    See  Landon 

ticable.    It  does  not  exclude  second-  v.  Comet»  62  id.  80,  87,  88L 

ary  evidence  of  the  contents  of  lost  ^^  R  S.,  sec.  4046  (Form  21\ 

records.    Drake  v.  Kinsell,  88  Mich.  ^3  id.,  sec.  4047. 

232.    That  seasonable  amendments  of  ^^  Id.,  sec.  4048. 
the  records  may  be  made  under  the 
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§  114.  Want  of  jurisdiction  not  cured  by  amendment — It 
is  obvioas  that  in  these  proceedings  only  such  errors,  omis- 
sions or  irregalarities  can  be  corrected  as  do  not  go  to  the 
jnrisdiction  of  the  coart.  If  the  court  in  fact  acquired  juris- 
diction and  the  record  omits  something  necessary  to  show  it, 
it  may  be  supplied.  But  if  the  court  in  the  original  proceed- 
ings in  fact  fails  to  acquire  jurisdiction  of  either  subject-matter 
or  persons,  no  subsequent  amendment^  could  supply  it.^ 

lA  Minors  or  incompetent  persons  whether  the  defect  could  be  cured 
should  be  represented  by  guardians  and  the  proceeding  rendered  valid  by 
on  such  proceedings  in  Wisconsin,  amendment; — alluded  to*,  but  not  de- 
It  is  binding  only  on  parties  notified  cided,  in  appeal  of  John  Royston,  68 
and  priviea  Remick  ▼.  Butterfield,  WisL  612,  621,  62S.  Probably  no 
94  N.  H.  70l  Where  proceedings  are  amendment  could  be  allowed  which 
void  because  the  record  does  not  would  avoid  the  effect  of  any  statute 
show  jurisdiction  of  the  mJbjject-Tnat'  of  limitation&  See  Betts  v.  Shotton^ 
ter,  H   would  seem  veiy  doubtful  87  Wi&  667. 
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will 
184    Purpose  of  the  statute  of 

frauds. 


g  185.    Signature  by  another  or  by 
mark. 
180.    English  decisions. 

187.  Need  not  sign  in  presence  of 
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188.  Signing  by  witnesses. 
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141a  Irrevocable  wills  —  Mutual 
wills — Joint  wills. 

142L  Nuncupative  wills  in  Minne* 
sota. 

142a.  Nuncupative  wills  in  Michi- 
gan. 

148.  Nuncupative  wills  in  Wiscon- 
sin. 

144    Soldiers  and  mariners. 

146.  Origin  and  requirements  of 

the  statute. 

148.  Animo  iestandi  essendaL 

147.  Valid  for  a  lapsed  legacy,  eta 
14a    Parol  trusts. 

149.  Void  if  testator  recovers — 

Cannot  devise  land. 


§  115.  Who  may  make  wWU. — Any  person  of  full  age  (and 
in  Wisconsin  any  married  woman  of  the  age  of  eighteen  years 
and  apward),  being  of  sound  mind,  may  dispose  of  his  or  her 
real  and  personal  estate  or  any  part  thereof  by  will* 

1 R  a  Wia,  seca  2277,  2281 ;  Minn.  Proh.  Code^  sea  127.    **  Every  one 

Prob.  Code,  sec.  10 ;  Mich.,  Howell's  should  have  the  same  power  to  dis- 

Stat,  §§  6785,  678&    Females  are  of  pose,  by  will,  after  his  death,  of  what- 

full  age  at  eighteen  in  Minnesota,  ever  he  may  leave  behind  him  in  his 
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§  116.  H(yw  executed. — No  will  made  within  the  state  of 
Wisconsin  or  Michigan  is  eflfectual  to  pass  any  estate,  real  or 
personal,  except  nuncupative  wills  (of  which  hereafter),  unless 
it  is  in  writing,  signed  by  the  testator,  or  some  person  in  his 
presence  and  by  his  express  direction,  and  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  two  or  more  com- 
petent witnesses.^  If  the  will  is  made  without  the  state,  it  is 
sufficient,  in  Wisconsin  and  Minnesota,  if  executed  according 
to  the  laws  of  the  state  or  country  in  which  it  was  executed.' 

§  117.  Must  he  signed  **  at  the  end  thereof  ^^  in  Minnesota. — 
In  Minnesota  the  statute  is  the  same  as  to  the  execution, 
wherever  executed,  with  the  addition  that  the  signature  of 
the  testator  must  be  "  at  the  end  thereof."  *  There  seems  to 
be  no  statutorv  reservation  in  favor  of  wills  executed  in  other 
states  according  to  their  laws  when  offered  for  original  pro- 
bate in  Michigan. 

§  118.  CodicU.—  The  term  "  will "  includes  "  codicils  "  also, 
and  the  same  formality  of  execution  is  required.* 

§  119.  FoUow  the  statute  of  frauds, —  The  statutes  of  Mich- 
igan and  Wisconsin  are  almost  verbatim  from  the  original 
statute  of  frauds  as  to  wills  of  real  estate,'^  except  that  by  that 
statute  "three  or  four  credible  witnesses"  were  required. 
That  of  Minnesota  has  adopted  the  modification  of  the  Eng- 
lish statute  of  wills  of  1837,^  which  requires  a  will  to  be  signed 

sole  right  as  he  had  in  life  to  dispose  ecuted  as  required  by  the  statute.  Gib- 

of  it  by  contract  or  by  gift"    Ryan,  son  v.  Van  Syckle,  47  Mich.  439.  But  it 

GL  J.,  in  Dodge  v.  Williams,  46  Wis.  might  be  sufficient  to  bequeath  per- 

70,  90,  91.    See  Campbell,  C.  J.,  in  sonal  property  if  so  executed  as  to 

Pierce  v.  Pierce,  88  Mich.  413,  420-1 ;  be  valid  by  the  common  law.    The 

Champlin,  J.,  in  Campbell  v.  Camp-  statute  relates  only  to  wills  executed 

bell,  75  id.  53,  62-3,  and  in  Spratt  v.  in  the  state.    Appeal  of  Rue  High,  2 

Spratt^  76  id.  384^  391.    See  MiUer  ▼.  Doug.  614    No  seal  is  necessary,  al- 

Stepper,  32  id.  193.    Fraser  v.  Jen-  though  it  is  usual    Avery  v.  Pixley, 

nison,  42  id.  206.    No  oourtcan  com-  4  Mas&  460;  In  re  Diez,  50  N.  Y.  8a 

pel  a  specific   performance  of  an  *  Prob.  Code,  sec.  19.  But  see  sea  47. 

agreement  to  make  a  will    Bourget  ^  Wis.,  R  S.,  sec.  4971,  subd.  18 ; 

V.  Monroe,  68  id.  568^  665  (Forms  Minn.,  Gen.  Stat  1878»  ch.  IV,  sea  1, 

22,  23)l  subd.  15 ;  Mich.,  Howell^s  Stat,  ch.  1, 

sWi&,Ra,8ea2282;Mich.,How-  §2,  subd.  16. 

ell's  Stat,  §  5789.  629  Car.  2,  ch.  8,  §  5»in  relation  to 

'R.  a  Wis.,  sea  2288 ;  Laws  1879,  ch.  "  lands  and  tenements  "  only,  not  to 

194^  subd.  18  (S.  &  Bb  An.  Stat,  sea  personal  estate. 

2288);  Probate  Code,  sea  47.  Butnotin  ?  1  Via,  ch.  26,  §  9i 
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"  at  the  foot  or  end  thereof."  The  same  is  required  by  the 
statute  of  New  York,  where  a  publication  by  the  testator  is 
also  necessary." 

§  120.  What  must  appear  for  a  valid  tvUl. —  When  a  written 
will  is  propounded,  therefore,  it  must  appear  by  proof  or  pre- 
sumption of  law :  1.  That  the  testator  was  of  full  age  (or  a  mar- 
ried woman,  of  the  age  of  eighteen  years  or  upward,  in  "Wis- 
consin). 2.  That  the  testator  was  of  sound  mind.  3.  That  the 
will  was  signed  by  him,  or  by  some  person  in  his  presence  and 
at  his  express  direction  (in  Minnesota^  at  the  end  thereof). 
4.  That  it  was  attested  and  subscribed,  in  the  presence  of  the 
testator,  by  two  or  more  competent  witnesses. 

§  121.  Age  of  the  testator. — The  age  of  the  testator  is  a 
question  that  has  seldom  been  the  subject  of  litigation,  the 
presumption  of  law  being  apparently  in  that  respect  the  same 
in  relation  to  wills  as  other  instruments,  that  it  is  executed  by 
a  competent  person,  until  the  contrary  is  shown.**  In  the  old 
cases,  where  wills  could  be  made  by  minors  scarcely  out  of 
childhood,  the  question  was  usually  as  to  mental  capacity  or 
undue  influence,  and  they  have  only  a  historical  value  now.^ 

§  122.  Sound  mind. —  Sound  mind,  as  used  in  the  statutes, 
does  not  necessarily  imply  a  strong  mind  or  brilliant  intellect. 
An  idiot  cannot  make  a  will.  Presumably  a  deaf  and  dumb 
person  could  not,  though  the  presumption  might  be  rebutted.^^ 
Bi\t  it  is  doubtful  now  if  any  presumption  of  mental  incapacity 
exists  in  regard  to  deaf  and  dumb  persons."  But  clear  proofs 
ought  to  be  required  that  no  imposition  has  been  practiced  in 
such  cases." 

§  123.  Testamentary  capacity. —  The  question  of  mental  ca- 
pacity to  make  a  will  has  arisen  frequently  in  the  courts,  and 
has  led  to  many  attempts  to  define  what  constitutes  testa- 
mentary capacity  or  "  sound  mind,"  within  the  meaning  of  the 
law.  The  testator  must  have  "  suflBcient  capacity  to  compre- 
hend perfectly  the  condition  of  his  property,  his  relations  to 

»2  R  a  N.  Y.  63,  §  40.  WBeaubien  v.  Cicotte,  supra. 

^But  see  Beaubien  v.  Cicotte,  8  n  Moore  ▼.  Moore,  2  Bradf.  Sur. 

Mich.  9 ;  and  reference  in  Simmons  265. 

v.  Simmons,  id.  818,  819.  "  Weir  ▼.  Fitasgerald,  2  Bradt  Sur. 

•See  1  Wm&  Ex.,  pt  1,  bk.  2,  ch.  1,  42;  1  Jarman,  Wills,  29. 
§1. 
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the  persons  who  were,  should  or  might  have  been  the  objects 
of  his  bounty,  and  the  scope  and  bearing  of  the  provisions  of 
his  will."  He  "must  have  sufficient  active  memory  to  collect 
in  his  mind,  without  prompting,  the  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvious  re- 
lations to  each  other,  and  be  able  to  form'  some  rational  judg- 
ment in  relation  to  them."  "  These  definitions  have  been  ap- 
proved by  the  supreme  court  of  Wisconsin."  Eccentricities 
and  absurd  opinions  on  various  subjects,  which  are  the  results 
of  processes  of  reasoning,  and  which  are  abandoned  when 
argument  or  actual  test  shows  the  fallacy  of  them,  do  not  es- 
tablish insanity  in  a  person  whose  judgment  of  business  mat- 
ters is  sound." 

§  124.  Wills  made  in  lucid  intervals. —  While  an  insane  per- 
son cannot  make  a  valid  will,  yet  the  doctrine  of  "lucid  inter- 
vals," in  which  persons  insane  both  before  and  afterward  may 
execute  valid  wills,  though  questioned  by  modern  scientific 

M  Converse  V.  Converse,  21  Vt  168 ;  quired   to   know  the  precise   legal 

Delafield  v.  Parish,  25  N.  Y.  9.  effect  of  every  provision  contained 

» Holden  v.  Meadows,  81  Wis.  284,  in    his    wilL'»     Christiancy,    J.,    in 

203,  opinion  on  motion  for  rehearing.  Kempsey  v.  McGinois,  21  Mich.  141, 

See  Aikin  v.  Weckerly,  19  Mich.  483.  142.    See,  also,  Beaubien  v.  Cicotte,  12 

w  Chafin*s  Will,  82  Wia  657 ;  Burn-  Mich.  490 ;  McGinnis  v.  Kempsey,  27 

ham  V.  Mitchell  84  id.  117 ;  WiU  of  id.  868 ;   Kraser  v.  Jennison,  42  id. 

Susan  Jenkins,  48  id.  610.    Not  ca-  206 ;  Rice  v.  Rice,  50  id.  448 ;  a  C, 

price,  f retf  ulness  and  a  suspicious,  58  id.  482 ;  Hoban  v.  Piquette,  62  id. 

irritable  tpmper  (Blakely  Will,  48  id.  846.    Intoxication.    Pierce  v.  Pierce, 

294;  Will  of  Cole,  49  id.  179;  Michael  88  id.  412;  Spratt  v.  Spratt,  76  id. 

Lewis*  Will,  61  id.  101) ;  nor  belief  in  384.    The   only  attempt  to  restrict 

spiritualism.  Will  of  Smith,  52  id.  548.  the  rule  to  much  narrower  limits 

**The  rule  settled  by  the  weight  of  au-  is  found  in  Indiana,  where  the  stat- 

thority  undoubtedly  is  that  a  less  de-  ute  provides  that  persons  of  "  un- 

gree  of  mind  is  requisite  to  execute  a  sound   mind "   cannot   make   valid 

will  than  a  coutract ;  *'  and  after  quot-  wills,  and  the  courts  seem  disposed 

ing  the  definition  from  Delafield  v.  to  hold  any  degree  of  derangement 

Parish,  supra,  "yet  it  is  quite  clear,  of  the  mental  faculties,  in  any  respect, 

from  the  great  weight  of  authority,  to  destroy  testamentary  capacity.  See 

that  he  need  not  have  the  same  per-  Eggers  v.  Eggers,  57  lud.  461,  and 

feet  and  complete  understanding  and  Willett  v.  Porter,  42  id.  250.   See  Lee 

appreciation  of  any  of  these  matters  v.  Lee,  4   McCord,    188 ;    Leech  v. 

in  all  their  bearings  as  a  person  in  Leech,   21    Pa.   St    67 ;    Dunham's 

found  and  vigorous  health  of  body  Appeal,  27  Conn.  192;  Robinson  v. 

and  mind  would  have,  nor  is  he  re-  Adams»  62  Ma  891* 
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experts  upon  tlie  subject  of  insanity,  rests  upon  a  foundation 
of  authority  not  to  be  readily  overthrown,  for  the  question 
of  testamentary  capacity  at  a  particular  time  is  a  question  of 
fact,  like  other  questions  of  fact,  to  be  determined  by  the 
evidence  of  the  immediate  circumstances  of  the  transaction, 
examined  from  the  standpoint  of  human  experience,  and  not 
from  that  of  any  theory.  The  case  of  Cartwright  v.  Cart- 
wrigJU^*  is  a  remarkable  instance  in  point. 

§  125.  Presumption  and  burden  of  proof . — In  such  cases, 
however,  the  prior  lunacy  being  shown,  the  burden  of  proof 
is  on  the  party  propounding  the  wiU ;  and  the  proof  of  intel- 
ligent action  must  be  clear  and  satisfactory."  But  it  is  not 
imperative  to  show  a  restoration  to  as  perfect  a  state  of  mind 
as  before  the  lunacy,  especially  if  it  be  a  delirium  produced 
by  sickness,  temporary  in  its  nature,  for  in  that  case  the  law 
does  not  presume  its  continuance  as  in  the  .case  of  fixed  in- 
sanity.^® But  if  permanent  insanity  before  the  testamentary 
act  appears,  there  must  be  shown  a  restoration  of  the  facul- 
ties of  the  mind  sufficient  to  enable  the  party  soundly  to  judge 
of  the  act."  If  the  will  itself,  upon  its  face,  in  consideration 
of  the  circumstance,  appears  to  be  a  "  natural  act  rationally 
done,"  it  will  have  weight  as  evidence  upon  the  question  of 
sanity.** 

§126.  Wliatis  insane  ddusion. —  But  if  the  will  itself  is 
the  oflPspring  of  or  affected  by  an  insane  delusion  in  the  mind 
of  the  testator,  it  cannot  be  sustained.  This  is  a  species  of 
monomania  under  which  the  natural  recipients  of  a  testator's 
bounty  are  cut  off  by  reason  of  some  unnatural  and  unfounded 
aversion  or  suspici6n.  It  is  distinguished  from  eccentricity, 
usually,  by  unconsciousness  of  any  opinions  different  from 

181  PhiUim.  90;  1  WiUiams'  Ex.  WHall  v.  Warren,  0  Vesey,  611; 

23  (6th  Am.  ed.).    See  Will  of  SU-  Jenckes  ▼.  Probate  Court,  2  R  L  255 ; 

verthorn,  68  Wis.  872.  Boyd  v.  Eby,  8  Watts,  66. 

!•  Gombault  v.  The  Pub.  Adm'r,  4  20  Will  of  Silverthom,  supra;  Cart- 

Bradf.  Sur.  226;  Halley  v.  Webster,  wright  v.  Cartwright,  1  PhiUim.  90. 

21  Ma  461 ;  Clark  ▼.  Fisher,  1  Paige,  See  Van  Alst  v.  Hunter,  5  John.  Ch. 

171;    Rush  V.  Megee,  86   Ind.    69;  148 ;  Stewart  v.  Lispenard,  26  Wend. 

Gangwere's  Estate,  14  Pa.  St  417.  818 ;  Weir's  Will,  9  Dana,  441 ;  Howe 

18  Staples   V.  Wellington,   58   Ma  v.  Howe,  99  Mas&  90 ;  Peck  v.  Caiy, 

458 ;  Halley  v.  Webster,  21  Me.  461 ;  27  N.  Y.  9.    See  Chafin  WUl  Case, 

McMasters  v.  Blair,  29  Pa.  St  298 ;  supra;  Gombault   ▼.   PaU    AdrnV, 

Ex  parte  Holy  land,  11  Vesey,  11.  supra. 
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such  as  others  would  entertain  upon  the  same  matter.  It  is 
"the  belief  of  facts  which  no  sane  person  would  believe." ** 
But  a  delusion  compatible  with  the  retention  of  the  general 
faculties  and  powers  of  the  mind  will  not  overthrow  the  will, 
unless  it  was  calculated  to  influence  the  testator  in  making  it." 

§  127.  More  than  a  mere  notion, —  And  the  delusion  must 
be  more  than  a  mere  notion,  to  invalidate  a  will.  It  must  be 
an  insane  notion.* 

§128.  Old  age. —  Extreme  old  age  in  the  testator  should 
excite  the  diligence  of  the  court  to  inquire  more  closely  into 
his  mental  capacity.  Imbecility,  or  senile  dementia,  which 
often  accompanies  extreme  age,  will  avoid  a  will,  and  it  is 
often  a  diflBcult  question  to  determine  whether  the  memory 
and  mental  faculties  are  retained  sufficiently  to  constitute 
testamentary  capacity.^  It  often  happens  that  aged  and  infirm 
persons,  who  seem  to  have  lost  nearly  all  memory  on  different 
subjects,  when  their  attention  is  once  fixed  upon  their  own  prop- 
erty, business  or  family,  understand  them  well ;  ^  and  though 
the  person  be  very  old,  if  the  provisions  of  the  will  are  rea- 
sonable and  conformable  to  previously  declared  intentions,  no 
undue  influence  appearing,  age  is  not  a  cause  for  rejecting  it.* 
The  will,  in  such  a  case,  ought  to  be  regarded  with  great  ten- 
derness.^^ The  fact  that  one  is  under  guardianship  does  not 
prove  want  of  testamentary  capacity.*^* 

§  129.  When  wiU  not  valid. —  But  when  it  appears  that 
from  age,  sickness,  insanity,  extreme  drunkenness  at  the  time 
of  execution,  or  any  other  cause,  the  mental  condition  of  the 

^  Taylor,  Hed  Jar.  626 ;  BaUantine  2  Bradf.  Sur.  449,  similar  to  the  Cha- 

V.  Proudf oot,  62  Wia  216.    See  Dow  fin  WiU  Case,  supra, 

V.  Clark,  1  Add.  279;  8  Add.  79;  5  «SeeEx  parte  Cranmer,  12  Yesej, 

RusseU,  Cb.  Cases,  168 ;  White  ▼.  Wil-  452 ;  Sherwood  v.  Sanderson,  19  Ve- 

flon,  18  Vea  89;  Converse  v.  Con-  sey,  288;  Van  Alstv.  Hunter,  6  John.^ 

Terse,  supra;  Seaman's  Fr.  Soc.  y.  Ch.  148;  Crolius'T.  Stark,  64  Barb. 

Hopper,  88  N.  Y.  619;  Concord  v.  112;  Dumond  v.  Kiff,7Lansing,465; 

Rumney,  45  N.  H.  427.  1  Jarman,  Wills,  29. 

s  Dunham's  Appeal,  27  Conn.  192 ;  »  Taylor,  Med.  Jur.,  §  886. 

Chafin  Will  Case,  supra;  State  v.  28  Maverick  v.  Reynolds,  2  Bradf. 

Jones,  50  N.  H.  896 ;  Van  Alst  ▼.  Hun-  Sur.  860 ;  Bleecker  ▼.  Lynch,  1  Bradf. 

ter,  5  John.  Ch.  148, 159.  Sur.  45a 

ttdapp  V.  Fullerton,  84  N.  Y.  190;  27  Van  Alst  v.  Hunter,  supra,  pt  59. 

Boordman  ▼.  Woodman,  47  N.  H.  27a  Rice  v.  Rice,  50  Mich.  448 ;  a  C, 

ISa    See,  also,  Thompson  T.Quimbyp  58id.  482;  Will  of  Slinger,72Wis.22. 
5 
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testator  is  not  within  the  rule  cited  and  approved  in  Holden 
V.  MeadowSj  or  if  it  appears  that  the  testamentary  disposition 
was  the  result  of  an  insane  delusion,  it  should  be  rejected. 

§  130.  Undue  influence — Fraud. —  And  as  persons  of  en- 
feebled mind  and  body,  whether  from  age  or  disease,  are  more 
susceptible  than  others  to  the  influence  of  those  who  surround 
them,  it  sometimes  occurs  that  a  person  of  suflScient  memory 
and  understanding,  through  the  solicitation  and  importunity 
of  another,  makes  what  is  in  form  his  will,  but  in  fact  not  his, 
but  the  will  of  such  other  person,  as  to  the  disposition  of  the 
testator's  property.  A  will  so  made  cannot  stand.  But  mere 
counsel  or  advice  or  argument,  which  may  cause  a  testator  to 
change  his  intention,  is  not  such  undnie  influence.  To  avoid 
the  will  it  must  be  such  an  influence  exercised  mala  fide  as  to 
produce  illusion  or  confusion  in  the  mind  of  the  testator  as  to 
the  true  relations  between  himself  and  those  who  might  be 
supposed  to  be  the  objects  of  his  bounty,  or  through  fear,  the 
desire  for  peace  or  some  restraint,  to  overcome  his  free 
agency.^  A  will  procured  by  force  or  fraud  of  any  kind,  so 
that  it  is  not  actually  the  will  of  the  testator,  is  void. 

§  131.  Wills  of  personal  estate  in  England. — In  relation  to 
the  signing  of  a  will  by  the  testator,  it  is  to  be  observed  that 
the  English  ecclesiastical  cases  as  to  wills  executed  before  Jan- 
uary 1, 1838  (when  the  present  statute  of  wills  took  effect), 
which  hold  that  the  name  of  the  testator  in  the  body  of  the 
instrument  written  or  adopted  by  him,  or  even  the  intention 
to  execute  a  will,  drafted,  or  to  have  it  take  effect  as  a  will, 
if  proved,  would  entitle  it  to  probate,  related  only  to  wills 
of  personal  estate  which  were  not  included  in  the  provisions 
of  the  statute  of  frauds  relating  to  written  wills. 

MJackman's  Will,    26  Wis.    104;  79;  Oark  v.  Fisher,  1  Paige^  171; 

Will  of  Carroll,  5(T  id.  437 ;  WiU  of  Rabb  v.  Graham,  43  Ind.  1 ;  Glapp  v. 

Famsworth,   62   id.    474;    Will    of  Fullerton,  «tpro;  1  Williams' Ex.,  pt 

Slinger,  72  id.  22.    See,  also,  Arm-  1,  bk.  2,  ch.  1,  §  2;  Roe  v.  Taylor,  45 

stroDg  T.  Armstrong,   63   id.    162;  111.  485 ;  Dickie  v.  Carter,  42  id.  876 ; 

MitcheU  t.  Mitchell,  43   Minn.  73;  Shailer  v.  Bumstead,  99  Mas&  121; 

Latham   v.    Udell,   88    Mich.    238;  Turley  t.  Johnson,  1  Bush  (Ky.),  116; 

Pierce  v.  Pierce,  id.  412 ;  Potter's  Ap-  McKinley  v.  Lamb,   56   Barb.  284 

peal,  53  id.  106 ;  Schofield  v.  Walker,  See  Goerke's  WiU  (Wis.,  Nov.    17, 

58  id.  96;  Maynard  v.  Vinton.  59  id.  1891),  50  N.  W.  Rep.  845. 
139.   See  Baldwin  v.  Parker,  99  Mass. 
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§  132.  Signature  to  wiU, —  But  in  this  country  (and  now  in 
England),  where  the  same  formalities  are  now  required  as  to 
all  wills,  there  must  be  an  actual  signature  by  the  testator, 
by  his  own  act  or  by  the  act  of  another  which  he  makes  his 
own  by  expressly  directing  it.  In  Minnesota  it  must  be  "  at 
the  end  thereof."  In  Wisconsin  and  Michigan  it  must  be 
something  more  than  the  name  of  the  testator  at  the  begin- 
ning. Perhaps  if  it  was  a  holograph  commencing  in  the  usual 
form :  "  I,  A.  B.,  do  make,"  etc.,  that  might  be  held  a  good 
signature,  if  otherwise  duly  executed  and  attested.  The  ques- 
tion is  not  likely  to  arise.* 

§  133.  Signing  ''at  the  end^^  of  the  wiU. —  But  under  stat- 
utes which  require  the  signing  to  be  at  the  end  of  the  will,  it 
must  be  so  signed.  Under  the  English  statute  (1  Yic,  ch.  26), 
the  conrts  held  that  a  signing  considerably  below  the  end, 
leaving  a  blank  space  between  the  end  and  the  signature,  was 
fatal  to  the  will,  and  this  led  to  another  act,*®  explanatory  that 
the  signature  should  be  valid  if  "  so  placed  at,  or  after,  or  fol- 
lowing, or  under,  or  beside,  or  opposite  to  the  end  of  the  will, 
that  it  should  be  apparent  on  the  face  of  the  will  that  the  tes- 
tator intended  to  give  such  effect  by  such  his  signature,  to  the 
writing  signed  as  his  will."  In  New  York,  under  a  statute 
requiring  the  subscription  to  be  "  at  the  end  "  of  the  will,  a 
signature  in  the  body  of  the  writing,  or  by  mistake  on  a  blank 
page  in  the  middle,  is  not  sufficient.'^  A  moderate  blank  space 
is  not  fatal.**  When,  after  signing,  was  underwritten  the  ap- 
pointment of  executors,  and  signed  by  witnesses,  then  further 
direction  to  the  executors  signed  by  the  testator  only,  it  was 
held  not  sufficiently  executed.^  It  would  seem  that  all  such 
additions  to  the  requirements  of  the  statute  of  frauds  tend 

>»See  Cole  v.  Trecothick,  9  Yes.  sea  228^    Signing  by  making  his 

249 ;   Sarah  Miles'  Will,  4  Dana,  1 ;  mark  sufficient  McGinnis  ▼•  Kemj)- 

Jackson  ▼.  Van  Dusen,  5  John.  144 ;  sey,  27  Mich.  862,  875. 
Remsen  v.  Brinckerhoflf,  26  Wend.       »15  Vic,  ch.  24. 
825;  8  Paige,  488;  Hogan  v.  Gros-       "  Heady's  WiU,  15  AbU  Pr.  (N.  a) 

Tenor,  10  Met  54;  HaU  v.  Hall,  17  211;  Sisters  of  Charity  v.  Kelley,  67 

Pick,  373;  Ginder  v.  Famum,  10  Pa.  N.  Y.  409. 

St  100 ;  Heyer  v.  Burger,  1  Hoff.  Ch.        ^  Matter  of  GUman,  88  Barb.  864 
1 ;  Denton  t.  Franklin,  9  R  Mon.  28 ;       >*  McGuire  ▼•  Kerr,  2  Bradt  Sur. 

Adams  V.  Field,  21  Vt  256.  See  notes  244 
to  R.  &  Wis.,  1  a  &  Bb  An.  Stat, 
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to  involve  the  question  of  t^e  validity  of  wills  in  technicali- 
ties, and  to  defeat,  rather  than  promote,  the  intentions  of  tes- 
tators. 

§  134.  Purpose  of  the  statute  offratids. —  The  design  of  that 
statute  was  to  guard  against  fraudulent  imposition  of  pre- 
tended testamentary  writings  or  nuncupations  (which  were 
often,  and  sometimes  successfully,  attempted  before  the  stat- 
ute), and  not  to  require  such  formalities  as  would  often  defeat 
the  intentions  of  honest  testators,  who  could  hot  always  pro- 
cure professional  skill  to  aid  in  executing  a  jiviU  in  extremity. 
It  has  served  the  purpose  well,  and  the  utility  of  attempts  to 
improve  it  is  not  yet  apparent.** 

§  135.  Signature  by  another  or  Jyy  marh —  It  is  a  suflBcient 
signing  if  the  name  of  the  testator  is  written  thereto  by  an- 
other person  in  his  presence  and  by  his  express  direction,  or  if 
he  affixes  his  mark  thereto.*^  It  is  said  that  the  person  whose 
hand  makes  the  signature  must  be  an  attesting  witness,*"  but 
the  authority  for  this  is  not  in  the  words  of  the  statute,  and 
does  not  seem  to  follow  by  any  necessary  implication.  In 
Missouri  the  person  who  writes  the  testator's  name  at  his 
request  must  attest  the  will  and  state  the  fact  in  the  attesta- 
tion under  the  statute." 

§  136.  English  decisions. —  In  England  it  has  been  held  good 
if  the  person  requested  signed  his  own  name  "  on  behalf  of  *' 
the  testator,  and  it  is  so  attested  by  the  witnesses.** 

§  137.  Need  not  sign  in  presence  of  toitnesses. —  The  statute 
does  not  require  the  signing  by  the  testator  to  be  in  the  pres- 
ence of  the  witnesses.  If  he  acknowledges  the  signature  or 
instrument  to  be  his,  and  requests  them  to  attest  it,  it  is  held 

>*See  further,  as  to  signature  in  knowledge  of  and  assent  to  the  sign- 
New  York,  Tonnele  ▼.  HaU,  4  N.  Y.  ing  by  another  is  not  sufficient  It 
140;  Thompson  t.  Quimby,  2  Brad,  must  be  by  the  testator's  express  di- 
Sur.  449;  Morris  v.  Kniffin,  87  Barb,  rection.  Waite  v.  Frisbie^  45  Minn. 
836;  Jackson  v.  Jackson,  89  N.  Y.  861. 

153;  Matter  of  Diez,  50  N.  Y.  88;  »Redfield,L.  &Pr.  Sur.<:k)urtB,7«. 

a  Cm  56  Barb.  591.  See,  also,  in  England,  Goods  ofBailey, 

»  WiU  of  Allen,  25  Minn.  89 ;  Waite  1  Curt  914 ;  Smith  t.  Harris,  1  Bob- 

▼.  Frisbe,  45  id.  861 ;    McGinnis  t.  ert  262w 

Kempeey,  27  Mich.  862,  875 ;  Will  of  ^  McGee  t.  Porter,  14  Ma  61t 

Susan  Jenkins,  48  Wis.  610;  In  re  s^  Goods  of  Clark,  2  Curt  829;  In 

Bryce,   2   Curteis,   825.    But   mere  re  Blair,  6  Notes  of  Casee^  62a 
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sufficient.'®  Acknowledgment  is  made  so  by  the  statute  in 
New  York. 

§  138.  Signing  Jyy  witnesses. — But  the  witnesses  must  sign 
in  the  presence  of  the  testator,  where  he  does  or  can  see  them, 
and  when  he  is  in  a  state  of  consciousness.** 

§  139.  Attestation  iy  witnesses. —  And  the  witnesses  must 
attest  the  will  also  in  his  presence.  It  is  said  that  ^^attestation 
is  the  act  of  the  senses ;  suhscription  is  the  act  of  the  hand ; 
•  •  .  and  to  attest  a  will  is  to  know  that  it  was  published 
as  such,  and  to  certify  the  facts  required  to  constitute  an 
actual  and  legal  publication."  "  This  language  was  quoted  in 
one  Wisconsin  case,  with  an  intimation,  without  deciding  the 
point,  that  there  must  be  some  word  or  act  of  the  testator,  in 
the  presence  of  the  witnesses,  showing  that  the  instrument 
was  intended  to  be  his  will,  or  there  could  be  no  valid  attesta- 
tion.« 

§140.  Attestation — Continued. —  The  construction  which 
has  been  put  upon  the  same  statute  in  Massachusetts,  and  the 
fifth  section  of  the  statute  of  frauds  in  England,  seems  to  be 
that  the  attestation  by  the  witnesses  is  that  the  execution  of 
the  instrument  which  they  sign  as  witnesses  is  the  intelligent 
act  of  the  testator^  but  that  it  is  not  essential  to  a  valid  attesta- 
tion that  they  should  know  the  contents,  or  even  the  nature 

»Tildeii  V.  Tilden,  18  Gray,  110;  v.  Vinton,  59  id.  189 ;  Spratt  v.  Spratt^ 

Hall  T.  Hall,  17  Pick.  878 ;  White  v.  76  id.  884.    But  see  as  to  when  suf- 

British  Museum,  6  Bing.  810 ;  Baskin  ficient   though   signed   in    another 

y.  Baskin.  86  N.  Y.  416.  To  witnesses  room,   hut  within   the   knowledge^ 

separately.   Hogan  v.  Qroevenor,  10  hearing  and  understanding  of  the 

Met  54.  testatrix,  and  signatures  shown  to  her 

40  Downie's  WiU,  42  Wia  66 ;  Will  by    witnesses   as   their    signatures, 

of  John  Meurer,  44  id.  892 ;  WiU  of  Ck)ok  v.  Winchester,  81  Mich.  58t 

AUen,  25  Minn.  89.  Presumption  from  See  Riggs  ▼.  Biggs,  185  Masa  28a 

attestation  cla^e,  stating  that  wit-  *^  Swift  v.  Wiley,  1  R  Mon.  114. 

nesses  signed  in  presence  of  testator.  ^^  Downie*8  Will,  42  Wis.  76,  77. 

WiU  of  O'Hagan,  73  Wi&  7a    If  he  See  Roberts  v.  Welch,  46  VL  164. 

does  not  in  fact  see  them,  he  must  be  This  doctrine,  which  would  require 

ao  situated  that  by  some  slight  move-  substantially  a  publication   by  the 

ment  which  he  is  physically  capable  testator  as  required  by  the  statutes 

of  making  he  may  see  them  if  not  of  New  York,  was  given  in  the  charge 

blind,  and  he  must  have  knowledge  to  the  jury  in  McGinnis  v.  Kempsey, 

and  be   mentally  observant  of  the  butwas  not  approved  by  the  supreme 

specific   act  in   progress.    Aikin  v.  court    27  Mich.  875,  876. 
Weckerly,  19  MicK  482, 505 ;  Maynard 
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of  the  instrument  itself,  or  that  it  is  a  will  —  that  they  attest 
the  act  of  execution  only  and  not  the  character  of  the  instru- 
ment.*' The  attestation  is,  in  effect,  that  he  knew  what  the 
instrument  was  —  that  the  execution  was  an  intelligent  act  on 
his  part.  If  it  appears  that  the  testator  did  not  know  the 
contents  of  the  will  it  is  void,  and  if  he  does  not  make  it 
known  to  the  witnesses  that  it  is  his  will,  it  should  appear  by 
some  evidence  or  presumption  from  circumstances  that  ho 
knew  the  contents.*^  The  cases  seem  to  treat  the  act  of  sign- 
ing and  attestation  by  witnesses  as  sufficient  evidence  of 
knowledge  of  the  contents.  But  a  formal  publication  by  the 
testator  in  the  presence  of  the  witnesses  is  usual  and  a  safe 
practice. 

§  141.  Who  are  competent  witnesses. —  Competent  witnesses 
are  those  who  at  the  time  would  be  competent  witnesses  for 
the  testator  under  the  law  of  the  state.  A  legatee  or  dev- 
isee is  competent,  but  loses  his  legacy  or  devise  by  becoming 
a  witness,  unless  there  are  two  other  competent  witnesses. 
But  a  charge  on  lands  for  the  payment  of  debts  does  not  render 
a  creditor  incompetent.*^  Husband  and  wife  are  not  competent 
for  each  other  **  unless  made  so  by  statute  in  other  matters. 

^>See  Osbom  ▼.  Cook,  11  CusK  not  know  that  the  instrument  is  a 

582 ;  Dewey  v.  Dewey,  1  Met  849 ;  will,  Alien  v.  GrifBn,  60  Wia  539. 

Hogan  V.  Grosvenor,  10  id.  54 ;  Ela  v.  Will  in  a  language  testator  does  not 

Eklwards,  16  Gray,   91 ;    White  v.  understand,  valid,  if  it  appears  that 

Trustees  of  British  Museum,  6  Bing.  he  understood  its  provisionsL    In  re 

810 ;   Wright  v.  Wright.  7  id.  457 ;  Walter.  64  id.  487. 

Moodie  v.  Beid,  7  Taunt  861 ;  Trim-  **  Swett  v.  Boaidman,  1  Mass.  25a 

mer  v.  Jackson  (K  K),  4  Bums'  Ecc.  But  see  comments  on  it  in  Osbom 

Law,  9th  ed.,  102.    Li  Trimmer  ▼.  ▼.  Cook,  miprcL    See  Wait  t.  Frisbie^ 

Jackson  the  witnesses  were  deceived  supra;  S.  G.,  51  N.  W.  Bep,  217  (Feb. 

by  the  testator  and  led  to  believe  it  15, 1892). 

was  a  deed.    See,  also,  Cilley  v.  Oil-  ^  Wis., R. a, sec. 2284 ;  Minn.,Proh. 

ley,  Rice,  J.,  84  Me.  162, 164;  Beane  Code,  sea  21;  Mich.,  Howeirs  Stat, 

v.  Yerby,  12  Grattan  (Va.),  289 ;  Ver-  §  5791.    See  Appeal  of  Rue  High,  2 

dier  v.  Verdier,  8  Rich.  (S.  C.)  185 ;  Doug.  (Mich.)  529 ;  Lawyer  v.  Smith, 

Watson  V.  Pipes,  82  Miss.  451 ;  Graves.  8  Mich.  411  (the  main  question  was 

J.,  in  McGinnis  v.  Kempsey.  27  Mich,  whether  the  will  had  been  revoked). 

875,  876.    Subscribing  witnesses  pre-  Trustees  named  in  a  will  as  subscrib- 

sumed  to  have  had  knowledge  of  ing  witnessea    Fraser  v.  Jennison, 

what  they  were  doiug.    Abbott  v.  42  id.  206. 

Abbott.  41  id.  540;  Waite  v.  Frisbie,  ^  Sullivan  v.  Sullivan,  106  Mass. 

45  Minn.  861.  See  Will  of  Penuiman,  474;  Pease  v.  Allis,  110  id.  157. 
20  id.  245  (220).    That  witnesses  need 
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§  141<z.  Irrevocable  tOiUs  —  Mutual  mils  —  Joint  tvills. — 
The  peculiarity  of  a  will  which  distingaishes  it  from  all  other 
written  instruments  affecting  property  is  that  it  is  ambulatory; 
that  is,  that  it  is  revocable  by  the  testator ;  that  he  may  change 
or  modify  it  or  substitute  a  different  will,  or  revoke  it  and  die 
intestate ;  that  it  is  absolutely  and  entirely  under  his  control 
to  the  last  sane  moment  of  his  life.  Therefore  an  instrument 
in  form  a  will,  but  executed  upon  a  valuable  consideration  or 
a  devise  or  legacy  contracted  for  and  paid  for^  will  be  en- 
forced by  a  court  of  equity, —  not  by  making  a  will  or  devise 
or  legacy  for  him,  but  by  disposing  of  his  property  so  far  as 
necessary  in  performance  of  his  contract.  The  contract  is  en- 
forced like  any  other  after  his  death,  whatever  other  disposi- 
tion he  may  make  of  his  property  by  will.*  Though  "  a  man 
cannot  by  contract  render  his  will  irrevocable  during  his  life, 
for  it  is  of  the  essence  of  a  will  to  be  revocable  untU  death,"  ^ 
yet  he  may  so  bind  his  estate  after  his  death  by  contract  that 
courts  will  find  a  method  of  compelling  performance  or  com- 
pensation.^'  This  kind  of  contract  is  sometunes  made  by  mut- 
ual wills,  by  which  each  wills  all  his  estate  to  the  other.  If 
one  revokes  before  the  death  of  either,  if  made  pursuant  to 
an  oral  agreement  to  devise  lands,  the  contract  is  void  under 
the  statute  of  frauds,  and  cannot  be  enforced.^  But  if  exe- 
cuted on  one  part  by  the  death  of  one  and  the  acceptance  of 
his  estate  by  the  other  under  his  will,  it  is  taken  out  of  the 
statute,  and  will  be  enforced  at  least  when  the  mutual  devises 
over  are  for  the  benefit  of  the  children  of  the  parties,  being 
their  father  and  mother;®  and  whoever  may  be  beneficiaries 
in  a  joint  will  by  which  each  seeks  to  dispose  only  of  his  own 
estate,  it  is  (being  unrevoked)  the  valid  will  of  each.'  If  each 
is  made  sole  legatee  or  devisee  of  the  other,  it  is  in  effect  the 
will  of  the  one  who  dies  first.'  Sut  it  has  been  held  that  a 
joint  will,  by  which  each  purports  to  give  the  whole  estate  of 

•Schouler,  Wills,  §§46^-454  eCarmichael    v.    Garmichael,    73 

^  Christiancy,  J.,  in  Mandlebaom  y.  Mich.  76,  and  cases  cited.    See  Allen's 

McDonnell,  29  Mich.  78,  91.  Will,  Sup.  Ct  Wis.,  May  24^  1892. 

e  See  De  Moss  ▼.  Robinson,  46  Mich.  'Day,  Ex  parte,  1  Brad.  Sur.  476 ; 

62 ;  Leonardson  ▼.  Hnlin,  64  id.  1 ;  Matter  of  Diez,  50  N.  Y.  88 ;  Schu- 

Bird  V.  Popei,  78  id.  488 ;  Jilson  v.  maker  v.  Schmidt,  44  Ala.  454 

Gilbert,  26  Wis.  637 ;  Taylor  v.  Mitch-  «  Lewis  v.  Scofield,  26  Conn.  462 ; 

elL  87  Pa.  St  5ia  Betts  v.  Harper,  89  Ohio  St  689. 

^  Gould  V.  Mansfield,  103  Mass.  40a 
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both,  implies  an  agreement  inconsistent  with  its  revooability, 
and  is  not  valid  as  the  will  of  either.^  But  a  joint  will  in  ex- 
ecution of  power  to  dispose  of  property  by  will  which  is  joint, 
but  not  several,  is  valid,  and  cannot  be  revoked  by  either.* 

§  142.  Nuncupative  wUla  in  Minnesota. —  Nuncupative  wills 
are  abolished  in  Minnesota,  except  those  made  by  ^' a  soldier 
in  actual  tnilitary  service,  or  by  a  mariner  while  at  sea."  *•*  The 
same  is  true  of  England,  Massachusetts,  New  York  and  many 
other  states. 

§  143a.  Nuncupative  wills  in  Michigan. —  The  statute  of 
Michigan  limits  the  amount  which  may  be  bequeathed  by  a 
nuncupative  will  to  three  hundred  dollars,  and  requires  proof 
by  two  competent  witnesses  in  all  cases,  without  any  excep- 
tion in  favor  of  a  nuncupative  disposition  of  any  small  sum  or 
amount,  but  the  statute  does  not  prevent  ^^  any  soldier,  being 
in  actual  military  service,  nor  any  mariner,  being  on  ship- 
board, from  disposing  of  his  wages  and  other  personal  estate 
by  nuncupative  will,  as  he  might  heretofore  have  done."  • 

§  143.  Nuncupative  wiUs  in  Wisconsin. — In  the  statute  of 
Wisconsin  is  retained  the  provision  of  the  nineteenth  section 
of  the  statute  of  frauds,"  which  recites  the  purpose  for  which 
it  was  enacted,  "  for  the  prevention  of  fraudulent  practices  in 
setting  up  nuncupative  wills,  which  have  been  the  occasion  of 
much  perjury."  Under  this  statute,**  no  nuncupative  will  be- 
queathing estate  above  the  value  of  one  hundred  and  fifty 
dollars  (thirty  pounds,  under  the  statute  of  frauds)  is  good, 
"  unless  proved  by  the  oath  of  three  witnesses  at  least  who 
were  present  at  the  making  thereof,  nor  unless  it  be  proved 
that  the  testator,  at  the  time  of  pronouncing  the  same,  did 
bid  the  persons  present,  or  some  of  them,  to  bear  witness  that 
such  was  his  will,  or  to  that  effect ;  nor  unless  such  nuncupa- 
tive will  was  made  at  the  time  of  the  last  sickness  of  the  de- 

^  V^alker  v.  Walker,  14  Ohio  St  nuncupation   as  at  common    law, 

157, 17d-176 ;  Clayton  ▼.  Liverman,  8  which  would  be  the  same  as  under 

Dev.  &  Bat  L.  (N.  Q)  658 ;  Hurly  ▼.  the  statute  of  Wisconsin.    That  stat- 

Clark,  85  Ark.  17.  ute,  however,  like  the  original  statute 

1  Breathitt  v.  Whittaker's  Ex.,  8  B.  of  frauds,  requires  three  competent 

Monroe,  530,  584  wituessea    See  the  following  section 

<6*  Probate  Code,  sea  20.  and  notes. 

•  Howell's  Stat,  §  6790.    The  stat-  «?  29  Car.  3,  ch.  a 

ute  leaves  the  formalities  of  a  valid  <&  R.  &  Wi&,  sea  2Sm. 
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ceased,  and  in  the  house  of  his  op  her  habitation  or  dwelling, 
or  where  he  or  she  had  been  resident  for  the  space  of  ten  days 
or  more  next  before  the  making  of  such  will,  except  when 
snch  person  was  unexpectedly  taken  sick,  being  from  home, 
and  died  before  he  or  she  returned  to  the  place  of  his  or  her 
habitation."  The  statute  also  ^  retains  the  provisions  of  the 
statute  of  frauds  (§  20)  that  after  six  months  no  proof  shall  be 
received  unless  the  testamentary  words,  or  the  substance  of 
them,  was  reduced  to  writing  within  six  days ;  (§  21)  that  no 
probate  or  letters  testamentary  shall  be  granted  until  the  ex- 
piration of  fourteen  days  at  least  after  the  decease  of  the  tes- 
tator ;  nor  until  notice  is  given  to  the  widow  and  other  per- 
sons principally  interested,  if  resident  within  the  state.  The 
reservation  (§  23)  in  favor  of  "  any  soldier  in  actual  military 
service,  or  any  mariner  or  seaman  being  at  sea,"  which  is  sub- 
stantially the  same  as  the  Minnesota  statute,  is  changed  to 
any  "  soldier  being  in  actual  service,"  or  "  mariner  being  on 
shiphoardy^^  as  in  Michigan.  It  is  not  improbable  that  the  last 
change  was  made  to  adapt  the  provision  to  sailors  on  the  in- 
land lakes. 

§  144.  Soldiers  and  mariners. —  Under  the  statute  in  Eng- 
land, and  some  of  the  United  States,  it  has  been  held  that  a 
soldier  in  barracks  was  not  in  **  actual  military  service  "  within 
the  meaning  of  the  act,^  or  in  camp,^  nor  while  at  home  on 
furlough."  One  taken  ill  on  a  march  and  dying  in  hospital  is.** 
"  Soldier "  includes  officers  of  all  grades.**  The  nuncupative 
will  of  a  mariner  must  be  made  at  sea."  But  it  is  good  if  the 
ship  is  lying  in  a  harbor  or  bay ; "  but  not  on  the  Mississippi 
river.*' 

§  145.  Origin  and  requirements  of  the  statute. — Nuncupa- 
tive wills  were  very  frequent  before  the  statute  of  frauds,  and 
led  to  perjuries  and  attempts  to  set  up  fictitious  wills.  It  is 
said  the  provisions  on  this  subject  were  inserted  in  that  stat- 

•Id.,  sec.  22»a  » Warren  v.  Harding,  3  R  I.  18a 

3<>Drummond  v.  Parifih,  8  Cartels,  ^Ex  pa^-te  Thompson,  4  Brad.  Sur. 

622 ;  White  v.  Ripton,  id.  8ia  154 ;  Hubbard  v.  Hubbard,  4  Selden 

"  Van  Deuser  v.  Gordon,  89  Vt  IIL  (N.  Y.)i  196. 

"Wfllof  Smith.6Phfla(Pa)ia4.  WG win's  Will,  1  Tucker,  Sur.  44. 

•*GonldT.  Safford,  89  Vt  49a  See^   on   this   subject,  Leathers   y. 

M  Goods  of  Donaldson,  2  Curteis,  Greenacre,  68  Ma  COl. 
886;  Goods  of  Hayes,  id.  88a 
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nte  because  of  such  an  attempt  but  a  short  time  previous  to  its 
enactment."  Under  the  statute  of  Wisconsin  the  requirements 
for  a  valid  nuncupation  are  the  same  as  under  that  statute. 
It  must  be  made  in  the  testator's  last  sickness,  in  extremisj  in  the 
prospect  of  death."  As  to  this  statute,  and  the  reason  there- 
for, the  authorities  are  numerous,  and  nearly  all  tend  in  one 
direction :  to  great  strictness  in  construction  of  its  provisions, 
and  to  requiring  most  satisfactory  evidence  to  establish  a  valid 
will." 

§  146.  Animo  testandi  essential. —  In  some  states  it  has  been 
held  that  instruction  for  drawing  a  will,  not  completed  for 
want  of  time  before  the  death  of  the  testator,  was  valid  as  a 
nuncupative  will.^  But  in  such  a  case  the  animo  testandi 
which  is  essential  seems  to  be  wanting.  There  seems  to  be  a 
distinction  sufficiently  apparent  between  words  spoken  as  a 
wiUy  and  instructions  for  drawing  a  will  to  be  read  and  con- 
sidered, subject  to  revision.  There  is  a  marked  difference  be- 
tween saying,  "  I  make  my  will,"  and  "  I  desire  to  have  my 
will  made."  The  words  must  be  in  the  present  tense,  with 
the  intention  that  the  words  spoken  shall  stand  as  a  will,  and 
with  publication  to  the  witnesses  that  they  are  the  will,  and 
not  by  way  of  instructions  for  a  draft  of  a  written  will,  which, 
upon  hearing  it  read,  may  be  revised  and  corrected.  There 
must  be  the  rogatio  testium.^ 

§  147.  Valid  for  lapsed  legacy,  etc. —  Though  a  written  will 
cannot  be  revoked  by  a  nuncupative  codicil,"  it  seems  that  it 

M  Coles  V.  Mordaunt^  4  Vesey,  196,  *i  See  Phoebe  ▼.  BoggeiB,  1  Grattan 

note.    See  statement  of  the  origin  of  (Va.),  129 ;  Off att  v.  Offatt^  8  B.  Hon. 

that  statute  by  Cassoday,  J.,  in  WiU  162. 

of  Ladd,  60  Wis.  187, 189.  «>See  Docknm  v.  Robinson,  6  Foe- 

69  See  Prince  v.  Hazleton,  20  John,  ter  (N.  H.),  872 ;  Hubbard  v.  Hubbai^ 

602 ;  Sykes  v.  Sykes,  2  Stewart  (Ala.),  4  Selden  (N.  Y.),  196 ;  Taylor's  Appeal, 

861 ;  20  Am.  Decisions,  pp.  40^14 ;  47  Pa.  St  81 ;  Amett  v.  Amett»  27 

Yamairs  Will,  4  Rawle,  46 ;  Werk-  HL  247 ;  Dawson's  Appeal,  28  Wiai 

heiser  v.  Werkheiser,  6  Watts  &  Q,  69;  Owens'  Appeal,  87  id.  68;  Bran- 

184;  O'Neill  ▼.  Smith,  88  Md.  669;  son  v.  Burnett,  2  Pinney  (Wia),  186; 

Kelley  v.  Kelley,  9  B.  Mon.  (Ky.)  668 ;  Burnett  v.  Jackson,  2  Phillim.  190 ; 

Hubbard  v.  Hubbard,  12  Barb.  14a  Gtould  v.  Safford,  89  Yt  498. 

60  See  2  BL  Com.  601,  and  Chitty's  «*  Brook  ▼.  Chappel],  84  Wis.  406; 

note;  Branson  v.  Buraett,  2  Pinney,  McCune  ▼.  House,  8  Ohio,  144 
185;  Dawson's  Appeal,  23  Wia  69; 
Owens'  Appeal,  87  Wis.  6a 
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may  be  valid  for  a  lapsed  legacy  contained  in  a  former  writ- 
ten will,  not  as  a  codicil,  bat  as  an  independent  will,  for  that 
which  is  not  disposed  of  by  the  written  will,  the  legatee 
named  therein  having  died  before  the  testator ;  ^  also,  that  a 
nnncnpative  will  might  be  made  for  what  was  inserted  in  a 
written  will  by  force  of  fraud ;  also,  that  if  one  gives  part  of 
his  estate  by  a  written  will,  he  may  dispose  of  the  other  part 
by  nnncnpative  will.* 

§  148.  Parol  trusts. —  A  disposition  of  property  not  valid 
as  a  nnncnpative  will  may  also,  nnder  some  circumstances,  be 
supported  and  enforced  as  a  trust  in  equity,^  and  such  trust 
in  Wisconsin  may  be  decreed  in  the  probate  court  in  a  case 
within  its  jurisdiction." 

§  149.  Void  if  testator  recovers  —  Carmot  devise  land. — ^A 
nuncupative  will  is  of  no  force  if  the  testator  recovers,**  and 
only  bequeaths  personal  estate,  as  all  conveyances  of  real 
estate  must  be  in  writing.* 

MBobiii0on*8  Caae^  Sir  T.  Baym.  dnoe  the  statute  of  frauds.    The 

884.  alienation  of  lands  by  will  was  not 

»Id.  allowed  in  England  until  the  reign 

••Nab  V.  NaU  10  Mod.  404;  1  Eq.  of  Henry  Vm.    The  statute  of  uses 

Oa.  Abr.  404 ;  Gilb.  Bepu  Eq.  14<L  (27  Henry  VUL,  eh.  1)  sanctioned  an 

*7  Brook  v.  ChappeU,  supra,  indirect  method,  but  a  direct  devise 

« Prince  ▼.  Hazleton,  20  John.  602L  of  land  was  first  authorized  by  82 

••Brunsonv.  Bumett»2Pinney,186y  Henry  VHI.,  ch.  1  (explained  by  84 

101.    In  Ohio^  under  a  peculiar  stat-  and  85  Henry  YHL,  ch.  S),  which 

ute^  from  1824  to  1881,  real  estate  required  a  wiU  of  lands  to  be  in 

might  pass  by  nuncupative  wilL  Gil-  writing  (Williams'  Real  Propi  51-2, 

lisv.  Weiler,10Ohio^462;  Aahworth  150).     An   unattested  written   wiU 

T.  Garletou)  12  Ohio  St  831.    As  to  would  devise  lands  until  the  statute 

the  general  rule  see  Cook  v.  Cook,  8  of  frauds  (29  Charles  H*,  ch.  8)  r^ 

UtteU  (Ky.X  288;  McCans  v.  Board,  quired  the  attestation  by  witnesses. 

1  Dana  (Ky.X  840 ;  Palmer  v.  Palmer,  Until  this  statute  was  enacted,  some 

2  Dana,  890.  The  Kentucky  cases  lands  held  by  certain  tenures  which 
relate  to  slaves,  which  were  peripa-  had  been  devisable  by  custom  before 
tetic  real  estate  imder  the  statute,  the  statute  of  Henry  VHL  could  be 
McLeod  V.  Dill,  9  Fla  451 ;  Williams  devised  by  nuncupative  will  (Gk)dol- 
V.  Pope,  Wright  (Ohio^  406;  Page  v.  phin.  Orphans'  Legacy,  ch.  IV,  8). 
Page,  2  Rob.  (Va)  424  Neither  at  As  to  personal  property  nuncupative 
common  law  nor  by  the  code  of  wills  were  common,  and  Godolphin 
North  Carolina.  Smith  v.  Smith,  64  says,  *'such  nuncupative  will  is  of  as 
N.  CL  52;  Mofifett  v.  Mofifett,  67  Tex.  great  force  and  efQcacy  (except  for 
642.  No  case  can  be  found  in  the  lands,  tenements  and  hereditaments) 
courts  of  common  law  of  title  to  land  as  any  written  testament"  Orphans' 
established  nnder  a  nuncupative  will.  Legacy,  ch.  VI,  6  (2d  ed.,  A.  D.  1686X 
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Bat  it  seems  to  have  been  otherwise  cupative  will    But  probably  in  that 

among  the  Anglo-Saxons  before  the  case,  and  in  Nelson  v.  Clongland,  the 

Norman  conquest    See  int  note  to  question  was  not  thought  o£    If  the 

1  Bradf.  Sur.  R.  17.     In  Nelson  v.  statutes,   which  require  all  convey- 

dongland,  15  Wia  d92,  893,  it  is  said,  ances  of  land  to  be  in  writing,  had 

on  an  appeal  ttom  a  decree  refusing  intended  to  except  death-bed  oonvey- 

probate  of  a  nuncupatiTe  will,  that  ances,  they  would  have  saidsa    It  is 

the  heir  at  law  is  an  adverse  party,  where  the  estate  bequeathed  exceeds 

The  question  whether  real  estate  |150  (£80)  that  the  peculiar  formali- 

could  pass  by  such  a  will  is  not  con-  ties  are  required  by  the  original  stat- 

sideredL  and  the  term  ia  probably  ute  of  frauds  and  the  Wisconsin  stat- 

used  not  in  the  technical  sense,  but  ute  of  willa    It  is  their  wages  and 

meaning  the  next  of  kin.    A  chance  other  personoZ  estate  which  soldiers 

expression  of    C!hri8tianoy»    J.,    in  and  seamen  may  still  dispose  of  as 

Oi^p>>i^^^  Y.  OampbeU,  81  Wch.  444  they  might  before  the  statute  of 

mtwu  to  ooontenanoe  the  idea  that  frauds. 
nal  estate  mli^t  pass  1^  Talid  nun- 
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§  150.  WiUs  may  te  revoked. —  As  a  will  does  not  take  effect 
until  the  death  of  the  testator,  it  is  said  to  be  (mhulatory  tiU 
that  event,  though  it  seems  that,  in  case  of  joint  or  mutual 
wills,  or  of  any  will  or  codicil  made  upon  a  specified  valuable 
consideration,  which  are  of  the  nature  of  contracts  rather  than 
of  wills,  if  there  has  been  performance  on  one  part,  equity 
will  decree  a  trust  when  necessary  to  enforce  the  contract.^ 

§  151.  OvUy  in  manner  authorized  hy  statute. —  A  will  can 
be  revoked  only  by  some  act  of  the  testator  prescribed  by 

iSee  1  WiUiams'  Ex'rs,  pt  1,  bk.  2,    Pope^  78  id.  488;  ante,  §  Ula  and 
ch.8(6thed.Xandnotes;  Carmichael    notes. 
T.  Carmichael,  73  Mich.  76;  Bird  v. 
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statute,  animo  revocandij  or  by  some  change  in  his  condition 
or  circumstances  from  which  the  law  implies  a  revocation.^ 

§  152.  How  revoked — Statute. — Eevocation  by  act  of  the 
testator  may  be  "  by  burning,  tearing,  canceling  or  obliterat- 
ing, with  the  intention  of  revoking  it,  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  direction,"  or  by  a- 
subsequent  will,  codicil  or  writing,  executed  with  the  same 
formalities  as  are  required  in  the  execution  of  a  will.^ 

§  153.  Subsequent  wiU  or  codicil. —  A  subsequent  will  or 
codicil  which  does  not  expressly  revoke  a  former  will,  but  is 
adequate  to  the  disposition  of  all  the  testator's  estate,  is  a  rev- 
ocation of  the  former  will,  though  only  the  residuary  clause 
is  inconsistent  with  it ;  *  but  a  codicil  or  subsequent  will  dis- 
posing of  only  a  part  of  the  estate,  without  express  words  of 
revocation,  operates  as  a  revocation  pro  tcmto  only,  and  pro- 
bate will  be  granted  of  both  as  constituting  the  wilL* 

§  154.  Burning^  tearing^  etc. —  Revocation  by  burning,  tear- 
ing, canceling,  and  obliterating,  can  only  be  by  the  testator 
himself,  or  by  his  direction  and  in  his  presence;  and  when  the 
testator  is  competent  to  make  a  will,^  but  a  slight  mutilation 
is  sufficient,  if  the  intention  appears.* 

§  155.  Intefjfition  and  act  must  agree. — The  act  being  shown, 
the  animo  revocandi  must  also  appear,  by  proof  or  presump- 
tion from  the  circumstances.    It  is  regarded  as  a  question  of 

1*  Wm  of  Ladd,  60  Wi&  187.  worth  and  its  effect  may  be  decided 

2R.  S.  Wis.,  sec.  2290;   Howell^s  elsewhere.    Besanoon  ▼•  Brownsoo, 

Stat  Mich.,  §  5798 ;  Probate  Code  89  Mich.  88a 

Minnesota,  sea  28L  Statute  of  frauds :  ^  Bradford  v.  Forbes,  9  Allen,  869 ; 
^'burning,  tearing  or  otherwise  de-  Colt  v.  Colt,  82  Conn.  422L  See  Pal- 
stroying.**  Same,  1  Via,  ch.  26,  mer  v.  Keam,  54  Mich.  617. 
g  20.  ftSmith  v.  Wait^  4 Barb.  28;  Nelson 
sWiU  of  Fisher,  4  Wis.  254;  Sim-  v.  McGiffert,  8  Barbi  Ch.  158;  AHi- 
mons  T.  Simmons,  26  Barb.  68 ;  Brant  son  v.  Allison,  7  Dana,  94 ;  In  re 
V.  Willson,  8  Cowen,  56.  If  a  wiU  Downer,  26  Eng.  L.  &  Eq.  600;  Jack- 
has  been  probated  and  a  later  will  is  son  v.  Halloway,  7  John.  894 ;  Clark 
presented  which  does  not  in  terms  v.  Smith,  84  Barb.  140;  Idley  v. 
revoke  the  former  will,  the  question  Bowen,  11  Wend.  227.  It  is  not  re- 
ef reTocation  of  the  former  cannot  vokedbyan  attempttobumitalitino 
be  determined  on  the  proceedings  revocandi  which  is  prevented  by 
for  probate  of  the  later  will  if  tliere  fraud  of  the  devisee.  Graham  v. 
is  any  room  for  dispute  as  to  the  con-  Birch  (Minn.,  Aug.  24^  1891X  49  N.  W. 
struction.  If  probate  of  the  last  is  Bep.  697;  47  Minn.  — . 
allowed,  the  former  probate  should  *Dan  v.  Brown,  4  Cowen,  490; 
be  permitted  to  stand  for  what  it  is  Bibb  v.  Thomas,  2  W.  BL  104a 
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intention  accompanied  by  the  act.'*  No  intention,  however 
strongly  expressed,  will  revoke  a  will  without  some  act  re- 
quired by  the  statute.  No  act  will  revoke  a  will  without  the 
intention ;  and,  therefore,  a  will  destroyed  by  fraud  or  mis- 
take is  not  revoked,  and  may  be  allowed  and  probate  granted. 
Bat  the  contents  must  be  clearly  proved.^ 

§  156.  Interlineations  and  erasures. —  After  the  execution 
of  a  will,  interlineations  and  alterations  upon  the  face  of  the 
will,  made  by  the  testator  and  witnessed  by  two  witnesses,  are 
not  a  valid  testamentary  disposition  of  property,  and  do  not 
operate  as  a  revocation  pro  tanto^  and  no  intention  to  revoke 
the  will  appearing,  it  will  be  entitled  to  probate  as  originally 
written.'  If  any  words  are  entirely  obliterated  so  that  they 
cannot  be  made  out,  probate  will  be  decreed  treating  them  as 
blanks  in  the  will.^ 

§  157.  What  is  and  what  is  not  a  revocation. — But  it  seems 
that  words  written  by  the  testator  across  the  will,  with  ma- 
terial erasures,  animo  revocamdiy  is  a  cancellation;^®  though 
words  written  in  the  margin  which  may  indicate  merely  an 
intention  to  make  another  will  is  not,^^  nor  erasures  and  in- 
terlineations which  show  that  the  testator  did  not  intend  to 
revoke,  but  that  the  purpose  was  to  change  the  provisions 
in  some  respect,^  although  the  erasures  and  interlineations 
are  witnessed." 

§  158.  Alterations — Presumptions. — Alterations  appearing 
on  the  face  of  a  will  are  presumed  to  have  been  made  subse- 

c^wm  written  on  first  page  of  11  Wend.  227;  Matter  of  Forman,  64 

doable  sheet  on  the  last  page  was  Barb.  274 

written  in  pencU,  "I  revoke  this  ^WiU  of  Penniman,  20  Minn.  245 
win,"  with  date  and  signature,  but  (220) ;  Short  v.  Smith,  4  Easty  419 ; 
no  witnesses.  Held  not  valid  as  a  Doane  ▼.  Hadlock,  42  Me.  72 ;  Jack- 
written  revocation  nor  as  a  cancella-  son  v.  Halloway,  7  John.  804 ;  Mo- 
tion, and  evidence  of  declaration  of  Pherson  v.  Clark,  8  Bradf.  Sur.  02 ; 
intention  to  revoke,  not  made  at  the  Winsor  v.  Pratt,  2  Brod.  &  Bing.  648. 
time  was  not  admissible  WiU  of  ^  Goods  of  Ibbetson,  2  Curteis,  887 ; 
Ladd,  60  Wis.  187.  Goods  of  Beavan,  id.  860. 

7 See  1  WUliams'  Ex'rs,  pt  1,  bk.  2,        "Warner  v.  Warner,  87  Vt  866; 

ch.  8,  §  1  (6th  Am.  £d.X  and  notes ;  Clark  v.  Smith,  84  BarU  140. 
Langhton   ▼.  Atkins,  1  Pick.   585;        ^^  Lewis  v.  Lewis,  2  Watts  &&  455. 
Clark  ▼.  Wrighty  8  id.  67 ;  Jackson  ▼.        » short   v.    Smith,   4   East,   410 ; 

Halloway,  7   Johns.  804;    Clark  ▼.  Jackson  v.  Halloway,  7  John.  804; 

Smith,  84  Barb.  140 ;  Idley  v.  Bowen,  In  re  Redding,  1  Eng.  L^  &  Eq.  624. 

"  WiU  of  Penniman,  supra. 
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qaent  to  the  execution,  unless  shown  to  have  been  made  be- 
fore,"  but  if  it  appear  to  have  been  made  by  a  person  claiming 
under  it,  to  his  own  advantage,  it  will  invalidate  the  will  (at 
least  so  far  as  his  devise  or  legacy),  and  if  it  appear  to  have 
remained  in  his  possession  unsealed,  the  alteration  will  be  pre- 
sumed to  have  been  made  by  him." 

§  159.  Presumption  of  revocation  may  he  rebutted. —  The 
presumption  of  revocation  by  any  act  of  cancellation  or  de- 
struction may  be  overcome  by  proof,***  and  also  an  express 
revocation,  if  made  under  a  mistake,  as  the  supposition  that 
the  legatee  in  the  former  will  was  dead  without  issue ;  though, 
if  the  revocation  is  in  writing,  it  seems  the  mistake  must  ap- 
pear on  the  face  of  the  instrument." 

§  160.  Bevocation  hy  insufficient  wUl. — When  the  revocar 
tion  is  by  a  subsequent  instrument,  drawn  both  as  a  revoca- 
tion and  will,  which  is  insufScient  as  a  will,  it  is  also  inoper- 
ative as  a  revocation,  because  the  intention  to  revoke  is 
presumed  subsidiary  to  that  to  give  by  the  last  instrument." 
But  otherwise,  it  seems,  when  the  revocation  is  by  a  subse- 
quent inconsistent  devise  or  bequest,  which  fails  because  of  the 
incapacity  of  the  devisee  or  legatee  to  take  it." 

1^  Doe  V.  Palmer,  16  A.  &  E.  747.  ally  for  the  purpose  of  revokiiig,  or 

But  it  is  not  usual  to  apply  this  rule  accidentally,  were  questions  of  fact 

(in  this  country)  to  interlineations  for  the  jury  (on  appeal),  and  tliat  evi- 

which  appear  to  be  written  in  the  dence  of  her  declarations  that  she 

same  hand  and  at  the  same  time  as  had  destroyed  it  was  competent  to 

the  body  of  the  will  unless  they  are  aid  the  jury  in  determining  those 

made  a  ground  of  objection.    Wills  questions  and  not  as  separate  and 

are  so  frequently  drawn  by  unskilful  independent  evidence  of  a  reroca- 

hands  and  attested  by  witnesses  who  tion.    Lawyer  v.  Smith,  8  Mich.  411. 

do  not  inspect  the  instrument  care-  And  see,  as  to  evidence  of  declara- 

fully  that  a  strict  application  of  it  tions  on  the  questions  of  ^destruction 

would  often  do  violence  to  the  ap-  of  a  missing  will  and  the  intention, 

parent  intentions  of  testators.  Harring  v.  Allen,  25  id.  505.    But 

15  Will  of  Wilson,  8  Wis.  171.  declarations  not  made  at  the  time  of 

'^  After  the  death  of  testatrix  a  writing  are  not  admissible  when  a 

will  twenty-five  years  old  was  found  written  revocation  is  not  effectually 

in  a  barrel  of  waste  papers,  either  executed  under  the  statute.    Will  of 

worn  or  torn  into  several  pieces  scat-  Ladd,  60  Wia  187. 

tered  among  the  papers  in  the  bar-  ^^  Campbell   v.   French,  8  Yesey, 

rel.    Heldj  that  whether  the  injury  821 ;  Doe  v.  Evans,  10  Ad.  &  R  228L 

was  done  by  her  or  by  some  other  per-  i?  Laughton  v.  Atkins,  1  Pick.  53& 

son,  and  if  by  her  whether  intention-  iseujs  y.  Smitli,  1  Yea  Jr.  17; 
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§  161.  PresumpHan  when  will  cannot  he  found. —  If  a  tes- 
tator was  known  to  have  an  executed  will  in  his  own  posses- 
sion, before  his  death,  and  it  cannot  be  found  after  that  event, 
the  legal  presumption  is  that  it  was  revoked  by  his  act ;  but 
the  presumption  may  be  overcome  by  evidence  in  some  cases 
less  than  positive  proof.^*  If  the  testator  was  insane,  no  such 
presumption  arises  from  the  disappearance  or  apparent  can- 
cellation of  the  wilL** 

§  162.  Cannot  le  revolted  hy  nuncupative  codicil  or  wiU. — 
L  will  cannot  be  revoked  by  a  nuncupative  codicil  or  will, 
though  it  appears,  where  equity  requires  that  it  should  stand 
as  against  a  residuary  legatee  named  in  the  will,  effect  may 
be  given  to  it  as  creating  a  trust.^ 

§  162a.  Revocation  hy  subsequent  unU. —  A  will  which  is  re- 
voked by  a  subsequent  will  is  not  revived  by  the  loss  or  de- 
struction of  the  subsequent  will,  and  if  the  due  execution  of 
the  subsequent  revoking  will  is  proved,  it  is  immaterial  that  it 
is  not  produced  on  a  contest  of  the  will  revoked  by  it.* 

§  163.  JException  of  the  statutes. — The  statutes  contain  an 
exception,  '^  that  nothing  contained  in  this  section  shall  pre- 
vent the  revocation  implied  by  law  from  subsequent  changes 
in  the  condition  or  circumstances  of  the  testator."  ^ 

§  164.  Revocation  hy  ma/rriage  of  testatrix. —  By  the  com- 
mon law,  the  will  of  an  unmarried  woman  was  revoked  by 
her  marriage.  The  reason  assigned,  that  a  will  should  be 
ambulatory  till  the  death  of  the  testator,  and  that  the  power 
of  revocation  was  lost  by  coverture,*'  certainly  has  no  force 
under  our  statutes,  under  which  married  women  may  make 
or  revoke  a  will.^     This  rule  was  established  by  statute  in 

Jones  Y.  Murphy,  8  Watts  &a800;  48  id.  518 ;  Scott  ▼.  Fink,  45  id.  241; 

Langhion  v.  Atkins,  supra.    In  this  WiU  of  Cunningham,  88  Minn.  109. 

case  the  sound  reason  of  the  distino-  ^Minn.,  Probate  Code,  sec    28; 

tion  is  questioned.  Wis.,  R  a,  sea  2290 ;  Mich.,  HoweU's 

»Minkler  v.  Mmkler,  UVt  125;  Stat,  §5798. 

State  ▼.  Price,  5  B.  Monroe^  5a  ^Forse  and   Hambling's  Case,  4 

^Bowen  v.  Idley,  11  Wend.  227;  Bep.  608.    See  Morton  ▼.  Onion,  45 

Clark  V.  Wright  8  Pick.  67.  Vt  146. 

» Brook  v.  Chappell,  84  Wis.  405.  ^Therefore  the  rule  ceased  with 

A  nuncupative  wiU  cannot  revoke  a  the  reason.    WiU  of  Ward,  70  Wis. 

writUfu  ona    McCune  y.  House^  8  251,256.    It  would  seem  hardly  prob- 

Ohio^  144.  able  that  a  woman's  wiU  would  be 

*  Stevens  TiHope^  52  Mich.  66;  a  CLy  revoked  by  a  marriage  when   she 
6 
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New  York,  and  is  not  repealed  by  implication  by  the  various 
acts  in  relation  to  married  women.**  And  it  seems  the  death 
of  the  husband  did  not  revive  the  wilL^ 

§  165.  By  marriage  and  the  Inrfh  of  a  child. —  Marriage  and 
the  birth  of  a  child  for  whom  it  did  not  provide  revoked  a  will 
made  before  marriage,  at  common  law."  The  reason  for  this 
rule  fails,  also,  in  those  states  where  after-born  children  take, 
nnder  the  statute,  the  shares  to  which  they  would  be  entitled 
if  the  parent  had  died  intestate,  unless  the  contrary  intention 
is  apparent  from  the  will;  also,  children  for  whom  provision 
is  omitted  by  accident  or  mistake.^  If  there  is  no  residue 
undisposed  of  from  which  their  shares  can  be  taken,  the 
legacies  from  which  they  are  taken  are  thereby  revoked  jpr<? 
tarUo.  And  as  a  widow  cannot  be  deprived,  by  will,  of  the  in- 
terest which  the  law  gives  her  in  her  husband's  real  estate  and 
allowances  from  the  personal  estate  (of  which  hereafter),  mar- 
riage, and  the  survivorship  of  the  wife,  operates  as  a  partial 
revocation  of  an  ante-nuptial  wilL 

§  166.  Commonrlaw  rule  not  repealed. — But  the  common-law 
presumption  of  an  entire  revocation  by  both  marriage  and  the 
birth  of  issue,  nothing  in  the  will  indicating  that  those  events 
were  contemplated,  is  not  expressly  repealed  by  any  statute 
and  perhaps  remains  in  force.  It  seems  that  this  is  a  con- 
dition impliedly  annexed  to  the  will  and  cannot  be  rebutted 
by  parol  evidence.^    The  reason  given  for  the  rule  in  the 

could  in  the  next  hour  re-establish  it  after  making  the  wiU  and  after  the 

by  a  re-execution.    See  Id.,  p.  257.  birth  of  child  does  not  change  the 

^  Loomis  T.  Loomis,  51  Barb.  257.  rule  as  to  after-bom  children.  Bresee 

25  Fransen's  Will,  26  Pa.  St  202.  v.  StUes,  22  Wis.  120.    aear  evidence 

29  Havens  v.  Vandenburgh,  1  Denio,  of  accident  or  mistake  must  appear 

27 ;  Lugg  y.  Lugg,  2  Salkeld,  592 ;  to  let  in  omitted  children.    Moon  v. 

Kenebel  ▼.  Scraf  ton,  2  East,  58a  Estate  of   Evans,  69  Wis.    667.    If 

27  Minn.  Prob.  Code,  sec.  89  (par-  such  child  is  of  age  and  only  heir, 

ents*  will),  40 ;  R  S.  Wis.,  sec.  2266  the  claim  should  be  presented  and 

(parents'  will),  2287 ;  Mich.,  Howell's  heard  on  the  application  for  probate. 

Stat,  §  5809  (father's  will),  5810.  When  Cannot  be  collaterally  in  ejectment 

intention  appears  not  to  provide  for  Newman  v.  Waterman,  63  Wis.  612» 

an  after-born  child,  will  not  revoked.  621.    The  right  of  posthumous  child 

Prentiss  v.  Prentiss,  14  Minn.  18  (5).  vests   immediately   upon  death    of 

Child  to  whom  ten  dollars   is   be-  the  father.     Cath.  Ben.  Ass'n  v.  Fir- 

queathed  not  unintentionally  omitted,  nane,    50   Mich.    82;    C^bamb^   v. 

Case  V.  Young,  8  Minn.  209  (140X  Shaw,  52  id.  18,  81. 

That  the  parent  lived  many  years       28  Doe  v.  Lancashire^  5  Term  R 
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ecclesiastical  courts  was  a  presumption  of  the  intention  to 
revoke.^ 

§  167.  Not  if  tciU  provides  for  future  wife  and  children. — 
The  rule  does  not  prevail  where  provision  is  made  by  the  will 
for  the  future  wife  and  children,  nor  if  the  testator  has  other 
estate  which  will  go  to  them.** 

§168.  Bepeal  iy  implication. —  It  has  been  held,  however, 
that  where  the  statute  introduced  a  new  and  different  rule  the 
common  law  was  by  an  irresistible  implication  taken  away.'^ 

§  169.  Revocation  hy  convey an^ie. — A  devise  of  land  is  re- 
voked by  a  subsequent  conveyance  of  the  land,"  but  not  by  a 
mortgage  or  a  conveyance  in  trust  for  the  payment  of  debts." 
The  principle  seems  to  be  that  if  the  subsequent  dealing  with 
land  specifically  devised  does  not  operate  to  convey  the  whole 
interest  of  the  testator,  whatever  remains  at  his  death  passes 
by  the  wilL  But  a  conveyance  of  his  whole  interest  is  a  rev- 
ocation, and  if  he  again  acquire  the  title,  it  does  not  pass  by 
the  will,  at  common  law,  because  tjiat  devise  has  been  revoked. 
Perhaps  this  rule  will  not  prevail  under  statutes  which  pro- 
Tide  that  after-acquired  lands  will  pass  by  the  will,  if  such 
**  appear  by  the  will "  to  have  been  the  intention  of  the  testa- 
tor.** But  the  revocation  of  a  specific  devise  or  bequest  by 
-alienation  of  the  property  does  not  invalidate  the  other  pro- 
visions of  the  will.* 

§  170.  Legacies  payable  from  proceeds  of  land. —  So  specific 
legacies  payable  out  of  the  proceeds  of  certain  land  directed 
to  be  sold  may  be  defeated  by  a  subsequent  conveyance  of  the 

349;   Kenebel  v.  Scrafton,  2  East,  **  Livingston  v.  Livingston,  8  John. 

^580;  4  Kent  Com.  622.  Ch.    148;    SchiUing  v.    Schilling,  6 

>*Lngg  V.  Lugg,  1  Ld.  Raymond,  Gill(Md.),  171. 

441;  Johnston  v.  Johnston,  1  PhiU.  ^wia,   R.   &,   sec   2279;   Mich., 

417,  47a   See  note  '<  A'*  at  the  end  of  Howell's  Stat,  §  6786 ;  Minn.,  Prob. 

ibis  chapter.  Code,  sec.  18.    A  will  speaks  from 

^  Kenebel    v.     Scraf ton,     supra;  the  death  of  the  testator.    Dodge  v. 

Wheeler  v.  Wheeler,  1  R  L  864^  *874 ;  Williams,  46  Wis.  70.    See  1  Jarman, 

Brush  V.  Wilkins,  4  John.  Ch.  506.  Wills,  151, 152 ;  Woolery  v.  Woolery, 

»  Coates  V.  Hughes,  8  Binney,  49a  48  Ind.  528.    See  note  "  B  "  at  the 

Bee  Havens  v.  Vandenburgh,  1  Denip,  end  of  this  chapter ;  Ballard  v.  Carter, 

27.  6  Pick.  112. 

»  Hinuse  v.  Coz,  5  John.  Ch.  441 ;  ^  Hawes  v.  Humphrey,  9  Pick.  850 ; 

Cave  V.  Holford,  8  Vesey,  650;  Wal-  Carter  v.  Thomas,  4  M&  84t 
ton  V.  Walton,  7  John.  Ch.  25a 
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land  by  the  testator,  but  not  when  the  legacy  is  demonstra- 
tive, and  the  land  merely  indicated  as  a  means  of  payment."* 

§  171.  Contingent  wUls. — A  will  may  be  made  to  take  ef- 
fect upon  a  certain  contingency,  as  that  the  testator  dies  apon 
a  certain  journey,  or  before  a  certain  date.  If  the  contin- 
gency does  not  occur,  the  will  does  not  take  effect,  though 
the  testator  die  without  making  any  other. '^  Sut  this  is  not 
properly  a  revocation ;  the  instrument  could  have  no  effect 
except  upon  the  happening  of  the  contingency. 

§  172.  By  republication  of  former  toiU.—  A  subsequent  ^ill 
may  be  revoked  by  the  republication  of  a  prior  will  which  was 
revoked  thereby."  This  may  be  done  by  a  codicil  duly  exe- 
cuted,** but  not  as  to  such  part  of  the  will  as  is  inconsistent 
with  the  codicil ;  ^  and  it  seems  the  valid  execution  of  a  cod- 
icil to  a  will  which  has  once  been  revoked,  referring  to  it  as 
existing,  is  conclusive,  and  revives  the  will.**  The  only  other 
method  to  revive  a  will  once  revoked  is  a  re-execution,  with 
all  the  formalities  required  by  statute,  which  is  in  effect  mak- 
ing a  new  will.** 

§  173.  Ademption. —  Ademption  of  all  the  legacies  of  a  will 
of  personal  property,  by  destruction  or  other  disposition  of 
the  property,  or  otherwise,  before  death,  did  not  work  an  en- 
tire revocation  in  ecclesiastical  courts,  if  an  executor  was  ap- 
pointed. The  will  must  still  be  proved,  and  the  executor 
would  become  a  trustee  for  the  next  of  kin.^  This  was,  per- 
haps, because  of  the  ancient  doctrine  that  a  will  without  an 
executor  was  not  a  proper  testament,  and,  as  was  said  in  some 
cases,  was  "  null  and  void ; "  ^  and  if  no  executor  was  named, 

M Walton  v.  Walton,  7  John.  Cb.  ^Simmons  ▼•  Simmona^  26  Barix 

26a  6a               . 

<7PaiBon8  T.  Lanoe,  1  Yesey,  Sr.  «iSee  1  Williams*  Ex'rs  (6th  Am. 

190.    See  Damon  ▼.  Damon,  8  Allen,  ecLX  211,  212^  and  note  a. 

192 ;  Todd's  Will,  2  Watts  <&;  a  145 ;  ^8ee  Miles  v.  Boyden,  8  Pick.  218 ; 

Hunt  V.  Hunt,  4  N.  H.  481    Bequest  Haven  ▼.  Foster,  14  id.  548 ;  Van 

to  take  effect  if  a  certain  sale  "  is  Kleeck  v.  Dutch  Church,  20  Wend, 

consummated  '*  does  not  vest  if  the  457 ;  Langdon  v.  Aster's  Ex*xb,  16 

sale  is  not  made.    Yeamshaw's  Ap-  N.  Y.  9 ;  Eap  ▼.  Van  Cortland,  7  Hill, 

peal  25  Wis.  21.  846 ;  Crosby  v.  Macdonal,  4  VesL  6ia 

»Rogere  V.  Pittis,  1  Add.  80;  Wi-  «Beard  v.  Be*d,  8  Atk.  72. 

koffs  Appeal,  15  Pa.  St  281.  **  Woodward  ▼.  Lord  Darcy,  Plow- 

»  Van  CortlandtT.Kip^l  Hill,  590;  den,  185. 
7Hil],84a 
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it  was  termed  a  codicil.  The  appointment  of  an  executor  was 
said  to  be  the  "  foundation  of  a  testament."  ^*  The  only  efifect 
of  a  will  of  property  so  adeemed  would  be  to  designate  the 
person  to  whom  letters  should  be  granted  to  settle  the  estate ; 
but  probably  it  should  be  proved  for  that  purpose. 

§  174.  Bevocation  of  part —  But  if  a  will  of  both  real  and 
personal  estate  be  revoked  as  to  all  the  real  estate  by  aliena- 
tion, it  is  still  a  good  will  as  to  the  personalty.** 

4te  « ^  a  testament  is  a  just  sen-  truth  is  the  very  foundation  of  the 

fence,  so  a  last  wiU  is  a  latcful  dispos-  testament**      Godolphin,     Orphan's 

tng,  touching  what  we  would  hare  Legacy,  eh.  I,  2l 

done  after  our  death,  with  the  ap-  ^  Brown   v.  Thomdike,  15  Pick, 

pointment  of  an  exect/for;  and  a  codi-  888;   Witter  v.  Mott^  2  Conn.  67; 

cQ  18  the  same,  hut  without  such  ap'  Walls  ▼.  Stewart^  16  Pa.  St  27S. 
pointment  of  an  ea^ecufor  which  in 

NoTB  A. — The  rule  of  the  civil  law  adopted  into  the  common  law,  that 
subsequent  marriage  and  the  birth  of  issue  is  a  total  revocation  of  a  will, 
was  held  by  the  English  courts  to  be  a  condition  annexed  to  the  will  llie 
present  English  statute  of  wills  (1  Via,  ch.  26)  provides  that  every  will  made 
Dy  man  or  woman  shall  be  revoked  by  his  or  ner  marriage  (§  18),  and  that 
no  will  shall  be  revoked  by  any  presumption  of  an  intention  on  the  ground 
of  alteration  in  circumstances.  (H  20.)  In  many  of  the  United  States  it  is  a 
condition  annexed  to  every  will,  oy  statute,  that  the  subsequent  birtii  of  a 
child  shall  operate  as  a  partial  revocation  (if  the  will  disposes  of  the  whole 
estateX  unless  that  effect  is  provided  ajniinst  by  the  will  itself,  and  the  rea- 
son for  the  old  rule  seems  to  be  gone.  This  statute  provision  for  after-bom 
children  has  existed  in  Massachusetts  since  1783,  but  as  lately  as  1855  Chief 
Justice  Shaw  (in  Warner  v.  Beach,  4  Qraj,  168)  said  that  "  the  rule  is  now 
firmly  established  that  marriage  and  the  birth  of  a  child  shall  be  held  to  be 
an  entire  revocation.**  That  was  not  a  point  in  the  case,  and  the  effect  of 
this  statute  was  not  argued,  though  the  statute  is  referred  to  (p.  164)  upon 
the  i>oint  that  the  birth  of  a  posthumous  child  alone  could  not  effect  a  re- 
vocation because  it  is  j>rovided  for  by  the, statute.  This  is  not  a  decision 
upon  the  point,  but,  as  is  said  in  the  same  case  (a  165)  of  a  similar  style  of 
illustration,  quoted  from  the  opinion  in  Forse  &  Hambling's  Case,  4  Coke^ 
61&:  "  This  was  not  an  adjudicated  point  in  the  case ;  but  it  was  put  bv  way 
of  iUustration  as  an  unquestionable  rule  of  law,  and,  as  such,  is  an  authority 
entitled  to  respect**  It  is  a  question  which  may  arise  for  adjudication  in 
any  court  of  probata 

JNOTB  Bw — As  the  rule  is  now  established  by  statute  that  after-acquired 
lands  will  pass  by  a  will,  it  would  seem  that  it  could  make  no  difference 
that  the  testator  conveyed  the  land  after  making  the  will,  and  acquired  it 
again  before  his  death,  except  that  if  specifically  devised  the  conveyance 
would  operate  a  revocation  of  that  devise,  and  when  again  acquired  it  might 
fall  into  the  residuary  devise,  if  any,  under  the  statute,  as  in  the  case  of 
lapsed  legacies,  the  statute  having  applied  the  same  rule  to  real  as  to  per- 
sonal estate,  as  to  after-acquired  landa  See  Prescott  v.  Prescott,  7  Metcalf, 
141.  At  common  law  after-acquired  lands  could  not  pass,  because  a  devise 
of  land  was  regarded  as  a  conveyance  (without  covenants),  and  could  not  be 
proved  before  a  jury  by  the  probate  of  the  will  It  could  operate  as  a  con- 
veyance only  of  what  the  testator  had  at  the  time  it  was  mada  After- 
acquired  personal  property  always  passed  by  a  residuary  disposition  in  a 
will,  and  the  apparent  mtention  of  the  legislation  on  the  subject  is  to  apply 
tiie  same  mle  to  real  as  to  personal  property.    See  Winchester  v.  Forster,  8 
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Cashing,  866,  869.  In  the  case  of  Brown  v.  Brown,  16  Barhonr,  660,  it  was 
decided  at  a  special  term,  by  Justice  Allen,  that  a  specific  devise  of  land  was 
absolutely  revoked  by  a  subsequent  conveyance  by  the  testator,  though  the 
purchaser  gave  back  a  mortgage  for  the  purchase-money.  This  was  held  to 
he  settled  law  on  the  authority  of  Walton  v.  Walton,  7  John.  Ch.  258,  and 
Adams  v.  Winne,  7  Paige,  97,  and  some  others  cited.  By  an  assignment* of 
the  mortgage  a  trust  was  created  for  payment  to  a  devisee  of  f or^  acres  of 
land  of  the  value  thereof,  in  case  of  the  testator's  death.  A  few  weeks  later 
the  land  was  reconveyed  to  the  testator  and  the  mortgage  canceled.  The 
court  held,  under  the  statute  by  which  after-acquired  lands  pass  under  a 
will,  that  the  reconveyance  operated  to  revive  the  specific  devise  which  had 
been  revoked  without  a  f  onnal  republication,  because  such  seemed  to  be  the 
intention. 
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§  175.  Domicile  m  affecting  juHsdiction —  Wisconsin  a/nd 
Michigan, —  The  general  jarisdiotion  of  the  county  courts  of 
Wisconsin  and  probate  courts  of  Michigan  extends  to  the  wills 
and  estates  of  all  decedents  who 'were,  at  the  time  of  their 
decease,  ^^inhabitants  of  or  residents  in  the  same  county/' 
^'  and  of  all  who  shall  die  without  the  state,  leaving  any  estate 
within  such  county  to  be  administered,''  and  to  the  appoint- 
ment of  guardians  for  minors  and  others  subject  to  guardian- 
ship, ^^  being  residents  in  the  same  county,"  or  who  ^'  shall 
reside  without  the  state  and  have  any  estate  within  the 
county."  * 

§  176.  Same — Minnesota. —  The  statute  of  Minnesota  is 
much  more  explicit  and  f  ulL  The  jurisdiction  of  probate  of 
wills  and  granting  administrations  is :  1.  In  the  county  in  which 
the  decedent  was  a  resident  at  the  time  of  his  death.  2.  In 
the  county  in  which  the  decedent  may  have  died,  leaving  es- 
tate therein,  but  not  being  a  resident  of  the  state.  3.  In  the 
county  in  which  any  part  of  the  estate  may  be  at  the  time  of 
his  death  or  shall  thereafter  come,  the  decedent  having  died 
out  of  the  state  and  not  resident  thereof  at  the  time  of  his 

1  Wis^  R  a,  seca  2443,  8963 ;  Mich.,  HoweU's  Stat,  §§  6764^  6802 ;  WiUdn- 
8on  y.  Conaty,  65  Mich.  614^  621. 
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death.  4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  state,  and  not 
leaving  estate  in  the  county  in  which  he  died.  5.  When  the 
estate  of  the  decedent  is  in  more  than  one  county,  he  having 
died  out  of  the  state  and  not  having  been  a  resident  thereof 
at  the  time  of  his  death,  or  being  such  non-resident  and  dying 
within  the  state  and  not  leaving  estate  in  the  county  where 
he  died,  the  probate  court  of  that  county  in  which  application 
is  first  made  for  letters  testamentary  or  of  administration  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate.*  The 
jurisdiction  to  appoint  guardians  is  the  same  as  in  the  other 
states.** 

§  177.  "  IfihaUtant "  and  "  residenV^ —  The  statutes  of  con- 
struction in  Wisconsin  and  Michigan  have  abolished  the  tech- 
nical distinction  between  the  words  inhabitant  and  resident,' 
under  which  a  query  arose  sixty  years  ago,  whether  it  might 
not  occur  that  rightful  jurisdiction  might  be  assumed  in  either 
of  two  counties,  the  deceased  being  an  inhabitant  of  one  and 
resident  of  the  other.^ 

§  178.  JResidence  or  location  of  estate  not  questionable  coir 
laterally. —  The  jurisdiction  of  the  subject  cannot  be  assailed 
collaterally  upon  the  question  of  residence  or  location  of  es- 
tate in  Michigan  and  Wisconsin,*  unless  the  objection  appears 
on  the  face  of  the  record ;  but  it  would  seem  that  residence  or 
location  of  property  are  facts  which  the  court  assuming  juris- 
diction is  competent  to  determine,  and  that  the  rule  would  be 
the  same  without  any  express  statute. 

§  179.  May  he  contested  in  probate  court —  But  the  jurisdic- 
tion may  be  contested  in  the  probate  court,  or  on  appeal  on  the 

sProbate  Code,  sec.  4    Under  thia  HoweU's  Stat,  §  %  subd.  8.   See  Hall 

statute  the  probate  courts  of  Minne-  v.  Hall,  25  Wis.  600 ;  Drew  v.  Drew, 

sota  have  jurisdiction  to  take  orig-  87   Ma   889;  Ishain   t.  Gibbons,  1 

inal  probate  of  any  wiU  executed  as  Bradf.  Sur.  69. 

required  by  the  laws  of  Minnesota,  ^Harvard  College  v.  Gore^  5  Pick. 

whether  previously  probated  in  an-  870. 

other  state  or  not,  and  without  refer-  *  Wis.,  R  Sb,  sea  2445 ;  Mich.,  How- 

ence  to  the  domicile  of  the  testator,  if  ell's  Stat,  §  6767 ;  Will  of  Slinger,  73 

he  left  estate  in  Minnesota.    Putnam  Wi&  22.    That  the  adjudication  of 

V.  Pitney,  45  Minn.  242,  244  the  probate  court  under  this  statute 

^  Prob.  Code^  sea  128.  is  conclusive,  see  Record  v.  Howard, 

< Wis.,  R  a,  sea  4971,  subd.  6 ;  Mich.,  68  Me.  225. 
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question  of  residence  of  the  deceased  or  of  minors  or  others 
subject  to  guardianship. 

§  180.  Who  is  an  inhabitant  or  resident — The  words  "  in- 
habitant "  and  ^'  resideixt "  in  the  probate,  as  in  other  statutes, 
mean,  undoubtedly,  persons  having  their  domicile  or  place 
of  permanent  residence  in  the  territory  designated,  whether 
county  or  state,  and  such  a  domicile,  once  acquired,  is  not  lost 
until  another  is  acquired.'  A  change  of  residence  is  not  ac- 
complished by  a  sojourn  and  actual  residence  in  another  place 
for  a  considerable  period  of  time,  unless  it  is  with  the  inten- 
tion of  a  permanent  residence  for  all  purposes.  A  person  is 
an  inhabitant  or  resident  in  the  place  where,  if  a  voter  at  all, 
he  may  vote,  and  in  all  things  assert  the  rights,  and  be  liable 
to  discharge  the  obligations,  of  an  actual  member  domiciled 
in  the  town  or  municipality.^ 

§  181.  Original  prolate  at  domicile. —  Though  a  will  is  valid 
in  Wisconsin  and  Minnesota,  wherever  executed,  if  executed 
according  to  the  law  of  the  place  of  execution,'  and  a  will  of 
personal  estate  in  Michigan  if  executed  abroad  by  a  party 
domiciled  in  Michigan  if  executed  according  to  the  common 
law,*^  and  if  executed  according  to  the  statute,  wherever  exe- 
cuted,''' the  will  of  one  domiciled  in  the  state  who  executes 
a  will  abroad  and  dies  there  cannot  be  proved  by  an  authen- 
ticated copy  as  a  foreign  will.'  The  place  for  original  probate 
is  at  the  domicile  of  the  testator.^' 

•  Kellogg  V.  Winnebago   Ca,  42  eh.  IH  Laws  1879  (a  &  R  An.  Stat, 

Wig.  97 ;  Oilman  t.  Oilman,  62  Ma  sec  2283) ;  Probate  Code,  sec.  47. 

165;  High*8  Appeal,  2  Doag.  (Mich.)  ^  High's  Appeal,  2  Doug.  616.  But 

616.  not  a  will  devising  land.    Oibson  v. 

7  See  Kellogg  t.  Wimiebago  Ca,  Van  Syckle^  47  Mich.  489. 

mipra;  Carter  v.  Sommermeyer,  27  ^  Putnam  v.  Pitney,  46  Minn.  242L 

Wis.  666;  Cole,  J.,  in  Hall  v.  Hall,26  •See  R  a  Wis.,  sees.  8789,  8790; 

Wis.  607,  608^  609,  and  cases  cited;  Probate   Code   Minn.,  sees.  82,  83; 

Story's  Conflict  of  Laws,  §  41  ef  seq.;  HowelPs  Stat  Mich.,  §§  6806,  6806. 

2  Kent* 8  Com.,  *480  and  notes ;  Wm  lowill    of    John    Alexander,     1 

of  Sllnger,  72  Wi&  22;  Campbell  v.  Tucker,  Sur.  114;  Oilman  v.  Oilman, 

White,  22  Mich.  178 ;  High's  Appeal,  62  Ma  166.    But  in  Minnesota  under 

«uprcL    And  see  Welch  ▼.  Whelpley,  the  probate  code  original  probate 

62  Mich.  16,  20.    Oenerally,  "domi-  may  be  had  of  any  will  executed  as 

cile**  and  ''residence  **  are  synony-  required  by  the  statutes  of  that  state 

moua.    See  note  1  to  Conrad  v.  Nail  without  reference  to  domicile^    Put- 

24  Mich.  276  (2d  ed.).  nam  v.  Pitney,  46  Minn.  242L 

SB.  a  Wis.,  sea  2288>  amended  by 
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§  182.  Beai  and  personal  estate —  What  law  governs, — The 

general  rule  was  formerly  that,  as  to  wills  of  real  estate,  all 
questions  as  to  the  capacity  of  the  testator,  his  power  to  dis- 
pose of  the  property,  and  the  formalities  of  execution,  were 
governed  by  the  law  of  the  place  where  the  land  is,  and  as  to 
personal  property,  by  the  law  of  the  domicile  of  the  testator.** 
But  this  rule,  as  to  formalities  of  execution  of  wills  of  real  es- 
tate, Is  changed  by  statute  in  Wisconsin  and  Minnesota,  under 
which  all  wills  are  valid  which  are  executed  according  to  the 
law  of  the  state  or  country  where  they  are  executed,"  which 
may  be  neither  the  lex  loci  rei  sitoBj  nor  the  lex  domicilii.  If 
duly  proved  and  allowed  elsewhere,  and  established  and  re- 
corded here  by  an  ancillary  probate,  they  have  the  same  effect 
as  if  originally  probated  in  the  same  court.  So  it  might  hap- 
pen that  a  resident  elsewhere  might  devise  land  in  Wisconsin 
and  Minnesota  with  less  formalities  than  a  resident  here.*^ 

§  183.  In  Minnesota  lefore  the  probate  code,  no  will  could 
be  proved  except  such  as  were  executed  with  the  formalities 
required  by  the  law  of  that  state,  except  such  as  had  been  duly 
proved  and  allowed  in  another  state  or  country,  which  were 
proved  by  a  duly  authenticated  copy  of  the  will  and  probate, 
and  recorded. 

§  184.  Presumption  as  to  use  of  words. —  But  in  the  inter- 
pretation and  construction  of  wills,  the  testator  is  presumed 
to  use  words  which  have  a  different  construction  under  the 
laws  in  different  places,  according  to  the  law  of  his  domicile, 
unless  the  contrary  can  be  clearly  gathered  from  the  terms  of 
the  will."  The  word  "  heir,"  for  instance,  may  in  one  state 
mean  the  brother,  in  another  the  father,  of  one  who  leaves  no 

n  1  Jarman,  Wills,  1,  2,    See  E^n-  lowed"  as  a  will  of  real  estate  if  not 

tiss  y.  Prentiss,  14  MIdzl  18  (5) ;  Fuss  ▼.  in  form  in  compliance  with  the  laws 

Fuss,  24  Wi&  264,  265 ;  Ford  v.  Ford,  of  Michigan,  qucere.  The  power  to  de- 

70  Wis.  19 ;  Bobertson  t.  PickreU,  vise  real  estate  is  statutory.  Whether 

109  U.  a  60a  this  statute  is  broad  enough  to  au- 

13  See  note  5,  supra;  Bayley  t.  thorize  an  original  probate  in  Michi- 

Bailey,  6  Cush.  24&  gan  of  a  will  executed  according  to 

is*R  S.  Wis.,  sea  8790;  Probate  the  laws  of  another  state  not  consid- 

Ck)de  Minn.,  sea  82.  See  Mich.,  How-  ered.   Gibson  v.  Van  Syckle^  47  Mich. 

ell*s  Stat,  §§  680£h6807.    It  must  ap-  489,  442. 

pear  to  the  court  '*  that  the  instru-  ><  Story,  Ck)nfL  Laws,  §  497,  (  &  h ; 

ment  ought  to  be  allowed  "  in  Michi-  2  Greenleaf,  Ev.,  §  671« 
gan.    Whether  it  ''ought  to  be  al- 
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issue,  and  the  -meaniDg  in  a  will  wonld  be  determined  by  the 
law  of  the  testator's  domicile,  unless  it  appeared  from  the  will 
that  it  was  used  otherwise. 

§  185.  Distribution — Inheritance. —  In  administration  of  es- 
tates of  intestates,  the  question  of  domicile  of  residents  of  the 
state  is  important  only  in  determining  what  probate  court  has 
jurisdiction.  In  cases  of  non-residents,  the  distribution  of  per- 
sonal property  is  always  according  to  the  law  of  the  domicile 
of  the  decedent,  without  regard  to  the  place  of  his  birth,  or 
death,  or  situation  of  the  property."  The  inheritance  of  real 
estate  is  governed  by  the  law  of  the  place  where  it  is  sit- 
uated.*^ 

§  186.  Distribution  to  creditors. —  But  this  applies  only  to 
the  residue.  Distribution  to  creditors  in  the  state,  where 
there  are  assets  and  administration  granted,  must  be  made  ac- 
cording to  the  law  of  that  place.*^ 

§  186^.  Construction  of  witt  at  domicile  followed. —  The  con- 
struction given  to  a  will  by  the  court  of  the  testator's  domi- 
cile will  be  followed  in  another  state  in  which  he  left  real 
estate.'** 

1^  See  2  WOliams*  Ez'ra,  pt  8,  bk  4^  8ag||;eBtion  of  fraud.  Is  concluBive  not 

ch.  1,  §  5  and  notes ;  2  Kent* s  Com.  only  for  the  purpose  of  giving  juris- 

428,  429.    The  cases  aU  seem  to  agree  diction  to  the  courts  but  also  for  the 

that  the  distribution  must  follow  the  purpose  of  distributing   the   estate 

lex  domicilii.    Byan,  C  J.,  in  Price  upon   final   settlement     Record  ▼• 

T.  Mace,  47  Wia  28,  27 ;  Van  Steen-  Howard,  58  Me.  226.  But  when  letters 

wyck  T.  Washburn,  69  Wis.  488;  510 ;  are  issued  in  two  states,  both  describ- 

Ford  ▼.  Ford,  70  Wia  19 ;  Putnam  ▼•  ing  the  intestate  as  late  of  that  place, 

Pitney,  45  Minn.  242.  without  other  proof  on  the  subject,  a 

ite  Washburn  t.  Van  Steen  wyck,  judgment  against  the  administrator 

82  Minn.  836, 847 ;  Van  Steen  wyck  y.  in  one  is  not  prima  facie  evidence 

Washburn,  69  Wis.  488,  511 ;  Ford  v.  against  the  estate  in  the  other.  Price 

Ford,  70  Wia  19;  &  a,  72  id.  621;  y.  Mace,  supra. 

Ford  V.  Ford,  80  Mich.  42,  44,  45;  Uft  Washburn  v.  Van  Steen  wyck. 

Palmer  v.  Mason,  42  id.  146;  Howell  82  Minn.  886  (wiU  construed  in  Van 

▼.  Cassopolis,  85  id.  471 ;  Worthing-  Steenwyck   v.   Washburn,  69  Wis. 

ton  ▼.  Hanna,  28  id.  584,  686.  488)l    Unless  it  can  be  clearly  gath- 

^  Gtoodall  T.  Marshall,  11  N.  H.  88l  ered  from  its  terms  that  the  testator 

The  adjudication  by  a  probate  court  had  in  mind  the  law  of  the  situs. 

that  a  deceased  person  was  a  resident  Ford  v.  Ford,  80  Mich.  42,  61  (win 

of  the  state  upon  granting  adminis-  construed  in  Ford  ▼.  Ford,  70  WiSi 

tration,  there  being  no  appeal  and  no  19 ;  72  id.  621). 


CHAPTER  YJIL 

OF  THE  PBOBATE  OF  WILLS  AND  LETTERS  THEREUPON. 

WlscoKsm :  Revised  Statates,  ch.  CLXH 
MicmaAN:  Howell's  Statutes,  cha  220,  22L 
MnnnssoTA :  Probate  Code,  ch.  H. 


187.  Deposit  of  wills  for  safe-keep- 

ing. 

188.  Of  no  effect  until  probated, 

then  conclusiTa 

189.  Lost  and  destroyed  willa 

190.  tyjitj  of  judge  having  cus- 

tody. 

191.  Duly  of  other  persons  and 

executor. 

192.  Commitment  for  neglect 
19a    How  duly  notified. 

194.  Who  may  apply  for  probata 

195.  Proceedings  for  probata 
196a  Jurisdiction  should  appear  on 

the  records  of  the  court 
190.    Notice  of  hearing: 
196a.  Order  for  hearing  and  notica 

197.  Proof  by  one  witness. 

198.  When  more  should  be  re- 

quired. 

199.  Purpose  of  witnesses. 

199a.  How   and  by  whom    con- 
tested —  The  issua 

200.  When  the  witnesses  are  out 

of  the  state  or  incompetent 

201.  Proof  against  testimony  of 

subscribing  witneasea 

202.  Burden  of  proof  of   testa- 

mentary capacity. 
208.    The  practica 
204    Order  of  proof  and  argument 

206.  Opinions  of  witnessea 
200.    Rebutting  evidenca 

207.  Testator's  knowledge  of  con- 

tents, when  presumed. 


§  208L    Excuse  for  absence  3f  wit- 
nessea 

209.  The  sama 

209a  Undue  influence  and  fraud. 

210.  Other  questiona 

211.  Appearance    to    contest  — 

Continuanca 
212L    Examination  of  witness  to 

non-contested  wilL 
218.    Several  instmmenta 
214    Part  fraudulent  or  revoked. 

216.  Condition  or  contingency. 
210.    After-discovered  codicil    or 

will 

217.  Nuncupative  willa 

218.  Nuncupative    bequests    less 

than  $160. 

219.  To  be  reduced  to  writing; 

220.  Lost  and  destroyed  willa 

221.  Presumption  as  to  misBing 

will 

222L  Jurisdiction  conferred  by 
statuta 

223.  Copy  or  substanoe  to  be  pre- 
sented. 

224    Foreign  willa 

226.  Practice  —  When  allowed  in 

Michigan. 
220.    When  allowed  in  Wisconsin 
and  Minnesota, 

227.  What  may  be  contested. 
228L    The  general  rula 

228a  Presenting  foreign  willa 
229.    Original  probate — Jurisdio- 
tion. 
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§280. 

Law  of  place  of  ezecutioD. 

§24a 

231. 

Nuncupative  will 

244 

282L 

Probate  of  part  of  infltrument 

2sa 

Order  or  decree  allowing  or 
rejecting. 

245. 

234. 

Certificate  of  probate. 

24a 

285. 

Bevocation  of  probate. 

236. 

The  same  continued. 

247. 

237. 

Remedy    barred  b/    negli- 

gence. 

24a 

23a 

What  the  probate  i& 

239. 

Letters  testamentary. 

249. 

2390E.  Od  foreign  wills. 

240. 

Competency  of  executor. 

26a 

241. 

Bonds  of  executors. 

251. 

241a.  Form  of  bond. 

242L 

Sole  or  residuary  legatee's 

25a 

bond. 

25a 

Letters  on  foreign  will 
Notice  to  executor  when  wiU 

presented. 
Refusal  or  neglect  of  exeo- 

utor. 
Executor  not  compelled  to 

act 
Part  who  qualify  may  act — 

Joint  or  several  bonds. 
Administrator  with  the  will 

annexed. 
When  no  executor  is  named, 

or  office  becomes  vacant 
Special  powers  and  duties. 
Who  should  administer  with 

the  will  annexed. 
Notice  of  appointment 
Amount  of  bond. 


§  187.  Deposit  of  mils  for  safe-keeping. —  The  statutes  of 
Wisconsin  and  Michigan  still  retain  an  old  provision,  drawn 
from  the  statutes  of  Massachusetts,  authorizing  the  deposit  of 
wiUs  with  the  judge  of  probate  (county  judge  in  Wisconsin) 
for  safe-keeping.  To  entitle  it  to  be  so  deposited  it  must  be 
inclosed  in  a  sealed  wrapper,  and  have  indorsed  thereon  the 
name  and  residence  of  the  testator,  the  date  of  deposit  and 
name  of  the  person  who  delivers  it.  When  so  sealed  and  in- 
dorsed the  judge  is  required  to  receive  and  "  safely  keep  "  it, 
and  give  a  certificate  of  the  deposit  thereof.  During  the  life 
of  the  testator  it  can  be  delivered  only  to  himself,  or  upon  his 
written  order  proved  by  the  oath  of  a  subscribing  witness.^  In 
counties  where  no  provision  has  been  made  for  the  safe-keep- 
ing of  anything  in  the  probate  office,  it  is  probably  a  sufficient 
compliance  with  the  statute  to  keep  wills  so  deposited  as  safely 
as  the  facilities  of  the  office  will  permit,  but  many  of  them  are 
very  unsafe  depositories. 

§  188.  Of  no  effect  until  probated^  then  conclusive. —  No 
will  is  effectual  to  pass  any  estate,  either  real  or  personal, 
"  unless  it  shall  have  been  duly  proved  and  allowed  "  in  the 
proper  court  of  probate,  or  on  appeal  therefrom  as  provided 
by  statute,  and  when  so  allowed  the  probate  is  conclusive  of 
the  due  execution  thereof  as  to  both  real  and  personal  estate.' 


iRaWia^sec.  2391;  Howell's  Stat       'R  S.  Wi&,  sea  2204;    Probate 
Mich.,  ^  57H  6795  (Forms  24,  26)i        Code  Minn.,  seo.  81 ;  HoweU's  Stat 
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§  189.  Lost  and  destroyed  wills. —  Lost  or  destroyed  wills 
may  now  be  proved  in  the  county  court  as  well  as  in  the  circuit 
court  in  Wisconsin.*  Where  a  will  was  lost  or  destroyed  it 
might  be  proved  in  an  equitable  action  in  the  circuit  court  be- 
fore this  statute.^  In  Minnesota,  a  will  lost  or  destroyed  or 
without  the  state,  which  cannot  be  produced,  may  be  proved 
by  parol  or  other  evidence.  With  this  exception  in  Wisconsin 
the  jurisdiction  is  exclusive,  so  that  whereas  a  will  of  x>th 
personal  and  real  estate  was  formerly  to  be  proved  in  the  ec- 
clesiastical courts,  and  then,  as  often  as  it  became  necessary  to 
show  title  to  real  estate,  must  be  proved  anew  in  the  common- 
law  courts,  now  it  can  be  proved  in  the  common-law  courts 
by  the  probate  only.^  Michigan  has  no  statute  on  the  subject, 
but  it  is  said  that  ^^  there  is  no  case  where  an  original  probate 
can  be  granted  here,  except  in  the  court  having  jurisdiction 
over  the  estate ;  it  cannot  be  done  separately."  "*  The  general 

Mich.,  §  5804;  Allison  v.  Smith,  16  miniatrators,  heirs  and  next  of  kin 

Mich.  404^  429 ;  McFarlane  v.  Clark,  who  may  have  received  the  prop- 

89  id.  44  erty  of  the  testator  as  trustees  of  a 

s  R.  S.,  sec  8791.  resulting  trust  in  favor  of  legatees 

^R.  S.  1858,  ch.  99,  sea  14;  Hall  v.  or  devisees  named  in  the  suppressed 

Allen,  81  Wis.  69L  •  or  destroyed  instrument    See  Hall  v. 

^  Probate  Ck>de,  sea  85.  Allen*  suprcif  and  cases   cited.    If 

*  Shumway  v.  Holbrook,  1  Pick,  without  fraud  a  wiU  has  been  acci- 

114;  Dublin  v.  Chadboum,  16  Mass.  dentally  lost^  perhaps  the  jurisdiction 

438;  Parker  v.  Parker,  11  Cush.  519;  of  equity  on  the  ground  of  accident 

Newman  v.  Waterman,  68  Wia  612,  or  mistake  might  be  invoked,  but 

615;  when  the  contents  can  be  proved 

a»  Campbell,  J.,  in  Lloyd  v.  Wayne  with  reasonable  certainly,  it  would 

Circuit  Judge,  66  Mich.  286,  248.  The  seem  that  the  court  of  probate,  with 

jurisdiction  of  courts  of  equity  and  the  plenary  powers  of  a  court  of  roc- 

of  probate  in  such  cases  is  a  vexed  ord  and  of  general  jurisdiction  of 

question  in  the  United  Statea    The  the  estates  of  decedents^  would  be  a 

curious  or  interested  are  referred  to  proper  forum  in  which  to  establish, 

Thornton  on  Lost  Wills,  chapter  1,  allow  and  record  the  lost  or  destroyed 

where  much  darkness  is  thrown  on  will  in  any  case,  whether  it  can  call 

the  subject  by  collecting  all  the  au-  a  jury  to  try  an  issue  of  devisavit 

thorities.    An   examination  of  the  t^nonornot  Thornton,  Lost  Wills, 

cases  in  which  the  jurisdiction  has  sea  16.    See  Harring  y.  Alien,  25 

been  exercised  by  courts  of  equity  Mich.  505.    Lost  wills  are  proved  in 

wiU  show  that  it  is  usually  placed  the  probate  courts  in  Massachusetts 

upon   the  ground  of  the   general  (see  Newell  v.  Homer,  120  Mas&  277); 

chancery  jurisdiction   in  cases   of  and  in  Pennsylvania  before  the  reg- 

fraud,  in  cases  of  fraudulent  spolia-  ister.    Foster's  Appeal,  87  Pa.  St  67 ; 

tion  or  suppression,  and  then  not  to  1  Am.  Prob.  Bepi  485. 
prcbate  the  will  but  to  charge  ad- 
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doctrine  of  the  exolosiveness  of  the  jurisdiction  in  all  matters 
of  probate  and  administration  would  probably  apply  in  case 
of  lost  wills.'^* 

§  190.  Duty  of  judge  having  custody. — ^When  a  will  is  in  the 
custody  of  a  judge  and  he  shall  have  notice  of  the  death  of  the 
testator,  it  is  his  duty  to  publicly  open  it  (and  formally  an- 
nounce his  possession  of  it,  in  Wisconsin)  on  the  first  day  of 
the  next  term  of  court.  He  is  to  retain  it  and  give  notice  to 
the  eT^^cutor  named  in  it,  if  any,  or  to  some  person  interested. 
If  the  jurisdiction  is  elsewhere  he  may  deliver  it  to  the  execu- 
tor, or  to  some  other  trusty  person  interested,  to  present  in 
the  proper  court  of  probate.* 

§  191.  I>uty  of  other  persons  and  executor. — If  any  other 
person  than  the  executor  (or  judge)  has  the  custody  of  a  will, 
he  must,  within  thirty  days  after  he  has  knowledge  of  the 
death  of  the  testator,  present  it  in  court  or  to  the  executor 
named  in  it.  The  executor  must  within  thirty  days  after  he 
has  knowledge  of  the  death  of  the  testator,  or  that  he  is  named 
as  executor,  present  the  will  (if  not  already  in  the  custody  of  the 
court),  and  in  any  case  within  the  said  thirty  da^^s  shall  signify 
his  acceptance  of  the  trust,  or  refuse,  in  writing,  in  Wisconsin 
and  Michigan.  Any  neglect  of  these  duties,  without  reason- 
able cause,  renders  the  person  liable  for  damages  to  any 
person  injured,  in  Wisconsin,  and  to  ten  dollars  per  month 
damages  to  each  person  interested  for  every  month  he  shall  so 
neglect  after  the  thirty  days,  in  Michigan.^ 

§  192.  Commitment  for  neglect. —  Any  person  having  the 
custody  of  a  will  neglecting,  without  reasonable  cause,  to  de- 
liver it  into  the  proper  court,  after  being  duly  notified  by  the 
court,  may  be  committed  to  jail  by  the  court  on  a  warrant  is- 
sued for  that  purpose  until  he  delivers  the  will.*    If  more 

^  Harring  v.  AUen,  supra.  within   a  reasonable  time  after  he 

<R  S.  Wip.,  sec.  8784;    Howell's  knowf  of  the  death  of  the  testator; 

Stat  Mich.,  §§  5703,  6796 ;  Allison  v.  otherwise,  if  the  estate  is  otherwise 

Smith,  suprcL  settled  or  disposed  of,  he  may  bar 

'R  S.  Wi&,  sec.    8785;    HoweU's  himself   by   his   neglect    Fourteen 

Stat  Mich.,  g§  5798, 5799.  See  Allison  years'  delay  is  nnreasonabla    Foote 

T.    Smith,  auprcu     One    who   has  v.  Foote,  61  Mich.  181. 

poooeooion  or  knowledge  of  a  wiU  ^b.  S.  Wi&,  sea  8786;  HowelPs 

tinder  which  he  claims  an  interest  in  Stat  Mich.,  g  6800;    Probate  Code 

the  legacies  must  procure  probate  Minn.,  sea  24.    This  section  of  the 
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than  one  execator  is  named  in  the  will,  the  one  having  the 
custody  of  the  will,  if  either,  would  alone  be  liable  to  these 
penalties,'  though  all  who  neglected  unreasonably  to  signify 
their  acceptance  or  refusal  would  doubtless  be  liable  to  any 
person  injured  by  the  neglect 

§  193.  Sow  duly  notified. —  How  the  person  having  a  wiU 
in  possession  should  be  "  duly  notified  "  to  produce  it  in  the 
court,  the  statute  does  not  prescribe;  but  as  the  notice  lays 
the  foundation  for  commitment  for  contempt,  it  should  be  by 
a  mandatory  process.  The  practice  in  some  courts  of  probate 
in  this  country  seems  to  have  been  in  such  cases  to  proceed 
by  a  summoDS,^^  or  citation.  The  process  in  such  case  is 
equivalent  to  the  special  mandatory  eitation  of  the  ecclesiastical 
courts,  by  which  a  defendant  was  summoned  to  appear  and  per- 
form some  special  act."  Whether  called  summons,  citation 
or  notice,  it  should  require  or  command  the  production  of 
the  paper  in  court. 

§  194.  Who  may  apply  for  prohate. —  It  seems  any  person 
interested  as  legatee  or  otherwise,  or  a  creditor,  or  a  creditor 
of  a  devisee  who  has  a  right  to  have  the  estate  put  in  process 
of  settlement  so  that  he  may  collect  his  debt,  has  a  right  to 
apply  for  probate  of  the  will,  if  there  be  one ;  that  the  juris- 
diction to  summons  the  person  having  custody  of  the  will  to 
produce  it  is  incident  to  the  general  jurisdiction  of  probate 
of  wills  and  granting  administrations,  and  it  is  said  the  judge 
may  ex  officio^  or  at  the  instance  of  any  person,  cite  the  exec- 
probate  code  is  the  same  as  sec.  18,  had,  under  the  provisions  of  sections 
oh.  47,  Gen.  Stat  1878,  which  is  re-  8825,  882(8,  R  a  Wis. ;  sees.  91,  »2, 
pealed  by  the  cod&  It  retains  at  the  Probate  Code  Minn. ;  HowelFs  Stat, 
end  the  words  "as  above  directed,"  Mich.,  §g  6876,  5877;  post^  ch.  XI, 
but  sec&  11  and  12  of  the  same  chap-  n.  78^  If  it  should  then  appear  that 
ter,  which  were  substantially  like  the  he  had  the  will  in  his  custody,  there 
provisions  mentioned  in  g  191, 8upra^  seems  to  be  no  reason  why  he  oould 
are  omitted  from  the  coda  not  be  committed  under  the  section 

9  Hill  V.  Davis,  4  Mass.  187  (Forms  under  consideration  until  he  delivers 
27,  28,  29).  it  into  court 

10  See  Stebbins  v.  Lathrop,  4  Pick.  "  Proctor's  Pr.  in  EccL  Gt  (Dublin, 
83.  The  notice  should  require  the  1798^  *"  Citation,"  pi  76.  It  seems  an 
delivery  at  or  within  some  stated  time,  attorney  br  solicitor  cannot  refuse  to 
If  the  person  notified  denies  the  pes-  produce  the  will  on  account  of  any 
session  of  the  instrument,  he  may  be  lien  he  may  claim  upon  it  Gteoiges 
cited  and  proceedings  for  a  discovery  v.  Georges,  18  Vesey,  294 
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utor  to  prove  the  will ;  that  the  refusal  of  the  executor  to 
act  does  not  make  the  legacies  void;  that  appearance  and 
opposition  to  the  probate  by  all  the  legatees  or  devisees  is 
not  an  express  renunciation  of  their  legacies  or  devises ;  and 
nothing  short  of  an  express  renunciation  could  be  taken  notice 
of  in  the  probate  court." 

§  195.  Proceedings  for  probate. —  The  statutes  of  Michigan 
and  Wisconsin  do  not  prescribe  any  practice  as  to  the  manner 
of  instituting  proceedings  for  probate.  They  provide  that 
when  any  will  shall  have  been  delivered  into  or  deposited  in 
the  court,  the  court  "  shall  appoint  a  time  and  place  for  prov- 
ing it  when  all  concerned  may  appear  and  contest  the  pro- 
bate." "  The  probate  code  of  Minnesota  now  requires  a  veri- 
fied petition  for  the  probate  by  an  executor,  devisee  or  legatee, 
or  some  person  "  interested  in  the  estate,"  to  set  the  court  in 
motion.  The  petition  must  show :  (1)  The  names,  ages  and 
residences  of  the  heirs  and  devisees  of  the  decedent  so  far  as 
known  to  the  petitioner ;  (2)  the  probable  value  of  the  personal 
property  of  the  estate  and  also  the  probable  value  of  the  real 
property  and  its  character ;  (3)  the  name  (and  residence  if 
known)  of  the  executor  or  executors  named  and  the  name  of 
the  person  for  whom  letters  testamentary,  or  of  administra- 
tion, are  prayed;  but  no  defect  of  form,  or  in  the  statement 
of  facts  in  the  petition,  invalidates  the  probate.*'* 

i>  Stebbins  y.  Lathrop,  miprOj  citiog  parties,  Taff  v.  Hoamer,  14  Mich.  ^9 ; 

8  Bacon's  Abr.,  84,  Ex'is  &  Ad.,  R  1 ;  AUison  t.  Smith,  10  id.  405 ;  People 

Id.  40,  Ex*i8  &  Ad.,  E.  8 ;  Godolphin,  v.  Wayne  Cir.  Judge,  89   id.  198 ; 

60;  Toller,  Law  of  Ez'rs  (8d  ed.),  42,  Stevens  v.  Hope,  52  id  65;  Morford 

96;  Swinburne,  pt  6,  §  12;  Townson  v.  Dieffenbacker,  54  id.  694;  Llojd  v. 

T.  Tickell,  8  Bam.  &  Aid.  81.    See  V^ayne  Cir.  Judge,  56   id.  286.    A 

Smith  V.  Moore,  6  Maine,  274,  as  to  slave  to  whom  the  wiU   gave   his 

the  time  within  which  a  will  may  be  freedom.    Ford  v.  Ford,  7  Humph. 

proved.    In  Massachusetts,  although  (Tenn.)  92  (Form  26). 
original  administration  could  not  be       i>  R  S.  Wis.,  sea  8787 ;  HowelPs 

granted  after  twenty  years,  under  the  Stat  Mich.,  §  5801  (Forms  80,  81,  82). 
statute  (Marcy  v.  Marcy,  6  Metcalf,        i^a  Probate  Code  Minn.,  sees.  25, 26, 

870X  yet  a  will  might  be  proved  after  27, 28.    Under  the  practice  in  the  ec- 

twenty  yean  for  the  purpoee  of  es-  clesiastical  courts,  the  executor  could 

tablishing  title  to  real  estata    Shum-  prove  the  will  "  in  common  form  " 

way  V.  Holbrook,  1  Pick.  114    But  a  by  his  own  oath  alona    But  when 

legatee  may  bar  himself  by  lache&  the  will  was  to  be  proved  in  solemn 

Foote  T.  Footer  suprcu     See  as  to  form,  the  persons  interested  were  first 

xiatare  of  proceedings  and  who  are  cited  to  appear,  and  in  their  presencr 
7 
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§  195a.  Jurisdiction  should  afppear  on  the  records  of  the 
court —  To  give  the  court  any  jurisdiction  something  more 
than  a  paper  in  form  a  will  must  appear,  and  can  more 
properly  appear  by  a  formal  petition  than  otherwise,  to  wit : 
The  death  of  the  testator ;  in  Michigan  and  Wisconsin  his 
residence  in  the  county,  and  that  the  paper  writing  propounded 
is  his  last  will."**  These  things  must  appear  by  proof  or 
legal  inference,  and  the  practice  everywhere  now  is  to  present 
a  petition  alleging  them,  and  thereupon  the  court  by  order 
appoints  the  time  and  place  of  hearing  and  orders  notice  to  be 
given  as  the  statute  provides."® 

§  196.  Notice  of  hearing, —  The  petition  should  also  inform 
the  court  of  the  names  and  residence  of  all  the  persons  inter- 
ested if  known,  and  who,  if  any,  are  minors  or  non  compos 
mentisy  that  a  guardian  ad  litem  may  be  appointed.  This  is 
essential  in  Wisconsin,  proper  at  least  in  Michigan,  and  en- 
tirely unnecessary  in  Minnesota,  where  the  statute  requires 
their  ages  to  be  stated."  In  Minnesota  the  notice  to  be  given 
seems  now  to  be  entirely  in  the  discretion  of  the  court,"*  and 
if  the  persons  interested  have  knowledge  of  the  proceedings 
to  fix  time  and  place  of  hearing,  perhaps  no  further  notice 

the  will  was  exhibited  to  the  judge  ^'c  it  seems  that  it  is  not  neces- 
with  the  petition  of  the  proponent  sary  in  the  petition  to  allege  testa- 
Witnesses  when  sworn  were  exam-  mentary  capacity  of  the  testator, 
ined  **  secretly  and  separately  '*  upon  Hathaway's  Appeal,  46  Mich.  826.  But 
the  allegations  of  the  proponent,  and  see  in  making  up  an  issue  on  appeal, 
interrogatories  propounded  by  par-  contra,  Beaubien  v.  Cicotte,  8  Mich, 
ties  opposing  the  probate.  Lovelass,  9 ;  Taff  v.  Hosmer,  14  id.  809,  818. 
"Disposal  of  a  Person's  Estate,**  etc.,  As  to  residence,  see  WiU  of  Slinger, 
DubUn,  1789,  citing  Swinburne,  448,  72  Wi&  22. 

449.    But  in  modem  courts  of  pro-  i«  Wis.  Laws  1887,  ch.  295  (a  &  B. 

bate,  where  witnesses  are  examined  An.  Stat,  sec.  4052a) ;  O'Dell  v.  Rog- 

orally  in  open  court,  and  the  contest  ers,  44  Wis.  186.    Though  a  general 

if  any,  proceeds  like  a  trial  at  law  guardian  appears,  if  he  is  adversely 

(without  a  jury),  the  general  practice  interested.    Marx   v.  Rowlands,   59 

is  to  present  a  petition  propounding  Wis.  110 ;  Damouth  v.  Klock,  29  Mich, 

the  will  It  is  manifest  that  the  court  289.    See  Walker  v.  Hull,  85  id.  488 ; 

should  be  informed  in  some  way  of  Breen  y.  Pangbom,  61  id.  29,  82 ; 

more  than  the  Minnesota  code  re-  Landon  y.  Comet  62  id.  ^80.    None 

quires.  need  be  appointed  in  Minnesota  in 

13^  The  probate  must  be  in  the  court  aby  case  unless  required  by  statute^ 

having   jurisdiction   of   the   estate.  WiU    of  Mousseau,  80    Minn.  202; 

Lloyd  v.  Wayne  Cir.  Judge,  56  Mich.  Balch  v.  Hooper,  82  id.  158^ 

286,  24a  1^  Probate  Ck>de,  sec.  2a 
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would  be  necessary.  In  Wisconsin  and  Michigan,  notice  must 
be  personally  served  on  the  persons  interested  (ten  days  be- 
fore the  hearing  in  Wisconsin),  or  published  at  least  three 
weeks  successively  in  a  newspaper  to  be  designated  in  the 
order  fixing  time  and  place  of  hearing."  A  statute  of  Michigan 
requires  the  judge,  when  it  appears  that  any  of  the  heirs  are 
residents  of  a  foreign  country,  to  notify  the  consul  of  such 
country,  if  any  resident  in  the  state,  and  if  there  is  none,  then 
he  shall  notify  the  consul  of  such  foreign  country  in  New 
York  city  of  the  pendency  of  and  time  of  hearing  of  the  ap- 
plication ;  the  notice  to  be  by  letter  mailed  at  least  sixty  days 
before  the  hearing.^**  Perhaps  if  any  minor  would  take  un- 
der the  will  as  much  as,  or  more  than,  if  the  deceased  had 
died  intestate,  it  would  be  less  important  to  bind  him,  if  there 
is  no  contest;  but  if  the  will  is  objected  to  and  contested, 
minors  interested  have  the  right  to  be  represented  in  support 
of  the  will.  If  real  estate  is  devised  by  the  will,  it  is  impor- 
tant that  the  proceedings  should  not  be  only  right  and  proper, 
but  conclusive.^^  All  persons  interested  have  a  right  to  in- 
tervene and  become  parties  at  any  time  before  the  final  de- 
cision," and  those  interested  to  support  the  will,  it  would 
seem,  should  be  brought  in,  as  well  as  others,  if  it  is  contested. 
Otherwise  they  could  not  be  bound,  if  the  will  should  be  re- 
jected, and  might  perhaps  propound  it  again  at  a  future  time. 
§  196a.  Order  for  hearing  and  notice. —  A  formal  order,  fix- 
ing the  time  and  place  of  hearing  and  directing  the  manner  of 
service  or  publication  of  the  notice,  is  made  and  the  notice 
given  as  required  by  the  order.* 

^  R.  S.  Wis.,  sec.  8787 ;   Howell's  notice  presumed  after  fifteen  years. 

Stat  Mich.,  §  5801.    Must  be  pub-  Portz  y.  Schantz,  70  Wia,  497. 

lished  tliree  fuU  weeks  before  the  i<^  HowelPs  Stat,  §  6812. 

hearing.    0*Dell   v.  Rogers,   supra.  ^^See  ante,  cb.  Ill,  Guardian  ad 

Notice  ordered  in  Mihoavkee  Sentir  Litem. 

nel;  publication  in  MUwavkee  Daily  i?  Sawyer  v.  Dozier,  5  Iredell,  97 ; 

Sentinel  held   sufficient    Melms  t.  Patton  v.  Allison,  7  Humph.  820; 

Pfister,  59  V7ia  186.    See  Dayton  ▼.  Allison  v.  Smith,  16  Mich.  405 ;  Ste- 

Mintzer,  23  Minn.  898.    Notice  for  yens  y.  Hope,  52  id.  65. 

hearing    July  24th;   hearing    Au-  *  The  preliminary  order  and  notice 

^ust  7th.    Continuance  presumed  in  are  yalid  though  made  by  a  judge 

Absence  of  proof,  when  attacked  col-  who  is  a  legatee  named  in  the  wiU. 

laterally.    Field  y.  Apple  Riyer  K  D.  McFarlane  y.    aark,  89   Mich.   44 

Co,  67  Wia  669.    Affidayit  of  publi-  (Forms  81,  82). 
cation  —-  —-  successiye  weeks; 
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§  197.  Proof  hy  one  witness, —  Though  the  proof  of  all  wills 
must  be  in  solemn  form  or  per  testes^  if  no  person  appears  to 
contest  a  will,  the  court  may,  in  its  discretion  (and  it  is  a  com- 
mon practice),  grant  probate  of  it  on  the  testimony  of  some 
one  of  the  subscribing  witnesses  only ;  but  only  when  the  wit- 
ness testifies  to  the  execution  of  the  will  in  all  particulars,  as 
required  by  the  statute,  and  that  the  testator  was  of  sound 
mind.^*  If  the  witness  produced  fails  upon  any  point,  or  his 
knowledge  of  the  facts  does  not  include  every  point  of  the 
requisite  formalities,  the  others  should  be  called  if  within  the 
jurisdiction  of  the  court.'^ 

§  198.  When  more  should  he  required. —  If  the  instrument 
is  informal,  without  a  proper  attestation  clause,  or  different  in 
its  character  and  provisions  from  what  would  naturally  be  ex- 
pected from  the  circumstances  of  the  testator,  and  especially  if 
there  are  minor  children  whose  natural  rights  as  heirs  are 
prejudiced  thereby,  it  would  seem  no  more  than  a  prudent  ex- 
ercise of  discretion  to  require  the  attendance  of  more  than  one 
witness  and  that  there  should  be  more  than  a  formal  examina- 
tion of  the  witnesses.^ 

§  199.  Purpose  of  witnesses. —  Any  person  interested  has 
the  right  to  insist  on  the  testimony  of  all  attesting  witnesses 
(or  at  least  of  the  number  required  by  statute),  if  living  and 
within  reach  of  the  process  of  the  court.  They  are  regarded 
in  law  as  placed  around  the  testator  in  order  that  no  fraud 
may  be  practiced  upon  him  and  to  judge  of  his  capacity  at  the 
execution  of  the  will.^  Depositions  of  the  subscribing  wit- 
is  0*Dell  y.  Rogers,  suprcu  See  pacity,  slight  evidence  of  testament- 
Noyes  v.  Barber,  4  N.  H.  406 ;  1  WiU-  ary  capacity  is  all  that  is  required, 
iams,  Ex'rs,  pt  1,  bk.  4,  ch.  2,  §  a  Allen  v.  Grifian,  69  id  529.    See  Will 

19  R  a  V\ri8.,  sec.  8788;  Howell's  of  Cole,  49  id.  179.  Contra,  that 
Stat  Mich.,  §  5802 ;  Prob.  Code  Minn.,  the  burden  is  on  the  proponent^  Lay- 
**  that  the  testator  had  testamentary  man*8  Will,  40  Minn.  871 ;  Beaubien 
capacity  to  make  the  same,*'  sec.  29.  ▼.  Cicotte,  8  Mich.  9 ;  Tafl  y.  Hosmer, 
It  seems  that  this  statute  requires  af-  14  id.  814 ;  Aiken  y.  Weckerly,  19  id. 
firmatiye  proof  of  the  testator's  san-    481. 

ity,  and  until  made  there  is  no  pre-       ^  See  Doe  y.  Lewis,  7  Car.  &  P. 
sumption  of  sanity.     When   made    574;  Jackson  y.  Vickery,  1  Wend. 
prima  facie  the  burden  of  proof  is  on    406 ;  Fetherly  v.  Waggoner,  1 1  Wend. 
contestant     In  re  Silverthome,  68    599  (Form  88). 
Wis.  87  (the  burden  is  on  contestant).       soa  Form  84. 
In  the  absence  of  evidence  of  incar       'i  See  2  OreenL  Ev.,  §  691 ;  Chase  y. 
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m 
« 

nesses  or  others  may  be  taken  wfio^-.iiecessary.  The  statate 
of  Michigan  provides  for  taking  the/tc!3taraony  of  subscribing 
witnesses  who  reside  in  the  state  but  &a^:af  the  county  where 
the  will  is  to  be  proved,  whose  attendance ;6a^not  be  procured 
by  reason  of  sickness  or  infirmity.  It  is  takeji'.Vefore  the  judge 
of  probate  of  the  county  where  the  witness  re$fd6s.  The  stat- 
ute provides  the  practice  fully."* 

§  199a.  Haw  and  J>y  whom  contested  —  The  isiufi.'^'There 
are  no  formal  pleadings  in  the  probate  courts  upon  a  wilrpon- 
test.  The  usual  practice  is  for  a  contestant  to  file  obfectjoiis 
to  the  allowance  of  the  writing  propounded  as  the  will  of  tlj^*'; 
decedent,  stating  the  grounds  of  the  contest.  Questions  may 
be  raised  as  to  due  execution  or  attestation,  the  testamentary 
capacity  of  the  testator,  or  fraud  or  undue  influence  in  pro- 
curing the  execution.  The  minor  issues  are  all  involved  in  one 
general  issue  —  whether  or  not  the  instrument  propounded  is 
the  will  of  the  decedent.*  No  other  issue  as  to  the  construc- 
tion or  effect  of  the  will,  if  established,  can  be  connected  with 
it.*  But  the  question  whether  any  part  has  been  revoked  or 
inserted  through  fraud  may  be  considered,  and  only  such  part 
as  is  the  will  of  the  testator  at  his  death  may  be  allowed.®  All 
persons  in  any  way  interested  are  parties,,  and  any  person 
having  any  substantial  right  or  interest  of  which  he  would  be 
deprived  by  the  probate  may  contest  it ;  ^  but  if  there  is  more 

linooln,   8  Masa    286 ;    Brown  y.  whether  the  will  waa  revoked  by  the 

Wood,  17  id.  72,  78 :  Patten  v.  Tail-  testator.  Nelson  v.  McQiffert,  8  Barbu 

man,  27  Ha  29.    See  Abbott  v.  Ab-  Ch.  168;  Hope's  Appeal,  48  Mich, 

bott^  41  Mich.  540;  Fraser  y.  Jenni-  518;  StoTens  ▼.  Hope,  52  id.  85. 

son,  42  id.  206,  22a  c  Jnfra,  §  214 

ni'HoweU's  Stat  Mich.,  §§  7426-  ^Will  of  Langevin,  45  Mina  429; 

7482.  Allison  t.  Smith,  supra;  Stevens  v. 

•  See  Am.  Bap.  Misa  Union  v.  Peck,  Hope,  supra;  Lloyd  v.  Wayne  Cir. 
9  Mich.  445 ;  Taff  v.  Hosmer,  14  id.  Judge,  56  Mich.  236.  In  Taff  v.  Hoe- 
809 :  AUison  v.  Smith,  16  id  405 ;  mer,  14  id.  248,  255,  it  is  intimated 
Hatbaway's  Appeal,  46  id.  826 ;  El-  that  none  but  ihe  heir  or  next  of  kin 
lair  V.  Wayne  Cir.  Judges  id  496  could  contest  a  will  which  only  dis- 
(Form  244).  poses  of  property,  and  held  that  the 

*  Farmer  v.  Sprague,  57  Wis.  824;  next  of  kin  to  the  heir  could  not 
Allen  V.  Griffin,  69  id  529,  587-8.  on  such  a  contingent  interest;  but 
But  the  inquiry  may  include  every-  in  Langevin's  Will,  aupi*a,  a  judg- 
thing  necessary  to  determine  whether  ment  creditor  of  the  heir,  whose  lien 
there  was  a  valid  execution  under  on  real  estate  would  be  defeated  bj 
the  law  (Allison  V.  Smith,  9upraX  and  the  will,  is  a  '<  person  interested," 
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than  one  contestant,  thQ.*i^un3  must  be  determined  in  one  pro- 

c   • 

ceeding.    It  is  ^ot  sevBi'able  for  the  purpose  of  removal  to  a 
federal  court.         .'>/'• 

§  200.  W1ien,lii,e\mtnes8€8  are  out  of  the  state  or  incompe- 
tent—  If  none 'cifite  subscribing  witnesses  reside  in  the  state, 
the  testiraorly/ro'f  other  witnesses  may  be  admitted  to  prove 
the  sanity^of  the  testator,  and  proof  may  be  admitted  of  the 
hand\rritipg  of  the  testator  and  witnesses.®  And,  it  seems, 
the.'Vqle  is  the  same,  generally,  if  any  of  the  witnesses  have 
become  insane,  or  otherwise  incompetent,  if  they  were  com- 
,  /^tent  witnesses  at  the  time  of  execution.* 
•/.^  •  §  201i  Proof  against  testimony  of  subscribing  untnesses. — 
And  a  will  may  be  proved  by  other  evidence  against  the  tes- 
timony of  some  or  even  of  all  the  subscribing  witnesses,  if 
their  testimony  is  overborne  by  other  evidence.**  But  the 
evidence  in  such  case  must  be  clear  and  full  to  substantiate  a 
wiU.» 

§  202.  Burden  of  proof  on  testamentary  capacity. —  The  rule 
in  the  ecclesiastical  courts  seems  to  have  been  that  the  sanity 
of  the  testator  is  presumed  until  the  contrary  is  shown;  not 
as  a  legal  presumption,  but  apparently  as  a  presumption  of 
fact  that  the  mind  is  in  a  normal,  healthy  condition,  until 
shown  by  evidence  to  be  otherwise.*  But  the  burden  of  proof 
is  on  the  proponent  of  the  will,  and  the  practice  is  very  gen- 

under  section  28  of  the  probate  code,  Mass.   858;   Jauooey  y.   Thome,  0 

and  may  contest  the  wilL    See  Alii-  Barb.  Ch.  40 ;  Barker  y.  McFerran,  26 

son  V.  Smith,  supra;  People  y.  Wayne  Pa  St  211.   Or  if  one  remains  and 

Cir.  Judge,  89  Mich.  198;  Fraser  v.  does    not  recollect  the  ezecntion* 

Jennison,  106  U.  S.  181.  Lawrence  ▼.  Norton,  46  Barb.  448. 

»R  a  Wis.,  sec.  8788;   Probate  ^^Will  of  Susan  Jenkins,  43  Wis. 

Code  Minn.,  sec.  80  (as  evidence  of  the  610 ;  Jauncey  v.  Thome,  supra;  Rigg 

execution  of  the  will  in  Minnesota) ;  y.  Wilton,  18  BL 16 ;  Bennett  y.  Sharp, 

HowelFs   Stat  Mich.,  §   680a    See  83  Eng.  L.  &  £q.  618;  Jackson  y. 

Beaubien  v.  Cicotte,  8  Mich.  9;  Ab-  Christman,  4  Wend.  277,  283;  Peebles 

hot  V.  Abbott,  41  id.  640,  64a    A  y.  Case,  2  Bradf .  Sur.  226 ;  1  PhiL  Ey. 

commission  may  be  issued  to  take  (Cowen  &  Hill's  Notes),  602.  See  Meu- 

the  testimony  of  absent  witnesses,  rer's  Will,  44   Wis.  892;   Aikin  y.                          , 

R  a  Wis.,  sea  4052 ;  Probate  Code  Wekerly,  19  Mich.  482.                                                 ! 

Minn.,  sec.  813 ;  HowelPs  Stat  Mich.,  ^  McKimde  y.  Handasyell,  2  Hagg. 

§  6765 ;  Rue  High,  Appellant,  2  Doug.  211 ;  Vernon  y.  Kirk,  80  Pa  St  218 ; 

(Mich.)  514.  2  Starkie,  Ev.  922. 

»  Patten  y.  Tallman,  Chase  v.  Lin-  »  i  Williams'  Ex'rs  (6ih  Am.  ed.^ 

coin,  supra;  Sears  y.  Dillingham,  12  20,  2L 
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eral  under  statutes  like  ours  of  questioning  the  witnesses  as  to 
the  soundness  of  mind  of  the  testator,  as  well  as  the  formali- 
ties of  the  execution."  But  some  of  the  cases  cited  state  the 
rule  or  practice  to  be,  when  the  subscribing  witnesses  are  dead, 
or  not  obtainable,  that  upon  proof  of  the  due  execution  and 
the  handwriting,  the  presumption  of  sanity  establishes  di, prima 
facie  case.  It  is  submitted,  however,  that  where  the  statute 
requires  affirmative  testimony  of  the  testator's  soundness  of 
mind,  and,  in  the  case  of  non-residence  of  the  subscribing  wit- 
nesses, admits  the  testimony  of  other  witnesses  to  prove  the 
sanity  of  the  testator  and  the  due  execution,^  there  can  be  no 
such  presumption  of  sanity  as  is  sufficient  unaided  by  any 
other  testimony  or  circumstances.  The  presumption  as  to  full 
age  is  the  same  as  in  case  of  other  instruments,  and  no  statute 
or  practice  has  ever  required  further  proof  on  that  point 
until  contested. 

§  203.  The  practice. —  The  practice  under  the  statutes  seems 
to  be  to  require  some  evidence  in  support  of  the  presumption 
of  sanity,  in  all  cases,  whether  contested  or  not.^  But  when 
the  proponent  has  made  a  prima  fame  case,  the  case  then 
stands  for  the  purposes  of  the  order  of  proof  as  though  the 
onus  probandi  was  on  the  contestant  throughout  upon  that 
question.*^  The  cases  are  numerous  in  some  states  that  hold 
a  presumption  of  law  in  favor  of  sanity,  and  throw  the  bur- 
den of  proof  on  the  contestants,  but  the  statutes  are  different. 

§  204.  Order  of  proof  and  a/rgvment —  The  order  of  proof 
in  contested  cases,  upon  the  ground  of  mental  incapa<;ity,  is 
clearly  stated  by  Justice  Cooley."    The  proponent  puts  in  the 

S7  Layman's   Will,  40   Minn.    871 ;  Mass.  79,  85 ;  WiUiams  ▼.  Robinson, 

Beanbien  v.  Cicotte,  8  Mich.  9 ;  Taff  42  Yt  65a    In  Wisconsin  the  pre- 

T.  Hoemer,  14  id.  809 ;  Aikin  v.  Week-  sumption   of  sanity   seems    to    be 

erly,19]d482;Kempseyy.Mc6inni88,  stronger    under   the   same   statute. 

21  id.  128.  The  presumption  of  sanity  Will  of  Cole,  49  Wis.  179 ;  WiU  of 

cannot  hava  the  force  of  an  inde-  Silverthome,  68   id.  872 ;    Allen  v. 

pendent  fact  to  serve  as  a  substantial  Qriffin,  69  id.  529. 

make-weight  against  counter-proof B.  '^R  S.  Wia,  sec.  8788;    Howell's 

HcGinnJss  v.  Eempsey,  27  id.  868;  Stat  Mich.,  §  5808;    Probate  Code 

Crowninshield   v.  Crowninshield,  2  Minn.,  sec.  80. 

Gray,  524-532 ;  Gerrish  y.  Nason,  22  29  See  cases  cited  in  note  27. 

Meu  488,  441 ;  Perkins  v.  Perkins,  89  so  Kempsey  v.  McGinniss,  21  Mich, 

N.  a  163. 168 ;  Thompson  v.  Kyner,  128, 14a 

65  Pa.  St  368 ;  Baldwin  v.  Parker,  99  >!  In  Taff  v.  Hosmer,  14  Mich.  814 
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formal  proofs  by  the  attesting  witnesses,  including  the  sanity  of 
the  testator  at  the  time  of  the  execution,  and  rests.  The  con- 
testant then  produces  his  whole  evidence  on  the  subject,  and  the 
proponent  is  allowed  to  go  fully  into  the  question  not  merely  in 
reply,  or  by  way  of  rebuttal,  but  to  produce  affirmative  evi- 
dence as  fully  as  if  he  was  defendant.  And  the  proponent 
has  the  opening  and  closing  argument.  This  practice  is  sus- 
tained upon  the  ground  that  proof  that  the  decedent  was  not 
insane  is  to  prove  that  an  exceptional  state  of  facts  did  not 
exist  —  in  other  words,  to  prove  a  negative ;  and,  on  general 
principles,  very  slight  evidence  only  should  be  required  of  the 
party  called  upon  to  take  the  burden  of  proving  such  a  state 
of  facts.    The  same  rule  prevails  in  Minnesota.'^* 

§  205.  Opinions  of  witnesses. —  The  subscribing  witnesses, 
though  not  experts,  are  permitted  to  testify  their  opinions  as 
to  the  sanity  of  the  testator  at  the  time  of  execution,  "  be- 
cause that  is  one  of  the  facts  necessary  to  the  validity  of  the 
will,  which  the  law  places  them  around  the  testator  to  attest 
and  testify  to."  ^  In  Massachusetts  no  others  but  the  attest- 
ing witnesses  and  experts  can  testify  to  their,  opinions ; "  but 
this  is  not  the  general  rule,  and  the  great  preponderance  of 
authority  in  this  country  is  the  other  way.** 

819.    The  eTidence  which   the  pro-  v.   Gardiner,   id.    155;    Hewlett  ▼. 

ponent  puts  in  at  the  outset  only  Wood,  55  id.  634^  686.     It  was  the 

answers  to  that  inference  which  the  uniform  practice  to  allow  it  in  the 

law  draws  in  favor  of  sanity  when  ecclesiastical  courts,  and  in  chancery 

any  other  act  is  in  questicxi.    Page  and  courts  of  law.    See  CampbeU,  J., 

817.    See,  also,  Kempsey  v.  McQin-  in  Beaubien  v.  Cicotte.  12  Mich.  495, 

niss,  supra;  Aikinv.Weckerly,9upra.  499.    But  the  witnesses  must  state 

S1&  Layman's  Will,  suprcu  the  facts  on  which  the  opinion  is 

>2Needham   ▼.   Ide,  5  Pick.  510;  based.  Pages  502, 50a  Doev.Beagan, 

Gray,  J.,  in  Hastings  y.  Rider,  99  6  Blackf.  (Ind.)  217 ;  Leach  y.  Plreb- 

Mass.  624.  ster,  89  Ind.  492.    But  witnesses  not 

s>  Id. ;  Commonwealth  y.  Wilson,  1  experts  cannot  give  opinions  based 

Gray,  389,  per  Shaw,  C.  J.  upon  the  testimony  of  others.    The 

>^Beaubieny.  Cicotte,  12  Mich.  459;  opinions    must    be    their   opinions 

Kempsey  y.  McGinniss,  21  id.  187 ;  formed  at  the  time,  from  their  own 

Porter  y.  Throop,  47  id.  818 ;  Rice  y.  ohseryation.     Medical  experts  only 

Rice,  50  id.  448 ;  Will  of  Pinney,  27  can   testify   as    to    their    opinions 

Minn.  280;   Layman's  Will,  40   id.  founded    upon    the    testimony    of 

871;  Morse  y.  Crawford,  17  yt499;  others  or  on  facts  stated  to  them. 

Delafield  y.  Parish,  25  N.  Y.  9 ;  Clapp  But  then   their   opinions   haye   no 

y.  Fullerton,  84  id.  190 ;   Gardiner  weight  unless  the  facts  be  found  as 
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§  206.  Bebutting  evidence. —  Under  the  order  of  proof  stated 
above,  the  contestant  would  of  course  have  the  right  to  pro- 
duce proper  evidence  in  rebuttal  of  any  new  afl^mative  evi- 
dence produced  by  the  proponent, 

§  207.  Testator's  knowledge  of  contents,  when  presumed. — 
On  proof  of  the  due  execution  of  the  will,  it  will  generally  be 
presumed  that  the  testator  knew  the  contents.  But  if  there 
was  no  formal  publication  at  the  time  of  execution,  and  from 
blindness,  physical  weakness,  or  other  cause,  the  testator  was 
unable  to  read,  it  should  be  proved  that  it  was  read  to  him,  or 
the  contents  otherwise  known  to  him  before  execution.** 

§208.  JExcuse  for  absence  of  witnesses. —  To  excuse  the  at- 
tendance of  the  stibscribing  witnesses,  if  not  shown  to  be  dead 
or  non-resident,  "the  degree  of  diligence  required  in  the 
search  for  them  is  the  same  which  is  required  in  the  search 
for  a  lost  paper,  the  principle  being  the  same  in  both  cases."  * 

§  209.  The  same. —  Though  the  statutes  speak  only  of  non- 
residence  in  the  state  as  excusing  the  production  of  the  attest- 
ing witnesses,  the  law  is  well  settled  that  the  rule  is  the  same 
if  any  of  them  become  insane  or  otherwise  incompetent,  or 
cannot  be  found  after  due  diligence.'^  In  such  cases,  a  full 
and  formal  attestation  clause  to  the  will  is  important,  though 
without  it  the  will  may  still  be  proved  if  a  proper  attestation 
can  be  shown." 

stated.      See    remarks    of    Chiis-  to  evidence  on  will  contest^  Frentis 
tiancy,  J.,  in  Kempsey  ▼.  HcGinniss,  y.  Bates,  88  Mich.  667. 
21  Micb.  137, 141.    But  what  degree  »2  GreenL  Ev.,  §  676;  Swett  ▼. 
of  mental  capaci^  is  necessary  to  Boardman,  1  Mass.  262L 
enable  a  testator  to  make  a  valid  *>1  GreenL  £v.,  §  674 
win  J8  a  question  of  law  with  which  *«  See  Wilde^  J.,  in  Hawes  v.  Hum- 
tfae  witnesses  have  nothing  to  do.  phrey,  9  Pick.  867 ;  Sears  v.  Dilling- 
P.  141.    To  what  extent  and  m  what  ham,  12  Mass.  861. 
manner  the  mind  of  the  testator  was  ^  Ela  v.  Edwards,  16  Gray,  91 ;  But- 
affected  by  the  disease,  or  what  was  ler  v.  Benson,  1  Barb.  626 ;  WiU  of 
bis  mental  condition,  was  a  question  John  Meurer,  44  Wis.  892.    On  the 
of  fact  upon  which  it  was  competent  whole  subject  of  evidence  in  testa- 
for  profeflsional  witnesses  to  express  mentary  causes,  consult  1  Jarman  on 
liieir  opinion.    P.  141.    The  question  Wills  (4th  Am.  edX  ch.  9,  §  8,  and 
of  insanity  is  a  mere  question  of  fact  notes;  also,  1  Williams'  Executors 
See  State  v.Pike^  49  N.H.  899.    Seeas  (6th  Am.  ed.),ptl,bk.4kCh.2,§6,and 

notea 
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§  209a.  Undue  influence  and  fraud. —  When  a  contest  Ls 
made  upon  the  ground  of  fraud  or  undue  influence  in  procur- 
ing the  execution  of  the  will  the  burden  is  on  the  contestant. 
Due  execution  by  a  sane  testator  appearing,  the  presumption 
is  that  it  was  his  voluntary,  deliberate  act,  and  to  defeat  the 
will  the  proofs  must  show  that  such  influence  was  exercised 
as  to  destroy  the  decedent's  free  agency  in  executing  the 
will.* 

§  210.  Other  questions. —  Although  the  cases  of  contest  usu- 
ally arise  upon  questions  of  testamentary  capacity,  undue  in- 
fluence, fraud  in  procuring  the  will,  or  defective  execution  in 
some  particular  named  by  the  statute,  other  questions  may 
arise.  If  the  instrument  was  executed  out  of  the  state,  and 
lacks  some  of  the  requisites  of  a  valid  will  executed  in  the 
state,  in  Wisconsin  or  Minnesota  it  would  become  necessary 
to  prove  the  law  of  the  place  where  it  was  made.  The  pre- 
sumption in  those  states,  in  the  absence  of  proof,  is  that  the 
law  of  another  state  is  the  same  as  our  own.'* 

§  211.  Appearance  to  contest —  Continuance. —  In  the  courts 
of  probate,  where  no  formal  pleadings  are  required,  and  the 
contestatio  litis  is  formed  by  the  appearance  of  any  party  to 
contest  on  the  return  day  of  the  notice  for  hearing  the  proofs, 
it  will  usually  be  found  necessary  if  any  person  appears  to  op- 
pose to  grant  what  was  known  as  a  "  term  probatory  "  in  the 
practice  of  the  ecclesiastical  courts,  which  was  a  continuance  to 
the  next  or  some  subsequent  court  day,  to  procure  the  attend- 
ance of  witnesses.  Objections  must  be  filed  in  writing  in 
Minnesota.    The  usual  practice  is  for  the  contestant  to  file 

•  See  ante,  §  180 ;  Jackman*s  Will,  47  id.  818 ;  Potter's  Appeal,  58  id.  106 ; 

26   Wi&   104;  WiU   of   CarroU,   60  Rice  v.  Bice,  id.  482;    Schofield  v. 

id.  487 ;  WiU  of  Smith,  62  id.  548 ;  Walker,  68  id.  96 ;  Maynard  ▼.  Vin- 

Will  of  Famsworth,  62  id.  474 ;  Will  ton,  59  id.  189 ;  CampbeU  v.  Camp- 

of  Armstrong,  68  id.  162 ;  Will  of  bell,  75  id.  58,  62.    A  beneficiary  can- 

Slinger,  72  id  22 ;  Storer's  Will,  28  not  testify  to  what  took  place  be- 

Minn.  9 ;  Mitchell  ▼.  Mitchell,  48  id.  tween  testator  and  himself  at  the 

78 ;  Nelson's  Will,  89  id.  204 ;  Hess*  time   of  execution.    Goerke's    Win 

WiU  (Minn.,  March  7,  1892),  51  N.  W.  (Wis.,  Nov.  17,  1891),  50  N.  W.  Re|k 

Rep.  614;  White  v.  Bailey,  10  Mich.  845. 

155;  Beaubien  y.  Cicotte,  12  id.  459;  s^Rape   v.   Heaton,  9   Wia    828; 

Barring  ▼.  AUen,  25  id  505 ;  Pierce  Walsh  ▼.  Dart,  12  id  625 ;  Brinshali 

T.  Pierce,  88  id  412 ;  Porter  v.  Thropp,  v.  Van  Campen,  8  Minn.  18  (IX 
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written  objections,  as  (1)  that  the  instrument  propounded  was 
not  duly  executed  as  required  by  law ;  (2)  that  the  deceased 
was  not  of  sound  mind  when  it  was  executed ;  (3)  that  the  ex- 
ecution was  procured  by  fraud  or  undue  influence,  etc.  A  sin- 
gle objection,  that  the  instrument  propounded  was  not  the  last 
will  and  testament  of  the  decedent,  would  include  any  or  all 
such  objections,  however.''*  But  if  th^  contest  is  upon  some 
other  ground,  as  that  the  will  propounded  had  been  revoked 
by  a  later  will,  ^  or  in  any  way,  the  objection,  it  would  seem, 
ought  to  be  distinctly  stated.  The  better  practice  in  all  cases 
would  be  for  the  contestant  to  state  the  grounds  upon  which 
lie  relies,  and  no  other.  The  issue  would  then  be  as  clearly 
and  distinctly  made  as  upon  formal  verified  pleadings. 

§  212.  JExamination  of  rvitness  to  non-contested  mU. —  A 
practice  has  very  extensively  obtained,  borrowed  from  the 
ecclesiastical  practice,  when  a  will  is  not  contested,  of  taking 
the  testimony  of  a  subscribing  witness  in  the  form  of  an  affi- 
davit. It  is  suggested  that,  where  all  the  material  facts  are 
to  be  affirmatively  proved,  and  the  probate  is  conclusive  as  to 
real  estate,  a  more  commendable  practice  would  be  to  ex- 
amine the  witness  orally,  at  least  to  the  extent  of  putting  a 
formal  question  upon  each  point  to  be  proved,  so  that  the  at- 
tention of  the  witness  may  be  called  to  each  separately.  In- 
stances will  occur  where  a  witness  who,  perhaps,  is  not  fully 
informed  as  to  the  essential  formalities  of  execution,  would 
sign  and  swear  to  an  affidavit  of  all  the  material  facts,  when 
direct  questions  put  upon  each  point  separately  will  divulge 
facts  which  show  a  lack  of  due  execution,  the  materiality  of 
which  he  did  not  know.**  For,  notwithstanding  that  the  law 
presumes  they  are  placed  around  the  testator  to  guard  against 
fraud  upon  him,  and  to  attest  the  testamentary  act  and  the 
capacity  of  the  testator,  it  frequently  occurs  that  they  are 

»•  Prob. Codei Minn., sea 48 ; Hath-  ▼.  Hope,  52  id.  65;  Wallis  ▼,  Wallis, 

away's  Appeal,  46  Mich.  826 ;  Turabull  114  Mass.  510. 
▼.  Richardiion,  69  id  400.  ^0  This  remark  is  founded  on  per- 

><*>  If  the  later  cannot  be  produced  sonal  experience  of  the  author.    In 

for  probate,  its  execution  and  that  it  one  case  the  testator  signed  at  one 

revoked  the  former  may  be  proved,  place  and  the  witnesses  at  another, 

Hope's  Appeal,  48  Mich.  518 ;  Stevens  at  the  request  of  a  third  person,  and 
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selected  as  witnesses  without  any  reference  to  their  intelli- 
gence, and  because  they  are  at  or  near  the  place,  and  easily 
procured.*^ 

§  213.  Several  instruments. — If  two  or  more  testamentary 
papers  are  propounded,  of  the  same  or  of  different  dates,  and 
the  earlier  in  date  or  execution  is  not  fully  revoked,  in  terms, 
or  by  a  full  disposition  of  the  testator's  property  by  a  later 
will,  probate  may  be  granted  of  all,  as  together  constituting 
the  last  will  of  the  testator.**  A  will  with  several  codicils 
making  changes  in  the  disposition  of  the  property  is  not  un- 
usual; but  the  effect  or  construction  of  the  conflicting  pro- 
visions is  not  considered  on  the  application  for  probate.  The 
question  is  whether  «or  not  the  instrument  propounded,  or  in 
case  of  entire  conflicting  instruments,  whether  either,  and  if 
either  which,  is  the  last  will  of  the  deceased.^ 

§  214.  Pwrt  fraudulent  or  revoked. —  But  if  an  entire  instru- 
ment is  propounded,  and  it  appears  that  a  part  has  been  in- 
serted by  fraud  or  mistake,  or  revoked  by  the  act  of  the  tes- 

not  in  the  presence  of  the  testator,  he  injustice^  and  which,   probably,  in 

making  no  acknowledgment^  them  many  cases,  from  hasty  and  unskil- 

of  his  signature,  and  the  instrument  f  ul  preparation  in  the  last  extremity 

disinherited  some  of  the  testator's  of  life^  do  not  embody  the  real  wiU 

children.  of  the  testator.    Speaking  from  ob- 

^^See  remarks  of  Campbell,  J.,  in  servation,  the  cases  are  not  extremely 

Beaubien  v.  Cicotte^  12  Mich.  495, 496.  rare  of  instruments  being  admitted 

It  may  seem  like  presumption  in  the  to  probate,  the  effects  of  which  are, 

writer  to  differ  from  the  learned  au-  in  some  particulars,  probably,  the  re- 

thor  of  the  standard  American  work  verse  of  the  real  intentions  of  the 

on  wills,  who   seems    to   advocate  testator.    In  Will  of  Smith,  «upra, 

greater  laxity  rather  than  greater  the  witnesses  swore  to  all  the  neoes- 

caation  in  admitting  non-contested  sary  formalities  in  a  deposition  on  a 

wills  to  probate.    See  2  Redf.,  Wills,  printed  form,  but  on  cross-examina- 

pt  2,  ch.  1,  §  8,  pp.  80,  81,  and  note  6,  tion  by  question  and  answer  they 

1st  ed«    See  Will  of  Smith,  1  Tucker  swore  that  some  of  the  requisite  for- 

(N.  Y.  Sur.),  227.    Those  who  have  malities  were  not  complied  with, 

had  no  experience  as  probate  judges  *^  Matter  of  Forman,  64  Barb.  274 

perhaps  have  little  idea  of  the  num-  Debentures  attached  and  referred  to 

ber  of  wills  which  are  permitted  to  in  the  will  are  a  part  of  the  wilL 

be  proved,  uncontested,  because  of  Ford  v.  Ford,  70  Wis.  19. 

the    timidity  and  hesitation  which  **  See  Nelson  v.  McGiffert.  8  Barbw 

often  prevents  persons  interested,  es-  Ch.   158 ;  Allen  v.  QrifflOy  69  Wis. 

pecially  women,  from  appearing  and  629,  587-8L 
contesting  instruments  which  work 
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tator,  OP  impliedly  by  law,  probate  may  be  granted  of  that 
part  unrevoked,  and  the  other  parts  rejected.^ 

§  215.  Condition  or  contingency. —  And  if  the  taking  effect 
of  the  instrument  is  dependent  on  any  condition  precedent, 
or  contingency,  the  performance  of  the  condition,  or  happen- 
ing of  the  contingency,  must  appear.** 

§  216.  After-discovered  codicil  or  vnU. — It  seems,  also,  that 
a  separate  codicil,  not  known  to  the  parties  at  the  time  of  the 
probate,  or  on  the  back  of  the  same  leaf,  which  escaped  atten- 
tion, may  be  proved  and  admitted  to  probate  subsequently.^ 
But  upon  presentation  of  a  later  will  which  does  not  expressly 
revoke  the  former,  the  question  of  revocation  cannot  be  de- 
termined upon  the  probate  of  the  later  will.  If  probate  is 
allowed,  the  probate  of  the  former  will  should  be  left  to  stand 
for  what  it  is  worth.** 

§  217.  Nuncupative  wills. —  If  a  nuncupative  will  is  pro- 
pounded in  Wisconsin,  by  which  more  than  $160  is  bequeathed, 
or  any  such  will  in  Michigan,  except  of  a  soldier  or  seaman, 
the  testamentary  words,  spoken  animo  testandij  must  be  clearly 
made  out  by  the  testimony  of  the  witnesses,  and  the  situa- 
tion, circumstances  and  formalities  prescribed  by  law  estab- 
lished. The  burden  seems  to  be  on  the  proponent  to  make 
more  than  a  prima  facie  case.  The  presumption  is  against 
such  a  will.*' 

§  218.  Nuncupative  he^ests  less  tJum  $160. —  It  seems  that 
nuncupative  wills  for  less  than  $150  in  Wisconsin,  and  those 

^  See  Burger  ▼.  Hill,  1  Bradf.  Sur.  sota,  nuncupative  wills,  except  of 

960 ;  Lyon,  J.,  in  Sherwood  y.  Sher-  aoldien  and  seamen,  are  abolished. 

wood,  45  Wi&  857.  In  Michigan  |800  may  be  bequeathed 

^  Ex  parte  Lindsej,  2  Bradf.  Sur.  by  a  nuncupative  will  proved  by  two 

204 ;  Todd*8  Will,  2  Watts  &  B.  145 ;  witnesses,  but  does  not  prescribe  the 

P&rsons  ▼.  Lanoe,  1  Vesey,  Sen.,  190L  formalities  of  execution.    But  doubt- 

^  Waters   v.   Stickney,   12  AUen  less  the  proof  must  show  the  same 

(Mas&X  1«  formalities  as  under  the  Wisconsin 

^^  Besanoon  v.  Brownson,  89  Mich,  statutei    See  note  to  §  5790,  Howeirs 

888.    Thedestructionof  awiU  which  Stat    Whether  if  the   amount  be- 

revoked  a  former  will  does  not  re-  queathed  was  lees  than  the  £80  speci- 

▼ive  the  former.    Scott  ▼.  Fink,  45  fied  by  the  original  statute  of  frauds 

Mich.  241  ($150  by  the  Wisconsin  statuta  R  a, 

47  See  Brunson  ▼.  Burnett,  2  Pinney,  sec.  2292),  the  same  formalities  of  ex- 

185;  Dawson's  Appeal,  28  Wi&  69;  ecution  and  proof  would  be  required, 

Owen's  Appeal,  87  id.  (^    In  Minne-  gwsref 
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of  soldiers  and  seamen,  may  be  proved  by  any  satisfactory 
evidence.  They  are  excepted  from  the  operation  of  the  stat- 
ute of  wills,  as  they  were  in  the  original  statute  of  frauds,  and 
may  (as  before  the  statute  of  frauds  all  nuncupative  wills 
might)  be  established  by  evidence  which  satisfies  the  court  of 
the  testamentary  words  and  intention.** 

§  219.  To  he  reduced  to  writing. —  The  practice  is  to  reduce 
the  will  to  writing,  in  the  form  established  by  the  evidence^ 
and  admit  it  to  probate.** 

§  220.  Lost  and  destroyed  tvUls  may  be  proved  in  the  courts 
of  probate  in  Wisconsin  and  Minnesota,**  and  in  Michigan 
also.** 

§  221.  Presumption  €Ls  to  missing  wiU. — But  a  will  is  not 
presumed  to  be  in  force  because  it  was  once  executed,  if  it 
cannot  be  found.  If  not  traced  out  of  the  testator's  hands,  it 
is  presumed  to  have  been  revoked  by  him  by  destruction;** 
but  this  presumption  may  be  rebutted  by  evidence."  It  must 
appear  that  diligent  search  has  been  made  for  it  if  the  de- 
struction is  not  shown.**  The  proof  of  due  execution  by  the 
testator,  and  of  the  contents,  must  be  strong,  positive,  and 
free  from  doubt.** 

^  In  the  probate  court  of  Suffolk  *i  In  Harring  ▼.  Allen,  25  Mich.  505» 

county,  Mas&,  such  a  will  was  ad-  a  missing  wiU,  claimed  to  ha^e  been 

mitted  on  the  testimony  of  one  wit-  fraudulently    destroyed,    was    pro- 

ness,  who  was  also  a  legatea   Goods  pounded  in  the  probate  court  and 

of  Arthur  Whiter  22  Law  Reporter,  rejected.    No  question  as  to  the  juris- 

110,  cited  Smith's  Prob.  Law  (Mas&),  diction  was  raised.    See  ante,  §  189. 

62,  n.  8.    See  Prince  v.  Hazleton,  20  « Idley  v.  Bowen,  11  Wend  227. 

John.  502;  Ex   parte  Thompson,  4  ^Id.;  Schultz  ▼.  Schultz,  85  N.  Y. 

Brad.  Sur.  154 ;  Hubbard  y.  Hubbard,  658 ;  Davis  v.  Sigoumey,  8  Met  487 ; 

8  N.  Y.  196.  Clark  v.  Wright,  8  Pick  67.    Upon 

^<*  Being  after  his  death  proved  by  the  question  whether  the  wiU  was 

witnesses  and  put  in  writing  by  the  destroyed  by  the  decedent^  declara- 

ordinary.'*      Bac.    Abr.,    Wills,    D.  tions  of   the  decedent   manifesting 

"  Being  after  the  testator's  death  re-  dissatisfaction  with  the  will,  though 

duced  to  writing,  and   having  the  not  made  at  the  time  of  the  aUeged 

court's  seal  affixed  thereunta"    Go-  acts  of    spoliation,  are   competent, 

dolphin,  Orphan's  Legacy,  ch.  IV,  6.  Harring  v.  Alien,  suprcu 

The  nuncupatory  words  should  be  ^  Jackson  v.  Betts,  9  Cowen,  208 ; 

found  in  the  decree  admitting  it  to  Dan  v.  Brown,  4  id.  488 ;  Fetherly  v. 

probate  and  embodied  in  thecertifi-  Waggoner,  11  Wend.  599;  Jackson 

cate  of  probate.     Forms,  86,  87,  88^  v.  Hasbrouck,  12  John.  192. 

89.                  "  ^  Davis  v.  Sigoumey,  supra;  John- 

w,4n^e,§189.  son's  Will,  40   Conn.  587;    Dan  ▼. 
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§  222.  Jurisdiction  conferred  hy  statute, —  This  jurisdiction, 
m  case  of  wills  lost  or  destroyed,  which  is  conferred  upon  the 
probate  courts  of  Massachusetts  and  some  other  states,  and 
upon  the  surrogate's  court  of  the  county  of  New  York  only 
in  that  state,  and  now  in  Wisconsin  and  Minnesota  by  statute, 
illustrates  the  tendency  of  legislation  in  the  United  States  to 
give  the  courts  of  probate  undoubted  jurisdiction  of  all  mat- 
ters relating  to  estates  of  decedents.  Under  the  constitution 
of  Minnesota,  however,  it  is  not  easy  to  see  how  jurisdiction 
icould  be  given  to  any  other  court. 

§  223.  Copy  or  substance  to  he  presented. —  A  copy,  or  the 
substance,  of  the  will  lost  or  destroyed,  should  be  inserted  in, 
or  attached  to,  the  petition,  and  this  would  certainly  seem  to 
be  a  proper  case  for  requiring  a  duly  verified  petition  as  the 
foundation  of  any  proceeding.** 

§  224.  Foreign  wills. —  Upon  the  production,  by  the  execu- 
tor or  any  person  interested  therein,  in  the  probate  court  of 
any  county  in  which  the  testator  has  real  or  personal  estate 
(real  estate  in  Minnesota;  but  a  foreign  will  may  be  allowed 
though  there  is  only  personal  property  in  Minnesota),  of  a 
duly  authenticated  copy  of  any  will,  and  of  the  probate  thereof 
in  the  proper  court  of  any  other  state  or  county,  notice  may 
be  given  as  in  case  of  an  orginal  will  presented  for  probate, 
and  the  copy  filed  and  recorded  with  the  same  force  and  effect 
as  if  originally  proved  and  allowed  in  the  same  court." 

Brown,  supra.  See  Voorhees  ▼.  ards,  L.  R  1  Prob.  Div.  154 ;  17  Moak, 
Voorhees,  89  N.  Y.  463 ;  Grant  t.  458.  The  case  is  one  for  secondary 
Grant  1  Sandf.  Ch.  285;  NeweU  v.  evidence  exclusively.  Everittv.Ever- 
Homer,  130  Mass.  277.  See  Thornton  itt,  41  Barb.  385.  As  the  oath  of  a 
on  Lost  Wills  for  a  full  collection  of  single  credible  witness,  though  inter- 
authorities,  ested,  and  declarations  of  the  testator 
MRS.  Wi&,  sea  8791 ;  Proh.  Code  both  before  and  after  the  execution. 
Minn.,  sees.  85.  86.  In  Minnesota  the  Sugden  v.  Lord  St  Leonards,  supra; 
testimony  must  be  reduced  to  writ-  Schultz  ▼.  Schultz,  85  N.  Y.  653 ; 
ing,  signed  and  filed ;  and  the  pro-  Timon  t.  Clafify,  45  Barb.  43S ;  Grant 
Tisions  must  be  clearly  and  distinctly  v.  Grant  1  Sandf.  Ch.  235.  See  HaU 
proved  by  at  least  two  credible  wit-  v.  Allen,  81  Wis.  691  (Forms  40,  41, 
neesea  Sea  86.  See  Foster  ▼.  Wilber,  42). 

1  Paige,  537.    It  has  been  held  that       97  r.  a  Wis.,  8ec&  3789,  3790 ;  Pro- 

-where  proof  could  be  made  of  only  bate  Code  Minn.,  seca  82, 33 ;  Putnam 

part  of  a  lost  will,  the  part  so  proved  ▼.  Pitney,  45  Minn.  242 ;    Howell's 

might  be  aUowed.    Steele  v.  Price,  5  Stat,  g§  5805,  5806,  5807 ;  8  Howeirs 

Bw  Mod.  68;  Sugden  y.  Lord  St  Leon-  Stat,  §  5805 ;  Act  14, 1888.    Thestat- 
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§  225.  Practice — When  aUowed  in  Michigan. — Under  these 
statates,  when  a  duly  authenticated  copy  of  snch  foreign  will 
and  the  probate  thereof  is  presented,  a  time  and  place  for 
hearing  is  fixed  and  notice  given  as  in  other  cases.  In  Michi- 
gan, "if  it  shall  appear  to  the  court  that  the  instrument 
ought  to  be  allowed  in  this  state,"  the  copy  is  to  be  filed  and 
recorded."  The  former  i^tatutes  of  Wisconsin  and  Minnesota 
were  the  same,  but  have  been  somewhat  changed. 

§  226.  Wlien  allowed  in  Wisconsin  and  Minnesota, —  The 
statutes  of  these  states,  which  formerly  followed  that  of  Michi- 
gan, now  provide  that  a  foreign  will  shall  be  allowed  "  if  it 
shall  appear  to  the  court  that  the  order  or  decree  admitting 
such  will  to  probate  was  made  by  a  court  of  competent  juris- 
diction," and  (in  Wisconsin)  "  is  still  in  force,"  or  (in  Min- 
nesota) "  it  does  not  appear  that  said  order  or  decree  is  not 
still  in  force."  " 

utes  of  Michigan  provide  that  if  pro-  ^  R  S.,  sec.  8790 ;  Prob.  Code^  sea 

bate  is  required  there  of  any  will  881    These  provisions  seem  designed 

executed  in   a  foreign  country  in  to  give  to  the  foreign  probate  the 

which  no  probate  of  wills  is  required  same  effect  as  is  given  to  other  for- 

after  the  testator's  death,  and  the  eign  judgments.    Under  the  former 

original  cannot  be  produced,  proof  statute  of  Wisconsin  (like  that  of 

may  be  taken  and  the  will  allowed  Michigan),  a  duly  authenticated  copy 

upon  a  fuU  and  complete  copy,  by  of  a  will  and  certificate  of  probate 

the  cii*cuit  court  in  chancery,  and  the  were  sufficient    Markwell  v.  Thorn, 

probate  and  transcript  of  the  will  28  Wis.  548.  There  must  be  sufficient 

certified  to  the  probate  court    Act  evidenceof  the  probate  of  the  foreign 

101,  1881 ;  Howell's  Stat,  §§  5826-  wilL    Pope  v.  Cutler,  84  Mich.  15^ 

5880  (Forms,  48,  44,  45).  The  same  will  was  objected  to  in 

S8  §  5807.   The  will  may  be  allowed  WUt  v.  Cutler,  88  Mich.  189,  because 

though  not  executed  according  to  noorder  ordecreeaUowingitin  New 

the  laws  of  Michigan,  if  duly  proved  Jersey  was  shown.    It  appeared  that 

and  allowed  elsewhere.     Gibson  v.  under  the  law  of  New  Jersey  this  was 

Van  Syckle^  47  Mich.  489,  442.    It  not  required.  An  authenticated  copy 

ought  to  be  allowed  when  the  orig-  of  the  will,  the  proofs  taken  and  let- 

inal  probate  is  duly  authenticated  as  tens  issued  were  held  sufficient  evi- 

being  according  to  the  law  of  the  dence  that  the  will  had  been  duly 

state  of  original  probate.     Wilt  v.  proved  and  allowed  in  New  Jersey. 

Cutler,  88  id.  189, 198-9, 200.   Failure  Probably  as  heretofore  the  usual  cer- 

of  probate  judge  to  record  does  not  tificate  attached  to  the  will  in  most 

invalidate.    Clow  v.  Plummer,  85  id.  of  the  states  would  be  considered 

550.     The  statute  does  not  require  sufficient  evidence  of  a  proper  ad- 

any  bond  of  the  executor,  but  the  judication  allowing  the  will,  in  Wi»- 

probate  court  should  require  it  Gray  oonsin  and  Minnesota.    But  it  must 

V,  Ferguson,  86  id.  882^  888.  appear  that  there  is  proper^  of  the 
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§  227.  What  may  he  contested. —  The  range  of  inquiry  on 
this  proceeding  is  very  limited.  It  might  be  disputed  perhaps 
"whether  the  original  probate  was  in  a  court  of  competent  ju- 
risdiction. The  foreign  probate  is  conclusive  of  the  due  exe- 
cution of  the  will."^ 

§  228.  The  general  rule. —  The  general  rule  seems  to  have 
been  to  follow  the  grant  of  the  tribunal  of  the  domicile  of  the 
testator,  on  production  of  an  exemplified  copy,  and  that  the 
law  of  the  domicile  of  the  testator  governs  not  only  the  dis- 
tribution of  personal  effects,  but  the  question  whether  or  not 
the  decedent  died  intestate.*^ 

§  228a.  Presenting  foreign  wills. —  Only  the  executor  or 
some  person  interested  "  in  such  will ''  ("  therein  "  in  Wiscon- 
sin) can  present  a  foreign  will  for  allowance  and  record,  and 
the  right  and  interest  of  the  petitioner  must  appear.*  The  pe- 

testator  in  the  county  where  it  is  was  allowed  had  jurifidiction,  and 

presented.     Southard  v.    Southard  whether  there  is  any  estate  in  the 

(Minn.,  Jan.  14, 1892),  50  N.  W.  Rep.  county  where  presented  on  which  it 

932.  may  operate."  Pages  882,  883.   "Pler- 

^If  disputed  it  might  he  necessary  haps  other  questions,  as  fraud  in  oh- 

to  prove  the  law  of  the  state  or  coun-  taining  the  prohate,  may  he  open.** 

tiy  of  original  probate.    See  Wilt  ▼.  Page  888.  The  probate  was  held  con- 

CuUer,  supra.    If  the  court  has  ju-  elusive,    although    no    notice   was 

risdiction  of  the  subject-matter,  the  given,  it  appearing  that  the  law  of 

probate  is  conclusiva    Shaw,  C.  J.,  Connecticut  (the  testator^s  domicile^ 

in  Crippen  v.  Dexter,  18  Gray,  880,  where  the  wiU  was  proved)  left  it  to 

832.    In  this  case  it  is  held  that  *'  the  the  discretion  of  the  judge  to  give 

judgment  of  a  probate  court  allow-  notice  to  parties  interested  or  not 

ing  proof  of  a  will  and  admitting  it  But  see  Besancon  v.  Brownson,  89 

to  probate  is,  to  some  extents  like  a  Mich.  888,  890,  as  to  notice  to  heirs, 

proceeding  in  rem,  binding  upon  the  See  Markwell  v.  Thorn,  28  Wis.  548. 

rights  of  all  parties  interested  in  the  ^^  Story's  Conflict  of  Laws,  §§  465, 

property  to  be  administered,  though  470,  479,  680,  686 ;  Isham  v.  Gibbons, 

they  are  not  named  as  parties.    In  1  Bradf.  Sur.  69 ;  Moultrie  v.  Hunt, 

this  respect,  therefore,  the  former  28  N.  Y.  894 ;  Dupuy  v.  Wurtz,  58  id. 

judgment  of  a  court  having  jurisdic-  556.    This  is  the  reason  for  the  omis- 

tion  of  the  subject-matter  may  be  sion  of  personal  estate  from  section 

rightly  held  to  be  conclusive."  Opin-  82  of  the  probate  code  of  Minnesota. 

ion  of  Shaw,  a  J.,  p.  882.    "  But  a  Putnam  v.  Pitney,  45  Minn.  242. 

judicial  discretion  is  vested  in  the  *  This  is  jurisdictional  If  the  court 

court  where  the  authenticated  copy  proceeds  on  the  petition  of  one  not 

18  produced  to  determine  whether  interested,  the  proceedings  are  void. 

the  copy  produced  is  duly  authenti-  Besancon  v.  Brownson,  89  Mich.  888. 

cated,  whether  the  conrt  in  which  it  But  a  petition  which  represents  that 
8 
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tition  of  a  foreign  executor  may  be  made  and  verified  by  his 
attorney.'*  The  petition  showing  a  proper  case  being  filed, 
the  court  should  act  upon  it  and  not  dismiss  it  upon  techni- 
calities.^ But  the  court  has  no  jurisdiction  unless  a  copy  of 
the  foreign  will  and  the  probate  thereof  duly  authenticated  is 
presented.  If  it  is  not,  it  seems  that  the  allowance  and  record 
will  be  void.* 

§  229.  Original  'probate  —  Jurisdiction. —  Unless  in  Minne- 
sota,'' where  original  probate  may  be  granted  of  any  will 
executed  as  required  by  the  statute  of  that  state,"  the  probate 
in  the  forum  of  the  testator's  domicile  cannot  be  granted  upon 
an  authenticated  copy  of  the  probate  elsewhere.** 

§  230.  Law  of  place  of  execution. —  The  Wisconsin  statute 
makes  wills  valid  executed  out  of  the  state  according  to  the 

the  petitioner  is  the  agent  of  the  rep-  cile.  Probate  elsewhere  would  be 
resentatives  of  the  estate,  and  peti-  ancillary.  Smith  v.  Peckham,  89 
tions  on  their  behalf,  will  give  juris-  Wi&  414,  418,  419.  See  note  B  at  the 
diction.  Clow  v.  Plummer,  85  Mich,  end  of  this  chapter.  In  Gilman  ▼. 
650,  555-S.  Doubtless  the  agency  Oilman,  fnipra,  probate  was  granted 
might  be  denied  and  proof  required,  in  New  York  of  the  will  of  a  resident 
The  petition  of  a  non-resident  cred-  of  Maine.  The  original  wiU  was  filed 
itor,  presenting  authenticated  copies  in  the  8urrogate*s  office  in  New  York, 
of  a  New  Jersey  will  and  probate,  and  could  not  be  produced.  See  Gil- 
praying  for  its  allowance  and  letters,  man  v.  Oilman,  1  Redf.  (Sur.)  854.  A 
was  properly  denied,  no  resident  copy  was  procured  and  proof  made 
creditors  being  shown,  nor  any  rea-  as  in  case  of  a  lost  will  It  would 
son  that  he  could  not  prove  and  col-  seem,  however,  that  if  the  residence 
lect  his  claim  at  the  domicile  of  the  of  the  testator  at  the  place  where  the 
testator.  Putnam  v.  Pitney,  supra,  will  is  propounded  is  alleged  (not 
If  tliere  is  a  resident  executor,  letters  merely  recited)  in  the  petition  for 
should  b^  issued  to  him,  though  not  probate,  and  so  found  and  deter- 
done  in  the  foreign  jurisdiction,  mined  in  the  decree,  it  would  be  con- 
Bloor  V.  Mymcaugh,  45  Minn.  29.  elusive  upon  all  persons  interested 
^  Feustmann  v.  Gott*8  Estate,  65  unless  appealed  from.  It  is  a  quea- 
Mich.  592.  tion  which,  if  jurisdictional,  the  pro- 
cSee  Schober  ▼.  Wayne  Probate  bate  court  is  competent  to  decide. 
Judge,  49  Mich.  828.  But  see  Stark  v.  Parker,  suprcu  See, 
^  Pope  V.  Cutler,  84  Mich.  152.  also,  Besancon  v.  Brownson,  89  Mich. 
02  Probate  Code,  sec.  4  888u  It  seems  from  the  statement  of 
M  Putnam  v.  Pitney,  suprcu  the  case  (p.  890)  that  the  wiU  of  a 
M  Will  of  John  Alexander,  1  Tucker  woman  domiciled  in  Louisiana  at  the 
(N.  Y.  Sur.),  114 ;  Gilman  v.  Gilman,  time  of  her  death  was  proved  origi- 
52  Me.  165 ;  Stark  v.  Parker,  56  N.  H.  nally  in  the  probate  court  of  Wayne 
481.  The  proper  jurisdiction  for  pro-  county,  Michigan, 
bate  in  chief  is  at  the  place  of  domi- 
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law  of  ibis  state,  or  according  to  the  laws  of  the  state  or 
country  in  which  the  same  shaU  have  been  executed.  In  Min- 
nesota now  the  law  is  substantially  the  same.***  If  the  will 
is  executed  in  one  state  by  a  resident  of  another,  and  the 
execution  is  according  to  the  law  of  his  domicile,  but  not 
according  to  that  of  Wisconsin  (or  Minnesota)  or  of  the  state 
in  which  the  will  was  executed,  a  question  might  arise  as 
to  the  effect  if  offered  for  probate.  It  is  not  the  law  of  the 
domicile,  but  the  law  of  the  place  where  the  will  was  made, 
which  tests  its  validity  under  such  a  statute.*'  In  the  case 
cited  the  opinion  is  expressed  by  the  chancellor  that  ip  such 
a  case  the  will  would  be  valid,  but  that  the  proof  of  the  will 
must  be  by  some  other  method ;  but  the  statute  which  re- 
quired the  execution  to  be  according  to  the  law  of  the  place 
of  making  applied  only  to  wills  proved  under  a  commission 
from  the  court  of  chancery."  It  would  seem  to  be  a  casus 
omissus^  if  a  person  may  not  execute  a  valid  will  of  all  his 
property  everywhere  according  to  the  law  of  his  domicile, 
though  he  may  have  crossed  the  boundary  line  of  the  state  at 
the  time,  and  may  have  changed  his  domicile  after  the  exe- 
cution of  the  will. 

§  231.  Nuncupative  will. —  A  nuncupative  will  executed  ac- 
cording to  the  law  of  the  state  where  it  is  made,  though  not 
otherwise  valid  according  to  the  law  of  the  testator's  domi- 
cile, may  be  proved  and  allowed  under  such  statutes.*" 

§  232.  Probate  of  part  of  instrument. —  The  decree  of  the 
probate  court  being  conclusive  as  to  the  factum  of  the  will, 
though  the  construction  of  the  will  is  not  to  be  considered  on 
the  application  for  probate,  questions  of  mistake  or  fraud  as 
to  a  part,  which  do  not  go  to  the  validity  of  the  whole  instru- 
ment, may  be  considered,  and  part  of  it  established  and  pro- 
bate refused  of  such  part  as  it  appears  is  not  the  will  of  the 

M*  R  a  Wis.,  secL  2288 ;  Laws  1879,  ^  Slocomb  ▼.  Slocomb^  18  Alien,  88. 

ch.  194,  subd.  18;  ProU  Code  MiniL,  The  law  of  Massachusetts  is  like  that 

sea  47.  of  Wisconsin  in  relation  to  wills  ez- 

**  See  Catherine  Roberts'  Will,  8  ecuted  in  other  stat6&   A  will  of  per- 

Faige^  519.  Bonal  estate  executed  according  to 

*>  But  see  th^  learned  and  able  the  common  law  has  been  held  valid 

opinion   of  Surrogate  Bradford  in  in  Michigan.    Appeal  of  Rue  High, 

Isham  T.  GKbbons^  1  Bradl  Sur.  69.  2  Doug.  615. 
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testator.^  But  omissions  by  mistake  or  fraud  cannot  be  sup- 
plied. The  court  cannot  insert  or  add  anything,  but  may  re- 
ject any  part  which  it  is  clearly  shown  was  not  the  will  of  the 
testator,'^  and  may  properly  decree  an  equitable  trust  not  ex- 
pressed in  the  will  in  a  proper  case ;  and  it  is  said  the  proper 
practice  in  such  a  case  is  to  establish  the  trust  in  the  decree 
granting  the  probate.'^ 

§  233.  Order  or  decree  allomng  or  refecting. —  The  order  or 
decree  allowing  or  rejecting  a  will  should  contain  full  recitals 
of  the  jurisdictional  facts  showing  jurisdiction  of  the  subject 
and  of  the  persons  interested,  and  findings  upon  all  the  mate- 
rial facts.'^ 

§  234.  Certificate  of  prolate. —  When  allowed,  a  certificate 
of  the  jproof  is  indorsed  upon  or  annexed  to  the  will,  signed 
by  the  judge  and  attested  by  the  seal  of  the  court,  which  is 
called  the  probate;  and  in  Wisconsin  and  Michigan,  if  any 
lands  are  devised  by  the  will,  an  attested  copy  of  the  will  and 
the  probate  thereof  shall  be  recorded  in  the  office  of  the  reg- 
ister of  deeds  in  the  county  in  which  such  lands  are  situated." 

§  235.  Mevocation  of  prolate. —  We  have  seen  that  a  court 
of  equity  cannot  set  aside  the  probate  of  a  will  for  fraud,"  and 
the  power  of  a  court  of  probate  to  do  so  has  been  left  unde- 

^  Burger  v.  Hill,  1  Bradf.  Sar.  860 ;  will,  on  proof  that  such  portion  was 

Plume  V.  Beale^  1  Peere  Williams,  inserted  therein  against  the  desire  or 

888;    Laughton  v.  Atkins,  1  Pick,  without  the  knowledge  of  the  tes- 

648 ;  Qeorge  v.  George,  47  N.  R  27.  tator,  and  to  admit  the  residue  to 

*<Id.;  Qoods  of  Wilson,  2  Curteis,  probate.    For  this  purpose  extrinsic 

80a  evidence  of  the  intention  of  the  tes- 

70  Brook  T.  Chappell.  84  Wis.  405.  tator    is    necessarOy    admissibla*' 

See  Mariott  v.  Mariott,  1  Strange,  666.  Lyon,  J.,  in  Sherwood  v.  Sherwood, 

But  see,  oontra,  Graham   v.  Birch  45  Wis.  857. 

(Minn.,  Aug.  24»  1891),  49  N.  W.  Rep.  '••Form  85. 

697;    47   Minn.   — w    The    probate  "  R  a  Wis.,  sec.  2296 ;  Prob.  Code 

should  be  limited,  special  or  quali-  Minn.,  sec  45;  Howell's  Stat  Mich., 

fied,  where  it  is  necessary  to  give  the  §§  5831,  5822  (Form  46> 

will  its  proper  effect  Heath  v.  With-  '*  Ante,  ch.  II,  note  6.    The  power 

ington,  6  Gush.  497 ;  Holman  ▼.  Perry,  is  probably  given  by  implication  to 

4  Met  492 ;  Osgood  v.  Breed,  12  Mass-  the  probate  courts  in  Minnesota  l^ 

681 ;  Deane  v.  Littlefield,  1  Pick.  289l  sea  252,  subd.  9,  allowing  an  appeal 

**  It  is  probably  competent  for  the  from  an  order  vacating  or  refusing 

probate  court  to  reject  any  portion  to  vacate  a  previous  order,  judgment 

of  an  instrument  propounded  as  a  or  decrea 
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ctded  in  WisconsiTi,'*  though  it  is  admitted  that  if  the  power 
does  not  exist  in  the  probate  court  there  may  be  a  gross  fraud 
without  remedy.  If  a  testator  supposed  to  be  dead  afterward 
appears  alive,  certainly  the  probate  should  be  set  aside.'*  It 
is  said  that  if  fraud  can  be  shown,  or  a  later  distinct  will  be 
set  up,  the  parties  having  an  interest  under  the  latter  will 
may  again  cite  the  executor  who  has  succeeded  in  proving  in 
solemn  form,  and  obtain  revocation  of  the  probate,'^  and  that 
in  cases  of  fraud,  error  or  mistake,  the  probate  court  may  va- 
cate the  probate  of  a  will  and  proceed  de  novoJ^  In  the  eccle- 
siastical courts  of  England  the  probate  of  wills  proved  in 
common  form  might  always  be  revoked  within  thirty  years, 
upon  a  citation  to  the  executor  to  prove  it  in  solemn  form. 
Within  that  period  any  ground  of  objection,  whether  for  fraud 
or  any  other  reason,  would  be  likely  to  be  discovered,  if  ever, 
and  it  seems  they  did  sometimes  revoke  the  probate  after 
proof  in  solemn  form.^ 

§  236.  Tlie  same  continued. —  The  difficulty  of  the  question 
lies  in  the  fact  that  all  wills,  under  the  statutes  of  most  of 
the  states,  are  proved  per  testes;  that  in  many  cases,  owing 
to  the  usual  scattering  of  American  families,  the  service  of 
the  citation,  or  notice,  is  only  constructive,  and  gross  frauds 
may  be  consummated  and  the  time  for  appeal  expire  long 
before  it  is  known  to  those  chiefly  interested ;  and  the  further 
fact  that  the  probate  is  conclusive  as  to  real  as  well  as 
personal  estate,  and  titles  derived  through  it  may  be  in  the 
hands  of  innocent  purchasers  for  value.  As  the  jurisdiction 
to  revoke  for  fraud  (if  it  exists)  is  not  statutory,  but  a  purely 
equitable  power,  incident  to  the  plenary  jurisdiction  in  all 
matters  relating  to  the  proper  settlement  of  estates,  it  should 
only  be  exercised  in  the  same  cases  and  upon  the  same  prin- 
ciples as  should  govern  in  a  court  of  equity.  That  the  power 
does  exist  as  a  general  rule  seems  probable  from  the  author- 

n  Archer  v.  Meadow8»  88  Wis.  166  Ch.  589 ;  Waters  v.  Stickney,  12  Allen, 

(Form  47V  1 ;  Bowen  v.  Johnson,  6  R  L  119, 120. 

7« Goods  of  Napier,  1  Phillim.  Sa  ^^  Wentworth,  Office  of  Ez'rs,  111, 

7»1  WOliams'  Ex'rs  (6th  Am.  ed.),  112  (14th  ed.)L    The  power  is  inciden- 

576 ;  GampbeU  v.  Logan,  2  Bradf.  Sur.  tal  to  jurisdiction  of  the  proof  of 

M  wiUs,  and  is  essential  to  the  adminis- 

*Hamber1in  t.  Terry,  1  Sm.  &  H.  tration  of  justice.  Bradford,  Surro- 
gate, in  CamphelJ  v.  Logan,  2  Bradf.  9a 
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ities.^  "In  the  face  of  these  authorities  it  is  impossible  to 
deny  the  power  of  the  court  of  probate  to  approve  a  subse- 
quent will  or  codicil  after  admitting  to  probate  an  earlier  will 
by  a  decree,  the  time  for  appealing  from  which  is  past ;  or  to 
correct  errors  arising  out  of  fraud,  or  mistake  in  its*own  de- 
crees. This  power  does  not  make  the  decree  of  a  court  of 
probate  less  conclusive  in  any  other  court,  or  in  any  way  im- 
pair the  probate  jurisdiction,  but  renders  that  jurisdiction 
more  complete  and  effectual,  and,  by  enabling  a  court  of  pro- 
bate to  correct  mistakes  and  supply  defects  in  its  own  decrees, 
better  entitles  them  to  be  deemed  conclusive  upon  other 
courts."  ^* 

§  237.  Remedy  tarred  hy  negligence. — A  party  guilty  of 
laches  in  permitting  the  will  to  be  proved  without  contest  will 
be  concluded  by  the  probate,^  and  the  same  negligence  which 
would  bar  a  remedy  in  a  court  of  equity,  upon  the  ground  of 
fraud  or  mistake,  would  do  so  in  a  court  of  probate." 

^See  opinion  of  Dixon,  0.  J.,  in  of  the  states   in  which  probate  is 

Archer  v.  Meadows,  83  Wi&  166, 178 ;  granted  without  previous  notice,  pro- 

Prosser  v.  Wagner,  1 G.  B.  (N.  S.)  295 ;  vision  is  made  by  the  statute  for  a 

Broderick's  Will,  21  Wall  509;  Allen  suit  to  set  aside  the  probate  of  the 

T.  Dundas,  8  T.  R  129 ;  Peeble's  Ap-  will  within  a  certain  time,  in  a  court 

peal,  15  Serg.  &  R  89 ;  Morgan  v.  of  equity  or  common-law  jurisdic- 

Dodge,  44  N.  H.  258 ;  Matter  of  Paige,  tion,  and  in  some  (as  in  New  York) 

52  Barb.  476 ;  Bowen  v.  Johnson,  6  the  probate  is  conclusive  only  as  to 

R  L  119;    Campbell   v.    Logan,  2  personal  property.    Hedt  L.  &  Pr. 

Bradf.  Sur.  90;  Clagett  v.  Hawkins,  118    (1st   ed).    In  Texas  (where  it 

11  Md.  881;  Gaines  v.  Chew,  2  How-  seems  the  probate  of  a  will  of  real 
ard  (U.  S.X  631 ;  Gaines  v.  Hennen,  estate  may  be  revoked  and  set  aside 
24  id.  507 ;  Went  Off.  Ex.  Ill,  112 ;  by  suit),  in  Steele  v.  Renn,  50  Tex.  467, 
Waters  v.  Stickney,  supra ;  State  v.  where  the  probate  of  a  will  was  re- 
McGlyn,  20  CaL  271.  voked  and  set  aside  as  a  forgery,  by 

w  Gray,  J.,  in  Waters  v.  Stickney,  suit  for  the  purpose,  it  was  decided 

12  Allen  (Mas&),  16.  See  Hamberlin  that  an  innocent  purchaser  of  real 
V.  Terry,  1  Sm.  &  M.  Ch.  589.  But  it  estete  from  the  devisee  under  the 
would  not  necessarily  avoid  pay-  forged  instrument  took  a  valid  title 
ments  made  or  acts  done  under  the  as  against  the  heirs  at  law.  While  it 
old  decree  while  it  remained  unre-  was  conceded  tliat  the  title  of  the 
voked.  Id.  See  note  "A"  at  the  end  devisee  would  fall  with  the  revoca- 
of  this  chapter.  tion  of  the  probate  (Gaines  v.  New 

M  Holden  v.  Meadows,  81  Wis.  284 ;  Orleans,  6  Wallace;  642X  it  was  held 

Huldon's  Estete,  Meadows*  Appeal,  87  that  the  title  of  an  innocent  pur- 

Wis.  98.  chaser  for  value  should  be  protected 

t^  Broderick's  Will,  supra  In  most  on  grounds  of  public  policy.    Until 
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§  238.  What  the  probate  is. — The  probate  is  the  proof  of  the 
will.  That  proof  under  our  statutes  is  a  certificate  attached  to 
the  will,  which  is  evidence,  and  is  the  probate.  The  probate  in 
the  English  practice  (and  in  some  of  the  United  States  per- 
haps, still)  is  a  copy  of  the  will  engrossed  on  parchment,  with 
a  certificate  of  the  register  attached,  certifying  that  the  will 
was  proved  and  registered,  and  also  that  administration  of  the 
personal  estate  and  e£Fects  was  by  the  court  granted  to  the 
executor.®  This  is  delivered  to  the  executor,  and  constitutes 
his  letters  testamentary.  In  our  practice^  the  certificate  of 
proof  of  the  will  is  attached  to  and  recorded  with  the  original 
will,"  and  letters  testamentary  issued,  which  do  not  necessarily 
include  a  copy  of  the  will.** 

§  239.  Letters  testamentary. —  Letters  testamentary  are  to 
be  issued  to  the  executor  named  in  the  will,  if  he  is  legally 
competent  and  accepts  the  trust,  and  gives  bond  as  required 
by  the  statute." 

§  239a.  On  foreign  triZfe.—  When  a  foreign  will  is  allowed 
and  recorded,  letters  testamentary  or  letters  of  administra- 
tion with  the  will  annexed  are  granted,  which  extend  to  all 
the  estate  of  the  testator  in  the  state.  In  Wisconsin  no  let- 
ters need  be  issued  if  it  shall  satisfactorily  appear  to  the  court 
that  there  are  no  debts  due  from  the  testator  or  his  estate  to 
residents  of  Wisconsin,  and  the  will  and  record  have  the  same 
effect  upon  real  estate,  whether  letters  are  issued  or  not.  The 
probate  code  provides  that  such  letters  may  issue  to  a  non- 
revoked  the  probate  is  conclusive  may  be  an  executor.  Cutler  v.  How- 
upon  the  heirs.  See  State  v.  McQlyn,  ard,  9  Wis.  809.  If  o&e  not  named 
20  GaL  271.  as  executor  is  empowered  to  collect 

^For  the  form,  see  1  Williams'  the  assets,  pay  debts  and  perform 
Ex'rs  (6th  Am.  ed.),  886.  the  duties  and  exercise  the  rights  of 

ss  If  any  interlineation,  or  any  an  executor,  it  amounts  to  an  ap- 
part  of  the  instrument^  is  rejected,  the  pointment  as  such,  and  letters  are  to 
certificate^  as  well  aa  the  decree^  be  issued  to  him  as  executor  accord- 
should  show  what  is  allowed  aa  the  ing  to  the  tenor  of  the  will  See  Ex 
win  of  the  testator.  parte    McDonnell,    2    Bradf.     Sur. 

M  An  executor  should  usually  have  82 ;  Knight  v.  Loomis,  80  Ma  204 ; 
a  copy  of  the  wiU  if  at  all  compli-  Wheatly  v.  Badger,  7  Pa.  St  459 ; 
cated  in  its  provisiona  Myers  v.  Daviess,  10  R  Monroe,  894. 

»R.  a  Wis.,  sea  8792 ;  Proh.  Code  The  forms  of  all  letters  are  now  pre- 
Hinn.,  sec.  50 ;  Howell*s  Stat  Mich.,  scribed  in  Minnesota  Prob.  Code^  sea 
g588i    An  alien  or   alien   enemy    290etseq. 
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resident  of  the  state  upon  his  filing  a  duly  authenticated  copy 
of  his  appointment  and  of  the  bond  given  by  him  at  the  place 
of  original  probate.** 

§  240.  Competency  of  executor. —  A  minor  may  be  appointed 
executor  by  the  will,  but  is  not  competent  to  act  during  his 
minority.  If  others  are  named  who  are  competent,  letters 
may  be  issued  to  them;  otherwise,  administration  with  the 
will  annexed  will  be  granted  to  the  proper  persons  during  the 
minority.  Upon  reaching  the  age  of  twenty-one,  the  exec- 
utor may  qualify  and  be  admitted  as  executor.**  By  the 
canon  law,  a  married  woman  might  be  an  executrix  without 
the  consent  of  her  husband,  but  by  the  common  law  she  could 
not."^  With  his  consent,  she  may  take  the  office  of  executrix 
and  execute  the  trust^  In  New  York  and  Massachusetts  the 
statutes  authorize  it,  and  now  in  "Wisconsin.®*  Generally  it 
may  be  said  that  any  person  who  can  make  a  contract  may 
execute  the  office  of  executor,  if  appointed  by  the  will  Mere 
illiteracy  is  not  a  disqualification.®  Probably  letters  might 
be  refused  to  any  person  for  reasons  which  would  justify  his 
removal  from  the  office  of  either  executor  or  administrator,* 
and  it  seems  that  under  this  statute  a  broad  discretion  is 
vested  in  the  court." 

n«  R  S.,  sec.  8798 ;  Prob.  Code,  sec  utor  to  act  as  such.    Hayes  ▼.  Lien- 

84 ;  HoweU's  Stat,  §  680a    What-  lokken,  48  Wi&  609.    His  authority 

ever  may  be  done  with  the  final  bal-  can  only  be  proved  by  his  letters  or 

ance  the  estate  must  be  settled  up  to  the  record  or  authenticated  copy  of 

the  time  for  distribution  under  the  the  record  of  his  appointment    See 

probate  laws  of  the  state.    Dickin-  Hayes  v.  Lienlokken,  supra;  Hayes 

son  V.  Seaver,  44  Mich.  624,  629.    See  v.  Frey,  54  Wis.  503»  514 ;  Albright  v. 

Mower's  Appeal,  48  id.  441,  446,  447.  Cobb,  80  Mich.  855,  860,  861. 

But  when  a  legatee  or  devisee  under  ^SR.  S.,  sec  8797;  Prob.  Code,  sea 

a  will  probated  abroad,  as  such,  has  56 ;  Howeirs  Stat,  §  5889. 

an  interest  in  an  estate  in  course  of  ^^  Wentworth,  0£L  Ex.  (14th  ed.]^ 

settlement  in  Michigan,  he  may  inter-  875,  877. 

vene  and  may  appeal  from  the  ac-  ^Stewart's  Appeal,  56  Me.«800L 

tion  of  the  probate  court  in  such  66a  ^  g,^  q^q^  3993 .  Laws  1889,  ch. 

(Hitate  without  procuring  probate  in  68  (S.  &  R  An.  Stat,  sea  8992). 

Michigan.    Mower's  App«al,  auprou  ^Emerson  v.  Bowers,  14  N.T. 449. 

An  authenticated  copy  of  a  foreign  ^h.  &,  sec.  8808;  ProU  Code,  sec 

will  and  probate  recorded  in  the  of-  295.    See  post,  ch.  X 

fl(H)  of  a  rt^gister  of  deeds  in  Wiscon-  si  Thayer  v.  Homer,  11  Met  104 

nIu  uiuler  section  2295,  Revised  Stat-  Richards  v.  Sweetland,  6  Gush.  824 

uUm,  Is  not  evidence  of  the  death  of  Andrews  v.  Tucker,   7   Pick.   250 

Uio  tOMtator  or  authority  of  the  ezeo-  Wildridge  v.  Patterson,  15  Mass.  14^$. 
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§  241.  Bonds  of  executors. —  Every  executor,  before  he  can 
act,  must  give  bond  in  the  sum  required  by  the  court,  with 
one  or  more  sureties,  and  with  conditions  as  prescribed  by 
statute.  A  sole  or  residuary  legatee  appointed  executor  (or 
administrator  with  the  will  annexed  in  Michigan)  may  give 
bond  for  payment  of  debts  and  legacies,  and  need  not  file  any 
inventory."  In  Wisconsin  an  executor  may  be  exempted  by 
the  provisions  of  the  will  from  giving  any  bond,  unless  the 
court  shall  specially  order  one  to  be  given,  and  this  may  be 
done  at  any  time  pending  the  settlement  of  the  estate.^'  If 
the  circumstances  are  so  changed  since  the  making  the  will, 
by  increase  of  the  personal  estate,  or  by  the  executor  becom- 
ing insolvent,  or  reduced  in  pecuniary  circumstances,  or  if  the 
indebtedness  of  the  estate  is  large,  a  prudent  exercise  of  dis- 
cretion would  require  bond  to  be  given,  for  the  presumption 
would  be  that  the  changed  circumstances  were  not  contem- 
plated when  the  will  was  executed.^ 

§  241a.  Form  of  hond. —  The  conditions  of  an  executor's 
bond  are  prescribed  by  the  statutes,  which  are  substantially 
alike  in  the  three  states.*^  But  in  Minnesota,  if  the  will  ex- 
empts the  executor  from  giving  bond,  a  special  bond  may  be 
given  ^  to  pay  all  the  debts,  claims  and  demands  chargeable 
on  and  proved  against  the   estate  of  the  testator,  the  ex- 

"R  &.,  sec.  8795;  Probate  Ck>de,  the  absolute  title  to  the  whole  estate 
«ecL  68 ;  Howell's  Stat,  §§  5886, 5809 ;  and  claims  against  the  estate  become 
Act  189, 1887 (3 HoweU's Stat, §5886).  claims  against  him.  Id.;  WiU  of 
See  infra,  note  110.  The  Michigan  Cole,  52  Wis.  591 ;  McElroy  v.  Hath- 
statafee  q)ecifie8  only  ''residuary"  away,  44  Mich.  899;  Probate  Judge 
kgatees ;  but  a  legatee  who  takes  the  v.  Abbott^  50  id.  278  (Form  48)l 
whole  residue,  after  payment  of  debts  ^  R.  S.,  sec.  8795. 
and  expenses,  is  doubtless  included.  m  Though  a  testator  may  have  a 
It  18  optional  with  an  executor  who  right  to  subject  his  legatees  to  the 
is  also  residuary  legatee  to  give  the  ris^  of  an  honest  and  prudent  ad- 
bond  to  pay  debts  aq4  legacies,  or  ministraticm,  the  same  right  as  to 
the  ordinary  executor's  bond,  under  creditors  who  have  no  other  remedy 
an  order  of  the  probate  court,  in  the  to  ooUect  their  claims  but  that  pro- 
usual  form,  fixing  amount  of  bond,  vided  by  the  statute  may  be  consid- 
Halliawayv.  Weeks,  84  Mich.  287;  ered  doubtfuL  A  creditor  might 
Hathaway  v.  Sackett  82  id.  97.  By  apply  to  havo  a  bond  ordered  by  the 
giving  a  bond  to  pay  debts  and  lega-  court  if  he  deemed  it  necessary  for 
cies  the  executor  conclusively  admits  protection. 

assets  sufficient  to  pay  all  debts  and  Ma  q,  g.,  gee.  8794 ;  Prob.  Ckxle,  sec. 

legacies.    Hie  effect  is  to  vest  in  him  51 ;  HoweU's  Stat,  §  5885. 
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penses  and  charges  of  his  last  illness,  funeral  expenses  and 
expenses  of  administration,  or  such  portion  thereof  as  he  has 
assets  in  his  hands  applicable  to  that  purpose.^^ 

§  242.  Sole  or  residuary  legatee's  lond. —  A  sole  or  residu- 
ary legatee  who  gives  bond  for  the  payment  of  debts  and  leg- 
acies admits  assets  sufficient  for  those  purposes,  though  the 
estate  should  prove  insolvent.**  If  there  is  any  doubt  about 
the  solvency  of  the  estate,  a  more  prudent  way  would  be  to 
give  the  usual  bond  and  file  an  inventory. 

§  243.  Letters  on  foreign  will. —  Where  a  foreign  will  is 
proved  and  allowed,  the  court  shall  grant  letters  testamentary 
or  of  administration,  with  the  will  annexed  thereon,  which 
shall  extend  to  all  the  estate  of  the  testator  in  the  state.^ 

§  244.  Notice  to  executor  when  imU  presented. — When  a  will 
is  presented  for  probate  by  any  person  other  than  the  execu- 
tor named,  or  if  propounded  by  one  of  joint  executors  named, 
it  will  be  found  convenient  in  practice  to  notify  the  executor 
not  appearing  to  signify  his  acceptance  or  renunciation  to 
avoid  delay. 

§  245.  jRefusaJ  or  neglect  of  executor. —  If  the  executor  named 
in  any  will  shall  refuse  to  accept  the  trust,  or  neglect,  for 
twenty  days  after  probate  of  the  will,  to  give  the  bond  re- 
quired, letters  may  be  issued  to  the  others,  if  any  others  are 
named,  and  give  bond  as  required.'^    And  none  who  so  neg- 

Mb  prob.  Code,  sec.  52.  Though  the  »  Ante,  note  02 ;  Golwell  v.  Alger, 

bond  given  is  not  such  as  is  required  6  Gray,  67 ;  Jones  ▼.  Richardson,  5 

by  the  statute,  the  letters  testament-  Met  247 ;  Alger  ▼.  ColweU,  3  Gray, 

ary  reciting   that  he  has  complied  404    See  remarks  of  Bell«  G.  J.,  in 

with  the  provisions  of  the  statute  are  Morgan  v.  Dodge,  44  N.  H.  262,  268. 

in  fact  and  in  form  an  order  of  ap-  See,  also,  as  to  what  constitutes  a  re- 

pointment  of  such  executor  (the  stat-  siduary  legatee^  Tappan  v.  Tappan, 

ute  requiring  no  other  order),  and,  24  N.  H.  400.    PersonaUy  liable  if 

unless  appealed  from,  such  order  is  a  trust    accepted,    though   exempted 

conclusive  adjudication  that  the  ex-  from  giving  bond.    Evans  v.  Foster 

ecutor  is  entitled  to  letterg,  and  that  (Wi&,  Nov.  17, 1801),  50  K.  W.  Bepu 

the   issuance   of  letters  to  him   is  410  (Forms  49,  60). 

proper.    Mumford  v.  Hall,  25  Minn.  mb»  a,  sea  3708;  Prob.  Code,  sea 

847.    In  this  case,  the  probate  court  84;  Howell*sStat,§580a    See  Flood 

refused  to  remove  the  executor,  and  v.  Pilgrim,  82  Wi&  876 ;  2  GreenL 

ordered  an  additional  bond   to   be  Ev.,  889. 

filed.    The  district  court,  on  appeal,  ^7  b.  s.,  gee.  8796 ;  Probi  Gode,  sees. 

held  the  letters  void,  and  the  supreme  54  55 ;  Howell's  Stat,  §§  5837,  6888 ; 

court  reversed  the  decision.  Act    144^    1885    (8  Howell's  Stat« 
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lects  to  qualify  as  executor  shall  afterwards  intermeddle  or 
act  as  such  executor.*® 

§  246.  Execuiar  not  compelled  to  act. —  It  is  well  settled 
that  an  executor  cannot  be  compelled  to  act^  but  may  refuse 
to  qualify,  or  make  a  valid  renunciation,  if  done  in  season,  and 
before  he  has  done  any  act  which  indicates  an  intention  to 
accept  the  trust.  The  executor  must,  under  these  statutes, 
signify  his  acceptance,  and  give  the  bond  required,  before  he 
can  be  compelled  to  perform  any  trust  created  by  the  will ; 
and  if  he  intermeddles  with  the  estate  without  giving  such 
bond,  he  does  so  in  his  own  wrong.* 

§  247.  Part  who  qualify  may  act  —  Joint  or  several  honds. 
If  all  the  executors  named  in  the  will  are  not  qualified  or  au- 
thorized to  act,  those  who  are  can  perform  every  act  and  dis- 
cbarge every  trust  authorized  or  required  by  the  will  with  the 
same  effect  as  if  all  were  authorized  and  could  act  together.^^ 
Joint  executors  may  give  a  joint  or  separate  bond.^^^ 

§  248.  Administrator  with  the  will  annexed, —  If  all  the  ex- 
ecutors named  in  any  will  refuse  or  neglect  to  qualify,  letters 
of  administration,  with  the  will  annexed,  may  be  granted  to 
those  who  would  have  been  entitled  to  letters  of  administra- 
tion if  the  deceased  had  died  intestate  (first,  ^*  to  any  of  the 
beneficiaries  named  in  the  will,  if  capable,"  in  Michigan,  ^'  or 
to  such  person  as  would  have  been  entitled,"  etc.)  (without 
further  notice  in  Minnesota);  and  such  administrator  shall 
give  bond  with  the  same  conditions  as  an  executor.^^  Such 
administrators  have  the  same  powers  and  authority  as  the 

§5888).  If ,  af ter  decUning  to  act  and  in  b.  a,  sec.  8794 ;  ProU  Code,  sea 

before  an  administrator  is  appointed,  58 ;  HoweU's  Stat,  §  5846. 

he  withdraws  his  declination,  the  ^^IX.  S.,  seca    8796,  8798;   Proh. 

court  may  proceed  as  if  he  had  not  Code,  sees.  54^  57.     But  see  Prob. 

declined.    Shannon  ▼.  Shannon,  111  Code,  sec.  817,  as  to   certain  cases 

Mass.  831.  where  the  deceased  was  of  foreign 

« Statutes  cited  in  last  nota  birth.    HoweU's  Stat,  §§  5888,  5840 ; 

•»  Finch  V.  Houghton,  19  Wia  149 ;  Act  144^  1885  (8  HoweU's  Stat,  §  5838> 
Batchelder  ▼.  Batcheider,  20  Wi&  The  court  cannot  dispense  with  the 
45a  If  he  intends  to  qualify,  how-  bond.  WiU  of  Fisher,  15  Wi&  511. 
ever,  he  may  see  that  the  property  is  But  see  as  to  effect  of  letters.  Mum- 
taken  care  of  untU  probate  of  the  will  ford  y.  Hall  25  Minn.  847  (Forms 
See  iXMt  ch.  XI  50,  51)l 

iMR  a,  sec.  8799;  Prob.  Cod^  sec. 
57 ;  HoweU's  Stat,  §  5844. 
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executors  named  in  the  will  would  have,  which  pertain  to  the 
office  of  an  executor.^^ 

§  249.  Wlien  no  executor  is  named,  or  office  hecomes  vacant. 
If  no  executor  is  named  in  the  will,  an  administrator  with 
the  will  annexed  must  be  appointed ;  ^•*  and  also  upon  the 
death,  resignation  or  removal  of  a  sole  executor;  for  under 
our  statutes,  the  executor  of  an  executor  does  not  succeed  to 
the  authority  of  his  testator  as  executor.  Administration  of 
the  estate  not  already  administered  is  to  be  granted.^* 

§  250.  Special  powers  and  duties. —  But  if  property  is  devised 
or  bequeathed  to  the  executor  in  trust,  an  administrator  with 
the  will  annexed  does  not  (except  in  Minnesota)  succeed  to 
the  estate  and  powers  of  the  executor  as  to  such  trust  estate. 
"  Powers  and  duties  thus  confidentially  reposed  do  not  pass  to 
the  administrator  with  the  will  annexed."  "  The  acts  and 
trusts  spoken  of  (in  the  statute)  must  be  understood  ajs  those 
pertaining  to  the  executor."  The  statutes  do  not  change  the 
rule  of  law  in  this  respect.^^ 

w»  R  S.,  sea  8799 ;  Prob.  Code,  sec.  49  Mich.  842.    Under  the  statutes  of 

67 ;  Howeira  Stat,  §  5844.    This  sec-  Michigan  and  Wisconsin  cited,  upon 

tion  of  the  probate  code  of  Minne-  the  death  of  a  sole  executor,  admin- 

BOta  (57)  authorizes  an  administrator  istration  is  to  be  granted  to  such 

with  the  will  annexed  to  exercise  a  person  as  the  court  "may  judge 

power  to  seU  and  convey  lands  given  proper."  In  Minnesota  to  the  peraon 

to  the  eitecutor  by  the  will,  *»and  to  "  entitled  thereto  by  law  "  and  «  with 

perform   every   act   and  discharge  or  without  notica" 
every  trust  as  the  executor  named  in       loe  Estate  of  BesJey,  18  Wis.  451- 

the  wiU  would  have  had."    If  the  Dominick  v.  Michael,  4  Sandf.  874  \ 

power  given  is  a  discretionary  power  Beekman  v.  Bonsor,  28  N.  Y.  208 ; 

only,    and    not  a  power  in  larust  Knight  v.  Loomis,  80  Ma  204;  Boss 

which  a  court  would  enforce,  qwere  v.  Barclay,  18  Pa.  St  179;  Boome  v. 

whether  an  admmistrator  could  ex-  Philips,  27  N.  Y.  857;   Conklin  v! 

ercise   the  discretion  given  to  the  Egerton,  21  Wend.  480;  Tamter  v. 

executor?  As  to  the  title  and  powers  cOark,  18  Met  220 ;  TreadweU  v.  Cur^ 

of  executors  and  administrators,  see  tis,  5  Gray,  859 ;  Smith  v.  McConneU, 

post,  ckXL  17  HL  135;  Owens  v.  CJowan,  7  BL 

iM  See  R  a  Wi&,  sec.  8798;  New-  Mon.  156;  Bailey  v.  Brown,  9  R  L  79. 

comb  V.  Williams,  9  Met  688 ;  Drury  Contra,  Probate  Code  Minn.,  sea  57. 

V.  Natick,  10  Allen,  174.   Such  is  the  If  one  named  as  executor  is  chaiged 

uniform    practice    in    all   probate  with  a  special  trusty  a  co-executor 

courts  probably.    (Form  52.)  named  in  a  codidl  is  not  thereby 

lOb  R  S.sec&  8800,  8804 ;  Prob.  Ckxle,  made  a  co-trustea  Simpeoa  ▼•  Cook, 

seca  59,  60 ;   Howell's  Stat,  §g  5843;  24  Minn.  18a 
5845 ;  Perrin  v.  Calhoun  Cir.  Judges 
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§  251.  Who  should  administer  rvith  the  wiU  annexed. — 
The  rule  in  New  York  seems  to  be  that  the  residuary  legatee 
has  the  prior  right,  and  other  legatees  the  next  right,  to  ad- 
ministration with  the  will  annexed,  following  the  English 
rule,  which  gave  the  right  to  the  person  having  the  greatest 
interest.^®^  Under  the  rule  of  our  statutes  cited,^"  it  might 
happen  that  a  person  having  no  interest  in  the  estate  under 
the  will  would  have  a  right  to  the  administration,  to  the  ex- 
clusion of  all  who  had  an  interest. 

§  252.  Notice  of  appointment. —  As  the  statutes  require  the 
same  notice  to  be  given  of  an  application  for  administration 
with  the  will  annexed  as  upon  application  for  general  admin- 
istration of  intestate  estates  *~  (except  in  Minnesota),  when 
notice  is  given  only  for  hearing  proofs  of  a  will,  letters 
can  be  thereupon  issued  only  to  the  executors  named  without 
further  notice.  Where  no  executor  is  named  in  the  will,  or 
when  the  executor  named  renounces  the  trust,  it  would  save 
delay  and  expense  to  combine  the  application  for  administra- 
tion with  the  will  annexed  with  that  for  the  probate  of  the 
will,  and  to  include  both  in  the  order  and  notice ;  and  for  this 
reason,  as  well  as  that  the  statute  requires  it,  the  executor 
named  in  a  will  should  accept  or  renounce  the  trust  promptly. 

§  263.  Amou7it  of  hond, —  The  amount  of  bond  to  be  given 
should  be  fixed  by  order  of  the  court  when  the  will  is  ad- 
mitted to  probate.  The  usual  rule  is  to  require  a  bond  in 
double  the  amount  of  personal  estate,  or  thereabouts,  though  a 
discretion  is  often  exercised.  If  extraordinary  powers  are 
conferred  upon  an  executor,  as  a  power  to  sell  and  convey  real 
estate,  the  bond  required  will  be  greater.  In  case  of  a  sole  or 
residuary  legatee,  it  should  be  ample  to  secure  the  payment 
of  all  debts  and  legacies  of  the  testator,  if  a  bond  is  given 

i*«BedfieH  Lb  &  Pr.  Sar.  Ck>urt8  of  an  insolvent  estate  with  an  honest 

(Ist  ed.X  152,  158;  GtxKte  of  Gill,  1  view,"  might  with  propriety  be  ap- 

nagg.  841 ;  Atkinson  v.  Barnard,  2  plied  to  next  of  kin  who  have  no 

Fhillim.  3ia  interest  in  the  estate  struggling  for 

^VjSupra,  n.  102b    But  perhaps  the  administration  cum  testamento  an- 

principle  asserted  bj  Lord  Mansfield  nexo,  "An  honest  view  "  is  certainly 

in    Archbishop    of    Canterbury   v,  an  essential  qualification. 
Houses  Cowper,  140,  in  relation  to  in-       ><»  R  a,  sea  8808 ;  Howell's  Stat, 

aolTent  estateSk  that "  no  next  of  kin  g  5866L 
struggled  for  the  administration 
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with  those  coiiditions."^  If  there  is  real  estate  which  will 
come  to  the  possession  of  the  executor  or  the  administrator 
with  the  will  annexed,  the  rents  and  profits  will  form  part  of 
the  estate  for  which  he  is  liable  to  account,  and  will  be  con- 
sidered in  fixing  the  amount  of  bond.  The  usual  practice,  be- 
fore fixing  the  amount  of  bond  required,  is  to  require  a  state- 
ment of  the  maximum  value  of  estate  which  may  be  disposed 
of  without  special  license  from  the  court,  by  affidavit,  or  in  a 
verified  petition. 

uo  There  are  some  consequences  when  an  executor  is  also  a  trustee 

arising  from  giving  joint  bonds  by  under  the  will,  he  holds  the  assets  as 

executors  which  do  not  follow  if  sep-  executor  until  his  account  as  such  is 

arate   bonds   are   given.    Both  are  settled.     Hall  v.  Gushing,  9   Pick, 

liable  for  the  assets  which  come  to  895 ;  Prior  v.  Talbot^  10  Gush.  1.  And 

their  joint   possession,  though   the  where  a  bond  is  required  of  him  as 

representatives  of  the  deceased  exec-  trustee,   the   transmutation  of   the 

utor  are  not  liable  for  maladministra-  property  is  not  complete,  so  as  to  re- 

tion  of  the  survivor  after  the  death  lease  his  sureties   as  executor,  tiU 

of  the  other.    Town  v.  Ammidown,  such  bond  is  given.    Newcomb   v. 

20  Pick.  686 ;  Brazer  v.  Glark,  5  Pick.  Williams,  9  Met  584  585 ;  Deering  v. 

96.    See  Hannum  v.  Day,  105  Mass.  Adams.  87  Ma  269;  Miller  v.  Gong- 

89;    Boyd  v.  Boyd,  1  Watts,  866;  don,  14  Gray,  115.    If ,  by  the  terms 

Sparhawk  v.  Buell,  9  Yt  81 ;  Newton  of  the  will,  the  executor,  as  such,  is 

V.  Newton,  53  N.  H.  587.    It  has  been  to  keep  in  his  hands  and  deal  with 

held  that  they  are  jointly  liable  to  a  any  part  of  the  estate  as  a  trustee, 

surety  who  was  compeUed  to  answer  his  bond  as  executor  will  stand  as 

for  the   default  of  one   of   them,  security  for  the  performance.    Dorr 

Dobens  v.  McGoveru,  16   Ma  662.  v.  Wainwright,  18  Pick.  828 ;  Saund- 

The  bond  of  an  executor  given  upon  erson  v.  Steams,  6  Mass.  87 ;  Sheet's 

probate  of  a  will  is  not  vacated,  but  Estate,  52  Pa.  St  257 ;   Lansing  v. 

only  suspended,  by  an  appeal  from  Lansing,  45  Barb.  182.  See  Qrolon  ▼• 

the  probate  of  the  will    Dunham  v.  Buggies,  17  Ma  187. 
Dunham,  16  Gray,  577.  It  seems  that 

Note  A. — Under  our  statutes,  the  probate  of  will  is  one  thing,  and  the 
granting  of  letters  testamentary  or  of  administration,  with  the  wiU  annexed, 
is  another,  and  the  probate  may  be  effectual  without  the  issuing  of  letters 
at  all  in  some  cases.  See  Flood  v.  Pilgrim,  82  Wis.  876.  The  will  passes 
title  to  real  estate,  and  the  issuing  of  letters  is  not  a  condition  precedent 
See  Markwell  v.  Thome,  28  Wis.  548.  When  the  courts  of  probate  had 
jurisdiction  only  as  to  personal  assets,  and  the  authority  of  ^e  executor  was 
£hown  by  the  original  will,  or  an  engrossed  copy,  with  a  certificate  attached, 
called  the  probate^  when  his  authority  was  recalled  by  the  court,  it  was 
usual  to  speak  of  it  as  a  revocation  of  the  probate.  But  under  such  statutes  as 
prevail  in  most  of  the  states,  when  a  learned  wnter,  in  a  work  often  cited 
as  standard  authority  in  the  courts,  under  the  general  head  of  "  the  revoca- 
tion of  probate  and  its  consequences,"  treats  only  of  the  removal  of  execu- 
tors and  administrators,  or  revocation  of  the  letters  issued  to  them,  the  tend- 
ency is  to  a  confusion  of  terms  and  ideas,  which  the  statutes  generally  sep- 
arate and  keep  distinct    Vide  2  Redf.  Wills,  ch.  ^  §  15. 
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Note  R—  It  may  happen  (has  in  fact  happened)  that  a  testator  who  had 
become  a  resident  and  died  in  one  state  where  he  had  no  property, 
left  his  whole  estate  in  lands  in  another  state.  There  being  no  asseis  m 
the  place  of  his  domicile  and  death,  Ihere  could  be  no  administration  there, 
and  the  probate  of  the  will  there  could  serve  no  purpose  except  to  make  a 
record  of  which  an  authenticated  copy  could  be  presented  and  recorded 
where  the  estate  is  situated.  Original  probate  there  would  as  well  serve  the 
purposa  No  jurisdictional  objection  arises  from  the  language  of  the  stat- 
ute&  Doubtless  in  the  case  cited  {ante,  note  64),  the  probate  of  the  will  of  a 
citizen  of  New  York  in  Louisiana,  of  a  citizen  of  Maine  in  New  York,  and 
of  a  citizen  of  New  Hampshire  in  Canada,  were  ali valid  in  the  states  where 
allowed  It  is  clearly  allowed  by  the  statute  of  Minnesota.  Putnam  v.  Pit- 
ney, 45  Minn.  242.  In  Besancon  v.  Brownson,  89  Mich.  888,  it  seems  a  woman 
executed  a  will  in  Michigan  in  1858,  and  afterwards  married  and  repioved 
to  Louisiana,  where  she  died  in  1871.  In  1876  the  will  executed  in  Michigan 
was  probated  in  the  Wayne  county  probate  court  In  1 871  a  later  will  had  t^n 
probated  in  Louisiana.  In  1877  a  petition  was  presented  presumably  with 
an  authenticated  copy  of  the  Louisiana  will  and  probate.  The  probate  judge 
admitted  this  will  and  revoked  the  probate  of  the  other.  The  circuit  court 
affirmed  the  action  of  the  probate  court,  and  the  supreme  court  reversed  it 
The  decision  went  upon  other  points,  but  there  is  no  suggestion  of  any^  lack 
of  jurisdiction  to  grant  the  first  probate  because  the  testatrix  was  domiciled  in 
another  state.  But  the  case  illustrates  what  may  happen  in  such  cases.  The 
last  >vill  was  probated  in  Louisiana  five  years  before  tlie  first  was  probated 
in  Michigan.  Lands  had  been  conveyed  under  the  Michigan  probate.  With- 
out very  clear  proof  that  there  is  no  later  will,  and  that  uiere  is  no  property 
for  the  will  to  act  upon  at  the  place  of  domicile,  the  practice  is  at  least  dan- 
gerous. Quoere,  though  the  wQl  of  a  non-resident  is  "duly  proved  and  al- 
lowed "  in  Minnesota,  could  it  be  allowed  and  recorded  in  Wisconsin  or 
Michigan  upon  producing  an  authenticated  copy  of  the  will  and  Minnesota 
probate?  To  illustrate :  If  the  will  of  the  late  C.  C.  Washburn  had  been 
first  presented  and  proved  in  Hennepin  county,  Minnesota,  where  a  large 
part  of  the  estate  was  situated,  could  it  then  have  been  flowed  upon  pro- 
ducing an  authenticated  copy  in  the  county  court  of  La  Crosse  county,  Wis- 
consiDy  where  he  resided?    Certainly  not  under  tlie  auUioritieB. 
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§  254.  Contests  not  frequent —  Contests  in  probate  courts, 
on  application  for  administration  of  intestate  estates,  are  not 
of  frequent  occurrence,  because  the  final  distribution  is  not 
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affected  by  the  question,  and  the  whole  estate  must  be  ac- 
counted for,  whoever  is  appointed ;  but  they  sometimes  arise 
upon  questions  of  domicile,  or  priority  of  right  to  administra- 
tion, or  the  suitableness  or  competency  of  persons  otherwise 
entitled.* 

§  255.  Where  administration  granted — Michigan  and  Wis- 
consin.— When  any  person  dies  intestate,  leaving  estate  to 
be  administered,  administration  may  be  granted :  (1)  If  the 
deceased  was  an  inhabitant  of  the  state,  by  the  court  of  the 
county  in  which  he  was  an  inhabitant.  (2)  If  a  non-resident 
of  the  state,  by  the  court  of  any  county  in  which  there  is  es- 
tate to  be  administered ;  and  the  administration  first  legally 
granted  extends  to  all  the  estate  of  the  deceased  in  the  state, 
to  the  exclusion  of  any  other  probate  court.*  The  same  sec- 
tion of  the  .Wisconsin  statute  authorizes  the  appointment  of 
an  administrator  of  any  party  to  a  suit  who  dies  pendente  Ute, 
upon  the  application  of  any  other  party,  when  it  appears  nec- 
essary to  protect  his  rights. 

§  256.  Where  granted  in  Minnesota.--  The  probate  code  of 
Minnesota  establishes  the  jurisdiction  of  the  probate  courts 
to  take  original  proof  of  wills  and  to  grant  administration 
under  the  same  conditions  as  to  residence  of  the  decedent  and 
location  of  property :  •  (1)  In  the  county  in  which  decedent 
resided;  (2)  being  a  non-resident,  in  the  county  in  which  he 
died  leaving  estate  therein ;  (3)  if  non-resident  and  dying  out 
of  the  state,  in  the  county  in  which  any  part  of  the  estate 
may  be  at  the  time  of  his  death  or  shall  thereafter  come ; 
(4)  in  the  county  in  which  any  part  of  the  estate  may  be,  the 
decedent  being  a  non-resident  of  the  state  and  leaving  no 

1  What  may  and  may  not  be  con-  be  appointed  for  a  deceased  judgment 

tested  wiU  be  discussed  hereafter.  plaintiff  on  application  of  the  judg- 

SR,  &.,  sec.  8806;  HoweU's  Stat,  ment  defendant^  and  compelled  to 
§  5848L  An  administrator  may  be  revive  the  judgment  to  enable  the 
appointed  to  prosecute  an  action  for  defendant  to  appeal.  Sambs  v.  Stein, 
fhR  death  of  the  decedent,  caused  by  53  Wi&  569.  When  any  acquiescence 
n^ligence,  though  he  left  no  assets,  by  the  heirs  in  a  disposition  of  prop- 
See  Phillips  V.  G,  M,  &  St  P.  R.  R  erty  by  the  decedent  will  bar  admin- 
Ca,  64  Wia  475 ;  Whiton  v.  Railway  istration  where  no  creditors  are 
Ca,  l^id.  805 ;  Woodward  v.  Railway  interested,  see  Beardslee  v.  Reeves, 
Ca,  23  id.  400 ;  Howell*s  Stat,  §  8314.  76  Mich.  661,  666. 
In  Wisoonsiu  an  administrator  may  ^  §  255,  suprcu 
9 
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estate  in  the  county  in  which  he  died ;  (5)  if  decedent  dies  out 
of  the  state,  not  bein^  a  resident  of  the  state,  or  dies  within 
the  state  not  being  a  resident  and  leaving  no  estate  in  the 
county  where  he  died,  and  has  estate  in  more  than  one  county, 
the  probate  court  of  the  county  in  which  applicatiou  for  let- 
ters is  first  made  has  exclusive  jurisdiction/ 

§  257.  When  not  granted. —  There  can  be  no  administration 
where  there  is  no  estate  to  administer.*  Probably  no  admin- 
istrator can  be  properly  appointed  where  there  are  no  per- 
sonal assets  and  no  debts,  but  there  is  real  estate.* 

§  258.  Jurisdiction  of  all  assets  somewhere. —  Where  there 
is  no  express  provision  of  statute  for  administration  in  case 
of  assets  coming  into  the  state  after  the  death  of  a  non- 
resident intestate,  it  has  been  held  that  the  probate  courts 
have  jurisdiction.^  It  seems  that  there  must  be  jurisdiction 
somewhere  of  all  the  assets  of  a  person  deceased  for  the  pur- 
poses of  administration.  The  statutes  regulate  the  jurisdiction 
in  the  cases  provided  for ;  but  in  any  caeus  ofrmsue,  as  where 
assets  of  a  non-resident  come  into  the  state  after  his  death  (in 
Wisconsin  and  Michigan),  the  jurisdiction  should  be  exercised.* 
The  necessity  upon  which  the  rule  seems  to  rest,  however, 
ceases  in  many  cases  where  the  statutes  authorize  suits  in  all 
the  courts  by  foreign  executors  and  administrators.* 

§  259.  Bona  notdbilia. —  The  amount  or  value  of  assets  re- 
quired to  justify  an  administration,  or  which  will  constitute 
estate  to  be  adminilstered,  is  not  prescribed  by  statute.   It  has 

*  Probate  Code,  sec  4.    The  enu-  15  Minn.  869 ;  Dole  v.  Irish,  3  Barbi 

xneration  seems  to  cover  all  possible  639.    It  is   exclusive  in  the  court 

contingenciea    And    in    Miunesota  which  first  assumes  the  jurisdiction, 

under  section  2,  chapter  77,  of  the  People  v.  White,  11  DL  841. 

general  laws,  the  probate  court  has  *Lyon,  J.,  in  Flood  v.  Pilgrim,  83 

jurisdiction  to  appoint  an  adminis-  Wi&  876,  379 ;  Filbey  v.  Carrier,  46 

trator  to  prosecute  an  action  for  the  Wis.  469. 

death  of   the  decedent   caused  by  <  Id. ;  Bradford,  Sur.,  in  Sweesey  v. 

negligence  though  decedent  did  not  WiUis,  1  Bradf.  Sur.  496. 

reside  in  the  state  nor  have  any  prop-  « Dawes  v.  Boylston,  9  Mass.  887; 

erty  therein.    Hutchins  v.  St  P.,  M.  Wbeelock  v.  Pierce,  6  Gushing,  288 ; 

&  M.  R'y  Ca,  44  Minn.  5.    See  Nash  Pinney  v.  McGregory,  102  Masa  186, 

V.  Tousley,  28  id.  5.    The  jurisdio-  ^BradfonL    Sur.,    in    Kohler    v. 

tion  does  not  extend  to  the  estates  of  Knapp,  1  Bradf.  Sur.  248, 246. 

Indians,  not  citizens,  on  any  Indian  *R  S.,  sec.  8267;  Qen.  Stat  Minn., 

reservation.  United  States  v.  Shanks,  oh.  77,  sea  6 ;  oh.  81,  sea  25.    The 
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been  held  that  anything  corresponding  to  hona  notdbUia  in 
English  law  (about  twenty-five  dollars)  would  be  sufficient.^® 

§  260.  Might  to  administer. —  The  right  of  administration, 
from  an  early  period,  appears  to  have  been  in  the  ordinary, 
who  administered  intestate  estates  through  agents  of  his  own 
selection ;  and  a  considerable  part  of  the  goods  of  the  intestate 
being  dedicated  to  "  pious  uses  *'  led  to  abuses  more  flagrant 
than  pious,  and  a  statute  was  enacted  "  which  required  admin- 
istratiqn  to  be  committed  to  the  "next  and  most  lawful 
friends."  A  subsequent  statute^  gave  to  the  ordinary  discre- 
tion to  appoint  the  widowj  or  next  of  kin,  or  both.  The  rea- 
son was  that  the  widow  and  next  of  kin  were  entitled  each  to 
one-third  of  the  residue,  and  the  other  third,  which  had  for- 
merly been  the  share  of  the  church,  was  retained  by  the  ad- 
ministrator himself  until  the  statutes  providing  for  distribu- 
tion." Those  statutes  are  the  basis  of  the  law  on  the  subject 
in  these  as  in  most  of  the  states."  They  related  only  to  the 
personal  estate.^ 

copy  of  foreign  letters  may  be  filed  and  the  proper  advancement  of  his 
in  any  comity  court  in  the  state,  and  family  and  kindred,  the  king,  as  pch 
give  the  right  to  sue  anywhere  in  the  renapatrioe,  seized  the  goods  through 
state.    Murray  v.  Norwood,  77  Wis.  the  local  tribunals  and  applied  them 
405L  to  those  purposes.    Upon  the  death 
i<>  Harrington  V.Brown,  5  Pick.  521.  of  the  owner  without  lawfully  be- 
^' Notable  goods,"  in  another  diocese  queathing  his  goods,  the  title  vested 
or  jurisdiction  than  that  of  domicile,  at  first  in  the  king,  afterward  in  the 
gave  exclusive  jurisdiction  to  the  ordinary,  and  finally  (after  the  stat- 
prerogative  court  of  the  archbishop,  lite  81  Edward  III.,  chapter  11)  in  the 
The  value  to  constitute  bona  nota-  administrator  appointed;  but  never 
bUia  was  £5  by  the  canon  law.    See  in  the  heirs  or  next  of  kin  of  the  de- 
Pinney  v.  McGregory.  102  Mass.  189.  cedent,  without  letters  of  adminis- 
n  81  Edw.  IIL,  ch.  2.    See  Black-  tration.    So  the  common   law   has 
stone's  Com.,  bk.  2,  ch.  32.  always  been  that  "  ordinary  person- 
^^21  Henry  VIII,  ch.  5.  alty  has  no  heritable  quality.    The 
u  22  and  28  Car.  ^,  ch.  10 ;  29  Car.  administrator  takes  the   legal   title 
^  ch.  80;  1  Jac  2,  ch.  la  and  possession,  and  the  next  of  kin 
i«  2  Redf.  Wills,  68,  n.  &  has  only  the  mere  right  to  it,  or  the 
^  Before  this  jurisdiction  was  given  proceeds  of  it  on  distribution."  Lyon, 
to  the  clei^gy,  upon  the  theory  appar-  J.,  in  Estate  of  Kirkendall,  48  Wis. 
ently  that  personal  property  (prop-  176.    And  that  there  is  **  no  word  in 
erty  pertaining  to  the  person,  mov-  the  terms  of  the  law  to  signify  in  re- 
able  and   transferable  by  delivery  lation  to  it  what  inheritance  does  in 
from  hand  to  hand)  shotdd  be  used  relation  to  realty."  Byan,  C.  J.,  S.  C. 
as  a  fund  for  the  decent  burial  of  the  180.    Where  there  is  an  executor  the 
owner,  the   discharge  of  his  debts,  will  vests  in  him  the  legal  title  in 
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§  261.  Who  entitled  to  administer. —  When  a  person  dies  in- 
testate, letters  of  administration  are  to  be  granted  in  Wiscon- 
sin and  Minnesota:  (1)  To  the  widow  or  next  of  kin,  or  both, 
in  the  discretion  of  the  court,  or  such  other  person  as  the 
widow  or  next  of  kin  may  request  to  have  appointed,  if  suit- 
able and  competent.  (2)  If  the  widow  or  next  of  kin,  or  the 
person  selected  by  them,  is  unsuitable  or  incompetent,  or  if 
the  widow  and  next  of  kin  neglect  to  apply  for  thirty  days 
after  the  death  of  the  intestate,  then  to  one  or  more  of 
the  principal  creditors,  if  competent  and  willing  to  take  it. 
(3)  (Except  in  Minnesota.)  If  no  such  creditor  is  willing  or  com- 
petent, to  such  other  person  as  the  court  may  think  proper." 
The  statute  of  Michigan  from  which  that  of  Wisconsin  was 
copied  has  been  amended  so  as  to  include  '^  the  widow,  hus- 
band, next  of  kin  or  a  grantee  of  the  interest  of  one  or  more 
of  them "  having  priority  over  creditors.  Otherwise  it  re- 
mains substantially  the  same.^^ 

§  262.  Failure  to  a^ept,  or  minority  of  executor. —  In  case 
of  failure  of  all  executors  named  in  a  will  to  accept,  or  the  mi- 
nority of  a  sole  executor,  administration  with  the  will  annexed 
is  to  be  granted  according  to  the  same  rule." 

§  2G3.  JSffect  of  these  statutes. —  So  it  may,  and  does  some- 
times, occur  that  a  person  apparently  may  have  as  next  of  kin 
the  prior  right  to  letters  of  administration  de  honis  nan  who 

trust;  where  there  is  none^  the  law  Hughes  v.  Pealer,  80  Mich.  540,  542L 

vests  the  same  title  in  the  adrainis-  The  Minnesota  statute  seems  to  con- 

trator.  Murphy  v.  Hanrahan,  50  Wis.  template  that  if  none  of  the  persons 

485.  See  post,  ch.  XI,  n.  51  and  52.  interested  move  in  the  matter  there 

1*  R  S.,  sec.  8807 ;  Probate  Code,  should  be  no  administration.    It  is 

sea  71.    As  the  husband  in  Minne-  noticeable  that  while  aU  these  stat- 

Bota  takes  the  same  share  of  a  de-  utes  have  been  so  modified  that  the 

ceased  wife's  estate  that  a  widow  widow,  etc.,  may  nominate  a  person 

takes  of   her   husband's,  it  would  having  no  interest^  creditors  cannot; 

seem  that  he  should  have  the  same  but  if  they  petition  renouncing  their 

right  to  administer.    Whether  the  right  to   administration,  the   court 

"  next  of  kin  "  in  this  statute  means  may  appoint  a  suitable  person.    It  is 

the  *'  nearest  of   kin "  or  all  who  irregular  to  proceed  on  the  petition 

would  share  in  the  distribution,  not  of  any  person  but  the  widow  or  next 

decided.    Estate  of  Sargent^  62  Wis.  of  kin  before  the  expiration  of  thirty 

180,184,185.  day&    Branson  v.  Burnett^  2  Pinney, 

!•«  Act  68,  1880  (8  Howeirs  Stat,  185. 

66840)l    Administration  was  some-  17  h,  a,  sees.  8790,  8797;  Probate 

times  granted  to  the  husband  before  Code,  sees.  54,  55, 56 ;  Howell's  Stat, 

the  passage  of  the  act  of  1889.    See  g§  5888,  5889. 
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has  no  interest  in  the  estate ;  but  those  who  have  no  interest 
are  not  usually  anxious  to  serve  as  administrators  and  are  not 
"  suitable  "  against  the  objection  of  those  who  have. 

§  264.  Policy  of  the  law. —  The  policy  of  the  law  has  always 
been  that  the  right  to  administration  should  go  with  the  in- 
terest in  the  personal  residue,  being  in  proper  persons.  At 
common  law,  the  husband  of  a  deceased  /erne  covert  intestate, 
being  entitled  to  the  wife's  goods,  was  entitled  also  to  ad- 
ministration on  them.  It  was  not  an  ecclesiastical  but  a  civil 
right,  though  a  right  to  be  administered  in  the  court  of  pro- 
bate.^ But  if  he  could  obtain  possession  without  suit  his  title 
was  perfect  without  administration.^*  This  common-law  right 
of  the  husband  came  down  to  us  with  the  statute  right  of  the 
next  of  kin ;  but  it  is  clear  the  husband  is  not  of  kin  to  his 
wife  at  all.^  Yet  he  may  be  her  sole  heir  in  case  of  failure  of 
issue  in  Wisconsin  and  may  be  in  some  cases  in  Michigan.** 
And  if  she  leaves  issue  by  a  former  marriage  only,  he  has  no 
interest  whatever  in  her  estate,  real  or  personal,  in  Wisconsin.® 
In  Minnesota,  on  the  contrary,  he  is  always  one  of  the  persons 
principally  interested  as  heirs.^  Under  the  old  rule  of  the 
ecclesiastical  law,  that  administration  is  voidable  only,  not  void, 
if  granted  to  the  wrong  person,**  administration  granted  to 
the  husband  would  not  be  yoid  if  the  proper  citation  or  notice 
were  given  before  appointment ;  **  but  what  his  rights  would 
be  under  the  statutes  we  are  considering  and  statutes  of  dis- 
tribution and  descent  cited,  as  to  the  administration,  quasref 
His  right  was  preserved  by  statute  in  England.**  In  New 
York  it  seems  that  he  has  still  the  right  to  administer  where 
he  is  entitled  to  the  residue.*^ 

M  EUiott  V.  Gurr,  2  Fhillim.  10, 20.  ster,  24  N.  H.  126 ;  Stebbins  v.  Lath- 
is Whitaker  V.  Whitaker,  6  John,  rop,  4  Pick.  88;  Mills  v.  Carter,  8 
112,  117 ;  Smith,  J.,  in  Eiltiworth  t.  Blackf.  (Ind.)  208 ;  Williams*  Appeal, 
Hinds,  5  Wi&  625. 626.  7  Pa.  St  259. 

»Wattv.  Watt8  Veeey,  244,  247;  '^Bninson  v.  Burnett,  2  Plnney, 

Whitaker  v.  Whitaker,  8upra;  Storer  185.    The  appointment  of  an  admin- 

▼.  Wheatly,  1  Pa.  St  506 ;  2  Kent  istrator  is  not  open  to  collateral  at- 

Com.  186.  tack  if  the  court  had  jurisdiction. 

SIR  &,  sec.  2270;  Ho  weirs  Stat,  Johnson  v.  Johnson's  Estate,  66  Mich. 

§  5772ct,  subd.  8 ;  §  5847,  subd.  7.  525,  526. 

Bld^  and  sec.  2180.  ^29  Car.  2,  ch.  a 

»Prob.  Code,  sees.  68,  64  ^  Barnes  v.  Underwood,  47  N.  Y. 

••  Proctor's  Pr.  44 ;  Munsey  v.  Web-  351.    For  a  clear  and  interesting  his- 
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§  265.  Sights  of  widow  and  next  of  kin. —  As  between  the 
widow  and  next  of  kin,®  the  statute  seems  to  leave  the  prefer- 
once  to  the  discretion  of  the  court,  to  be  exercised  with  refer- 
ence to  their  relative  fitness  and  their  respective  interests  in 
the  estate. 

§  266.  Conflicting  nominations. —  If,  instead  of  applying  for 
letters  to  themselves,  they  select  different  persons,  the  decision 
between  them  should  doubtless  be  governed  by  similar  con- 
siderations —  the  interest  of  the  different  applicants,  and  fit- 
ness for  the  trust  of  the  persons  named. 

§  267.  Must  he  hoth  suitahle  and  competent —  But  the  right 
is  not  absolute  in  the  *widow,  next  of  kin,  or  person  selected 
by  them.  They  may  be  otherwise  suitable  but  not  competent^ 
or  they  may  be  competent  and  otherwise  unsuitable.  A  per- 
son may  be  competent  in  case  of  a  small  estate,  in  which  only 
formal  proceedings  are  necessary,  who  would  be  incompetent 
for  the  management  and  settlement  of  a  large  insolvent  or 
heavily  indebted  estate,  requiring  skill  and  knowledge  of  busi- 
ness in  the  settlement.  Whether  a  person  seriously  embar- 
rassed in  his  own  business  should  be  intrusted  with  such  a 
trust  is  doubtful.  A  person  is  not  suitable  merely  because 
he  is  ready  to  give  bond  with  sufficient  sureties,  because  par- 
ties damaged  by  official  misconduct  may  be  subjected  to  ex- 
pense of  litigation,  for  which  they  have  no  adequate  remedy, 
and  an  administrator  may  prejudice  the  interests  of  the  parties 
interested,  without  being  exposed  to  an  action  on  his  bond.^ 
When  there  is  good  reason  to  suspect  that  the  purpose  is  to 
promote  some  interest  adverse  to  that  of  the  heirs  or  cred- 
itors of  the  estate,  it  would  seem  that  the  person  would  be 

tory  of  the  law  on  this  eubject  and  190.  The  point  is  who  wiU  be  entitied 

the  origin  of  the  husband^s  rights  to  the  anrplua    Sweezey  v.  WUlis,  1 

Bee   McCosker  t.  Golden,  1  Bradf.  Bradf.    Sur.   49S.     See   Brubaker's 

Sar.  64 .  That  the  right  of  adminis-  Appeal,  98  Pa.  St  21.    Their  rights 

tration  f  oUows  the  right  to  the  estate^  are  of  one  dasa  McGlellan's  Appeal, 

see  Whitaker  t.  Whitaker,  6  John.  16  Pa.  St  110;  Wniiams*  Appeal,  7 

117;  McKee  v.  McKee,  8  B.  Mon.  id.  259.    The  roles  for  compating  the 

461 ;  Weeks  v.  Jewett  45  N.  H.  541.  degrees  of  kindred  are  considered  in 

It  may  well  be  doubted  whether  a  connection  with  the  distribution  and 

person  could   be   considered  "suit-  assignment  of    estates.      JM^   ch. 

able  "  who  has  no  interest,  if  objected  XVIL 

to  by  those  who  have  an  interest  ^  Steams  v.  Fiske^  18  Pick.  2fL 
>*See  Estate  of  Sargent  62  Wis. 
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unsuitable.*^  A  minor  cannot  administer,  and  if  there  is  no 
fit  person  among  the  next  of  kin,  the  widow  is  exclusively  en- 
titled, if  suitable.*^  In  New  York  and  Massachusetts  the  right 
is  personal,  and  gives  no  right  to  nominate  another  person. 
Our  statutes  confer  the  right  of  selection,  but  if  the  person  is 
not  appointed  the  right  remains.**  Bemoval  from  the  state, 
being  ground  for  revocation  of  letters  of  administration,  it 
would  seem  that  a  non-resident,  otherwise  entitled,  should  not 
be  appointed.**  If  the  widow,  or  next  of  kin,  is  under  guard- 
ianship, as  insane,  or  a  minor,  it  seems,  if  no  special  objection 
exists,  it  is  proper  to  grant  administration  to  the  guardian.*^ 

§  268.  Might  foUows  the  right  of  jfroperty. —  It  is  an  estab- 
lished principle  (unless  the  statutes  have  changed  it)  that  the 
right  to  administer  follows  the  right  to  the  property,  and  is 
predicated  upon  the  ground  of  an  interest  in  the  estate.*^ 

§  269.  B/ale  in  JEngland. —  In  England  this  principle  has 
been  carried  to  the  exclusion  of  the  next  of  kin  who  have  no 
interest  in  the  estate,  notwithstanding  the  statute,  which  is 
construed  as  intending  to  give  the  management  of  the  prop- 
erty to  the  person  who  has  the  beneficial  interest  in  it.*^ 

§  270.  Right  of  creditors. — Kext  after  the  widow  and  next 
of  kin,  or  those  beneficially  interested,  our  statutes,  following 
what  has  been  the  practice  in  England,*^  confer  the  right  upon 
the  principal  creditors. 

§  271.  Sfule  in  Massachusetts. —  In  Massachusetts,  it  seems, 
under  the  same  statute,  any  creditor  who  satisfies  the  court 
that  he  is  a  creditor  may  be  appointed,*^  but  it  must  be  such 
a  claim  as  by  law  survives  to  the  legal  representative.** 

Mid.  maker's  £Btate»  4  Watts,  H  87;  HaU 

nMoGoochT. McGooch,4]Ca0B.84a  v.  Thayer,  105  Mass.  219,  224;  Swee- 

»  SeeMcCSellan's  Appea],  16,  F&  St  sey  v.  Willis,  1  Bradf.  Sur.  495. 

lia  "Wetdrai  V.  Wright,  2  PhUUm. 

» Radford  v.Badford, 6 Dana (Ky.X  248;  West  v.  Wilbj,  8  id.  881.    See 

168.  Bieber's  Appeal,  11  Pa.  St  157. 

M  Branson  t.  Burnett^  2  Pinney,  *^2  Black.  Ck>m.  605. 

186,  194;  Estate  of  Sargrat  ^  Wis.  » Arnold  t.  Sabin,  1   Gush.  525. 

180, 184 ;  Alford  ▼.  Alford,  Deane  &  The  claim  in  this  case  was  a  book  ac- 

Sw.  822L    The  English  practice  is  to  count  ot  fifty-^ht  cents.    Anycred- 

appoint  a  guardian  to  take  adminis-  itor  may  apply  in  Michigan.  Wiikin- 

tration  for  a  minor  entitled  thereta  son  v.  (3onaty,  65  Mich.  614 ;  Johnson 

1  Williams'  Ex*rs  (6th  Am.  ed.X  pt  1,  ▼.  Johnson's  Estate,  66  id.  525. 

bk.  6^  ch.  8,  §  a  »StebbJns  v.  Palmer,  1  Pick.  71; 

^  Goods  of  Qil]«  1  Hagg.  842 ;  Ell-  Smith  v.  Sherman,  4  Cush.  40a 
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.  §  272.  Wlien  other  proper  person  appointed. —  If  the  widow 
and  next  of  kin  and  creditors  renounce  their  right,  or  there 
are  none  willing,  and  also  suitable  and  coitipetent,  to  take  the 
administration,  the  court  may  appoint  any  proper  person.*** 

§  272a.  Application^  how  made. —  The  application  for  ad- 
ministration must  be  made  by  some  person  interested  in  the 
estate,'  by  a  petition  which  must  be  verified  in  Minnesota 
and  Wisconsin,^  and  is  usually  verified  everywhere,  which 
should  state  all  the  facts  necessary  to  show  the  jurisdiction  of 
the  court.  These  are  the  death  of  the  decedent;  that  he 
died  intestate ;  his  residence  in  the  county,  or  if  a  non-resident 
of  the  state  his  place  of  residence  and  estate  in  the  county  to 
be  administered ;  that  he  left  estate  to  be  administered.  The 
statute  of  Minnesota  and  rule  in  Wisconsin  also  required  (as 
a  correct  practice  everywhere  requires)  that  the  names  and 
residence  of  the  persons  interested  in  the  final  distribution  of 
the  estate  be  stated  so  far  as  known,  and  who,  if  any,  are 
minors  or  under  any  disability.® 

§  273.  Order  and  notice  of  hearing. —  The  time  and  place  of 
hearing  the  petition  is  ordered  and  notice  given  by  publication 
three  weeks  ^  (or  in  Wisconsin  by  personal  service  on  aU  persons 
interested  at  least  ten  days)  before  the  hearing.    The  notice  is 


>*»  Although  the  probate  code  of  used  by  law  or  peraonally  interested* 

MinneBOta  has  omitted  the  former  Breen  v.  Pangbom,  suprcu  See  Steb- 

provision  of  the  statute  on  this  sub-  bins  v.  Palmer,  1  Pick.  71, 70;  Arnold 

ject  (see  ante,  g  261),  presumably  if  v.  Sabin,  1  Gush.  625,  68a 

there  is  no  person  suitable  and  com-  ^Probate    Code^    sea    73;    Wis. 
petent  of  the  classes  designated  who '  County  Court  Rule  II  (Form  68^ 

resides  in  the  county  or  state,  there  «  Estate  of  Sargent,  63  Wi&  130, 185 ; 

may  be  an  administration  when  neo-  Shipman  v.  Butterfield,  47  Mich.  487; 

essary.     There  might  be  no  widow  Wilkinson  v.  Ck>naty,  auprcu     The 

or  next  of  kin,  and  creditors  only  in  proceedings  are  not  invalidated  in 

New  York  or  London.  Minnesota  by  any  defect  in  form  or 

A  Shipman  v.  Butterfield,  47  Mich,  statement  of  facts.     Probate  Code^ 

487;  Breen  v.  Pangbom,  61  id.  39;  sea  73.    The /urisdietionoi  facte  are 

Aldrich  v.  Anniu,  54  id.  280 ;  Wilkin-  the  interest  of  the  petitioner  and  the 

son  Y.  Conaty,  66  id.  614    If  a  peti-  facts  alleged  in  Estate  of  Saigent, 

tioner  alleges  that  he  is  a  creditor,  it  supra  {p.  185). 

is  sufficient  to  give  the  court  juris-  ^  Howell's  Stat,  §  6866  ;P^b.Code^ 

diction.  Johnson  v.  Johnson's  Estate,  sees.  78^  806;  RS.,  sea  8808  (Form 

66  id.  535.    No  one  can  intervene  in  64). 
the  affairs  of  an  estate^  unless  author- 
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necessary  to  give  jurisdiction  to  proceed,  and  proper  proof 
should  be  filed.^' 

§  273a.  What  may  le  contested. —  Contests  are  not  frequent 
on  application  for  administration,  and  when  they  arise  through 
family  disagreements  are,  perhaps,  usually  settled  by  agree- 
ment upon  some  person  satisfactory  to  all  interested.  But 
important  questions  producing  litigation  sometimes  arise.  If 
one  applies  for  administration  as  widow,  her  marriage  to  the 
decedent  may  be  denied.'  The  interest  of  the  petitioner,'*  an 
estoppel  by  long  acquiescence  in  a  settlement  made  out  of 
court,®  and  doubtless  the  suitableness  or  competency  of  the 
person  nominated,  may  be  questioned  and  the  objection  sup- 
ported by  evidence.  A  missing  will  might  be  alleged  and 
probate  prayed.*  Anything  which  would  bar  the  grant  of  ad- 
ministration or  constitute  a  legal  objection  to  the  appointment 
of  the  particular  person  named  may  be  alleged  by  one  who  is 
interested.  But  a  person  who  has  no  interest  cannot  inter- 
vene ;  •  nor  can  the  title  to  property  claimed  to  belong  to  the 
estate  be  litigated  on  an  application  for  administration.' 

^  See  dillett  t.  Needham,  87  Mich,  estate.  See  Sitzman  v.  Pacquette,  13 
148;  WUkinson  v.  Conaty,  05  id.  614;  Wia  291 ;  BaUej  v.  Scott,  id.  619; 
Feustmann  t.  E6tate  of  Qott,  id.  692L  Frederick  t.  Pacquette,  19  id.  641 ; 
lo  Minnesota  letters  of  administration  Flood  v.  Pilgrim,  82  id.  876 ;  Chase  t. 
issoed  by  a  court  having  jurisdiction  Ross,  86  id.  267 ;  Oakes  y.  Estate  of 
of  the  subject  are  conclusive  of  the  Buckley,  49  id.  692. 
due  appointment  of  the  administra^  ^  Cunningham  v.  Burdell,  4  Bradl 
tor  in  collateral  proceedings.  More-  Sur.  848,  a  celebrated  case  in  its  day. 
land  V.  Lawrence,  23  Minn.  84 ;  Pick  Some  of  the  most  eminent  counsel  in 
V.  Strong,  26  id.  808.  So  also  in  Michi-  New  York  were  engaged  in  a  very 
gan  against  strangers.  See  Cook  v.  long  trial,  in  the  surrogate's  court,  of 
Stevenson,  80  Mich.  242 ;  James  v.  the  question  whether  or  not  the  pe- 
Emmet  Mining  Ca,  66  id.  336 ;  John-  titioner,  Mrs.  Cunningham,  was  mar- 
son  V.  Johnson's  Estate,  66  id.  625 ;  ried  to  Dr.  Burdell,  who  was  found 
Farrand  v.  Caton,  69  id.  285.  But  murdered  in  his  own  house,  which 
parties  interested  in  the  estate  can  al-  was  also  occupied  by  her  and  her 
ways  question  the  jurisdiction  of  the  daughter.  The  review  of  the  evi- 
court  which  issued  the  lettera  Gil-  dence  and  summing  up  in  the  decis- 
lett  ▼.  Needham,  87  id.  143 ;  Breen  v.  ion  of  Surrogate  Bradford  against 
Pangbom,  61  id.  29.  See^  also^  Alex-  the  petitioner  is  worth  reading, 
ander  v.  Rice,  52  id.  451.  In  Wiscon-  ^  See  Breen  v.  Pangbom,  51  Mich.  29. 
Bin  letters  are  prima  facie  evidence  ^  Beardslee  v.  Reeves,  76  Mich.  661. 
at  least  of  due  appointment  against  See,  also,  Foote  v.  Foote,  61  id.  ISl. 
strangers  (Wittmann  v.  Watry,  46  <>  See  Harring  v.  Allen,  25  Mich.  606. 
Wis.  491,  494X  and  are  prima  facie  «  Breen  v.  Pangbom,  supra, 
only  against  parties  interested  in  the  <  Estate  of  Nugent^  77  Mich.  600; 
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§  274.  Administrator  de  "bonis  non. — When  the  authority 
of  any  sole  administrator  or  executor  is  extinguished  by  death, 
removal^  or  in  any  manner,  administration  of  the  estate  not 
already  administered  may  be  granted  to  another,  so  long  as 
there  remains  estate  unadministered.^  Such  administrator  of 
an  intestate  is  called,  in  the  ecclesiastical  and  common  la;?,  3in 
administrator  de  bonis  non.  If  there  is  a  will,  he  is  called  an 
administrator  de  bonis  non  with  the  will  annexed  (cum  testa- 
mento  annexo). 

§  275.  To  whom  granted. —  The  Minnesota  statutes  cited  re- 
quire the  appointment  of  the  person  or  persons  ^^  next  entitled 
thereto,"  which  may  be  made  without  notice.  The  Michigan 
statutes  require  some  ^^ suitable  person"  to  be  appointed. 
The  Wisconsin  statute  is  silent  as  to  who  shall  be  appointed. 
When  some  "  suitable  person  "  is  to  be  appointed,  the  widow 
and  next  of  kin  have  no  prior  claim  to  the  appointment.^ 

§  276.  Death  of  party  to  an  action. —  Under  the  statute  of 
Wisconsin,  upon  the  death  of  a  party  to  any  action  in  any 
court  of  record,  administration  may  be  granted  upon  the  ap- 
plication of  any  other  party  to  such  action,  "  when  it  shall 
appear  necessary  to  protect  the  rights  of  the  party  so  apply- 
ing," and  ^^  whether  such  deceased  person  was  a  resident  of 
this  state  or  not."  ^  The  obvious  purpose  is  that  an  action 
pending  for  a  cause  which  survives  shall  not  be  suspended  or 
discontinued  by  the  death  of  a  party  to  it  because  of  the  neg- 
lect, intentional  or  otherwise,  of  those  interested  in  the  estate 
to  move,  or  because  there  may  be  no  assets  within  the  juris- 
diction excepting  an  interest  in  a  suit  pending,  which  mav  be 
a  debt  instead  of  assets. 

In  re  McCarty,  81  id  460.    The  stat-  kinson  t.  Winne,  15  Minn.  159  (123). 

ute  of  Minnesota,  providing  for  what  See  Oakes  v.  Estate  of  Buckley,  suprcu 

might  alwaysbedonein  probatecourts  The  appointment  is  void  if  there  is  an 

every  where  without  special  statutory  existing  prior  administration  unre- 

provisions,  authorizes  contest    Fro-  yoked.    Humes  v.  Cox,  1  Pin.  551 ; 

bate  Code,  sec.  74    And  the  words  Sitzman  v.  Paoquette,  Frederick  t. 

^  any  person,"  with  which  the  section  Paoquette,  aupra.    When  revocation 

opens,  doubtless  mean  any  person  in-  presumed,  see  Bailey  v.  Scott^  supm, 

terested  in  the  estate.  ^  RusseU  v.  Hoar,  8  Met  19a    Par- 

^R  a,  sec&  8800,  8804;  Probate  ties  the  most  interested  in  the  estate 

Code,  sees.  59,  298;  Howell's  Stat,  would  be  the  most '*  suitable^"  other 

§§5843,5857,6860.    The  appointment  things  being  equal 

may  be  made  at  any  time  if  there  ^R.  a,  sec.  8800. 
remain  unadministered  assets.   Wil- 
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§  277.  Public  administratar  in  Wisconsin. —  The  Bevised 
Statutes  of  Wisconsin  also  contain  provisions  for  the  appoint- 
ment by  the  county  court,  in  each  county  in  which  it  shall  be 
deemed  advisable,  of  a  public  administrator,  who  shall  give  a 
bond  in  not  less  than  $5,000,  and  further  bonds  when  required.^ 

§  278.  Powers  and  duties. —  By  the  present  statute,**  the 
powers  and  duties  of  a  public  administrator  are  enlarged  and 
minutely  defined.  He  is  made  a  public  guardian  also.  His 
rights  accrue :  (1)  When  any  person  shall  die  intestate  leav- 
ing property  in  the  state  and  leaving  no  widow  or  next  of  kin 
living  therein  known  to  the  county  court ;  (2)  when  any  ex- 
ecutor, administrator  or  guardian  of  the  estate  of  any  minor, 
insane  or  incompetent  person  shall  resign  his  trust  or  refuse 
to  act ;  (3)  when  upon  the  final  settlement  and  assignment  of 
the  residue  of  an  estate  there  shall  be  minor,  insane  or  men- 
tally incompetent  heirs,  devisees  or  legatees  entitled  to  the 
whole  or  any  part  of  the  estate.  In  all  such  cases,  when  no 
person  interested  in  such  estate,  or  minor,  insane  or  incom- 
petent person,  shall  within  thirty  days  after  such  resignation 
or  refusal  to  act,  or  within  thirty  days  after  such  final  settle- 
ment and  assignment,  apply  to  the  proper  county  court  for 
the  appointment  of  an  administrator  or  guardian,  the  county 
court  having  jurisdiction,  upon  its  own  motion,  or  upon  the  ap- 
plication of  the  public  administrator  if  the  court  shall  deem 
it  necessary,  shall  grant  administration  of  such  estate  or  guard- 
ianship of  the  estate  of  such  ward  to  the  public  administrator. 
The  proceedings  after  the  appointment  would  be  the  same  as 
in  other  cases  of  administration  or  guardianship.  If  the  de- 
cedent or  ward  is  a  non-resident  of  the  state  the  jurisdiction 
is  in  the  county  where  there  is  estate.  If  any  person  entitled 
shall  apply  for  administration  or  guardianship  in  the  case  and 
upon  the  appointment  and  qualification  of  another,  the  letters 
issued  to  him  are  revoked  and  he  must  settle  his  accounts. 
The  court  may  revoke  his  appointment  at  any  time  when  it  is 
deemed  just  and  proper. 

§  279.  Oath  of  office. —  It  is  to  be  observed,  also,  that  a  pub- 
lic administrator  appointed  under  this  act  is  to  take  an  oath 

^Sea  8818  (Forms  62  to  65).  8819).    No  provision  is  made  for  a 

^  B.  &,  sec.  8819 ;  Amended  Laws  case  of  the  death  of  an  executor,  ad- 

1887,  ch.  820 ;  1889,  ch.  70  (Sanborn  &  ministrator  or  guardian  in  the  cases 

Benyman's  Annotated  Statutes,  sea  mentioned,  which  is  perhaps  as  prob- 
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of  oflBce.  He  is  to  "  be  sworn  to  a  faithful  discharge  thereof 
before  he  enters  upon  the  duties  of  such  trust.  "Whether  he 
should  in  that  connection  take  the  constitutional  oath  ^^  re- 
quired of  all  other  public  oflBcers  is  perhaps  not  clear,  but  to 
do  so  would  not  impair,  his  right,  while  a  question  might  be 
raised,  perhaps,  upon  the  omission. 

§  280.  Boiids  of  administrators. —  All  administrators  are  re- 
quired to  give  bonds  to  the  judge,  with  sureties  to  be  approved 
by  the  judge  or  court,  before  letters  are  issued  to  them,  with 
the  same  general  conditions  as  the  bonds  required  from  exec- 
utors, with  such  variations  only  as  are  required  by  the  differ- 
ence in  the  duties.*' 

§  280a^.  Amour^t  fixed  hy  order  appointing. —  The  usual  and 
correct  practice  is  by  an  order  or  decree  reciting  all  the  juris- 

able  as  his  resignation  or  refusal  to  public  officers,  and  not  to  adminis- 
act  Notice  should  doubtless  be  given  trators'  or  probate  Isonda  Bissell  v. 
of  a  hearing  as  in  other  cases.  If  the  Wayne  Probate  Judge^  68  Mich.  287. 
court  proceeds  upon  its  own  motion.  The  bond  of  an  administrator  with 
the  order  for  hearing  should  contain  the  will  annexed  will  differ  from 
full  recitals  or  findings  of  the  facts  that  of  an  executor  only  in  the  re- 
which  give  jurisdiction  and  show  citals.  The  different  forms  are  not 
the  necessity  for  the  appointment  stated  in  the  text,  nor  the  statutory 
^7  Const  Wis.,  art  IV,  sec.  28.  conditions,  because  forms  are  given 
^R  S.,  sec.  8809;  Probate  Code,  for  each  in  the  proper  place.  See 
sec.  75 ;  Howell's  Stat,  §  5850  (witli  ante,  ch.  VIII,  n.  110.  A  bond  ex- 
**  surety  or  sureties"  in  Michigan),  ecuted  by  sureties,  but  not  by  the  ad- 
"  With  sureties "  means  more  than  ministrator,  does  not  bind  the  sure- 
one  surety.  See  Blake  v.  Sherman,  tiea  Wood  v.  Washburn,  2  Pick.  24. 
12  Minn.  420  (805) ;  State  v.  Fitch,  80  A  bond  executed  and  altered  by  in- 
id.  582.  Bond  which  complies  with  creasing  the  penal  amount,  with  con- 
the  statute  in  substance  and  effect  sent  of  the  principal,  but  without  the 
valid.  Lanier  ▼.  Irvine,  21  id.  447.  knowledge  of  the  sureties^  and  then 
Statute  requiring  bond  to  be  ap-  executed  by  other  sureties,  who  did 
proved,  directory ;  omission  a  mere  not  know  of  the  alteration,  was  held 
irregularity.  Cameron  v.  Cameron,  not  binding  on  the  first  sureties  be- 
15  Wis.  1.  The  judge  should  exercise  cause  the  alteration  discharged  them, 
a  sound  discretion  in  approving  and  not  binding  on  the  others  be- 
bonds.  He  may  require  sureties  to  cause  they  signed  understanding 
justify,  and  should  do  so  when  un-  they  were  bound  only  with  the  othei^ 
known  to  him,  or  he  has  any  doubt  Howe  v.  Peabody,  2  Gray,  56e.  See 
as  to  their  financial  standing.  Car-  as  to  probate  bonds  in  Massachusetts, 
penter  v.  Probate  Judge,  48  Mich.  Loring  v.  Kendall,  1  Gray,  805 ;  New- 
818.  Act  179  of  1885  (8  How.  Stat,  comb  v.  Williams,  9  Met  525;  Ben- 
§  8284,  a,  b,  c,  requiring  all  sureties  nett  v.  Russell,  2  Allen,  687  (Form 
to  justify)  applies  to  official  bonds  of  56)l 
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dictional  facts,  appearances  and  proceedings  to  order  the  ap- 
pointment upon  the  filing  and  approval  of  the  bond,  the 
amount  of  which  is  fixed  by  such  order.  Letters  are  issued 
when  the  bond  is  filed  and  approved/^ 

§  281.  Special  administrator. —  A  special  administrator  may 
be  appointed  in  any  case  where  there  is  delay,  on  account 
of  an  appeal  or  from  any  other  cause,  in  granting  letters  tes- 
tamentary or  of  administration.  The  statutes  of  Wisconsin 
and  Minnesota  add,  "  or  when  it  shall  appear  to  the  satisfac- 
tion of  the  court  to  be  necessary "  ("  deemed  expedient "  in 
Michigan).  No  appeal  is  allowed  from  such  appointment. 
The  statutes  of  Wisconsin  and  Minnesota  also  add  that  ^^such 
special  administrator  may  be  appointed  without  notice  "  (on 
such  notice  as  the  judge  "  shall  direct "  in  Michigan).** 

§  282.  Powers  and  duties. —  The  general  powers  of  a  special 
administrator  extend  only  to  the  collection  and  preservation 
of  the  assets  of  the  deceased,  until  a  regular  appointment  can 
be  made  for  that  purpose.  Actions  may  be  commenced  and 
maintained  by  him,  and  he  may  dispose  of  personal  property 
by  sale,  under  direction  of  the  court.  Under  the  statute  of 
"Wisconsin  and  Minnesota,  his  powers  are  defined  further  to  be 
with  leave  of  the  court  to  lease  real  estate  for  a  term  not  ex- 
ceeding one  year,  to  gather  and  secure  crops,  and  to  do  such 
other  things  as  the  court  may  direct,  and  as  may  be  deemed 
for  the  interest  of  the  estate.  He  is  not  liable  to  any  action 
by  a  creditor  of  the  estate  or  to  be  called  upon  in  any  way  to 
pay  debts  of  the  deceased." 


Form  67.  the  ecclesiastical  courts,  and  in  the 

^  R.  S.,  sea  8810 ;  Portz  v.  Schantz^  present  probate  practice  in  England, 

70   Wia  497;  Prob.  Code,  sea  76;  there  are  several  kinds  of  special  and 

Howell's  Stat,  §6851;  Act  186, 1880  (3  limited  administration:  as  durante 

Howell*B  Stat,  §  5851),   When  an  ap-  minoritate,  which  our  statutes  retain 

peal  has  been  taken  from  the  appoint-  in  case  of  a  minor  appointed  sole  ex- 

ment  of  an  administrator,  it  is  the  ecutor;  pendente  lite,  which  is  our 

duty  of  the  court  to  appoint  a  special  special  administration   pending  an 

administrator  on  application.  People  appeal ;  durante  absentia,  while  the 

V.  Wayne  Prob.  Judge,  80  Mich.  80J3.  executor  named  in  a  will,  or  next  of 

The  regularity  of  the  appointment  kin,  is  out  of  the  kingdom, —  and 

of^  or  of  an  order  authorizing  a  suit  some  other  cases  of  special  and  lim- 

bjy  a  special  administrator  is  not  open  ited  administration. 
to  collateral  attack.    Ckx)k  ▼.  Steven-       ^  R.  S.,  sec.  881 1 ;  Probate  Code^  sea 

flon,  80  Mich.  242.    In  the  practice  of  77 ;  Howell's  Stat,  §  686a    May  in- 
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§  282a.  Additional  powers  in  Michigan. —  A  statute  in  Mich- 
igan, however,  provides  that  on  special  application  of  any 
creditor  the  judge  of  probate  may  for  special  reasons  allow 
any  one  or  all  the  claims  against  the  estate  to  be  proved  before 
him  upon  the  usual  notice,  and  direct  their  payment  when 
allowed.  He  may  also  for  special  reasons,  after  the  time  for 
appeal  has  expired,  direct  the  payment  of  all  or  any  claims 
otherwise  properly  allowed  against  the  estate  by  commission- 
ers. The  language  of  this  statute  would  indicate  that  notice 
to  creditors  might  be  given  by  the  judge  or  by  commissioners 
appointed,  and  all  claims  adjusted  in  a  special  administration 
proceeding;  but  there  is  a  proviso  that  no  payment  by  a  spe- 
cial administrator  can  be  ordered  except  of  preferred  claims.' 

§  283.  When  no  other, —  No  other  but  a  special  administra- 
tion can  be  granted,  pending  an  appeal  from  an  order  or  de- 
cree allowing  or  rejecting  a  will ; "  and  doubtless  the  rule 
would  be  the  same  upon  an  appeal  from  an  order  granting 
or  refusing  to  grant  administration. 

§  284.  Bond  of  special  administrator. —  The  bond  to  be 
given  by  a  special  administrator  prescribed  by  the  statutes  is 

tervene  in  an  action  against  the  de-  collect  the  rents  and  profits,  to  pa&s 

cedent  to  vacate  a  judgment  and  be  them  over  to  the  executor  if  the  will 

let  in  to  defend  when  property  has  should  be  aUowed.    The  proceeding 

been   seized   on  execution   on   the  was  against  an  heir  who  held  over 

judgment  Jeiferson  County  Bank  v.  under  a  former  lease  and  had  agreed 

Bobbins,  67  Wis.  68L  with  the  administrator  in  writing 

•Howeirs  Stat,  §  585a    Creditors  that  the  rent  should   be  deducted 

are  sometimes  greatly  hindered  in  from  his  share  on  distribution.    The 

oases  of  will  contests.    There  seems  will,  if  allowed,  gave  him  all  of  the 

no  very  good  reason  why  the  admin-  personal  and  none  of  the  real  estata 

istration  should  be  delayed  and  cred-  If  not  aUowed,  his  share  of  the  per- 

itors  hindered  by  some  family  feud,  sonal  residue  would  be  insufficient  to 

If  all  claims  were  adjusted  and  paid  pay  the  rent    The  proceeding  was 

while  the  contestants  were  settling  summary  under  the  statute  for  non- 

their  disputes,  it  would  be  much  bet-  payment  of  rent  It  was  held  that  the 

ter  for  creditors  and  final  distributees,  administrator  was  entitled  to  the  pos- 

and  no  worse  for  anybody,  in  cases  session  for  his  own  protection  and  to 

in  which  there  is  a  long  contest  over  receive  and  hold  the  rents  and  profits 

A  will  in  a  solvent  estata    In  Wil-  until  the  contest  over  the  aJleged 

marth  v.  Reed,  88  Mich.  44^  an  ad-  wiU  was  concluded, 
ministrator,  pending  an  appeal  from       *i  Estate  of  Fisher,  15  Wia  511. 

tlta  disallowance  of  a  will,  was  held  See    Slade  v.   Washburn,   8    Ired 

to  be  entitled  to  the  possession  of  (N.  C)  Law,  557;  Patton's  Appeal,  81 

real  estate  for  hia  own  protection  to  Pa.  St  485^ 
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also  different  in  its  conditions  from  that  of  any  other  admin- 
istrator, and  the  letters  issued  should  properly  follow  the  con- 
ditions of  the  bond."  Independent  of  any  decision  on  the 
subject,  it  is  difficult  to  see  how  an  order  o^  the  court  (even 
with  the  consent  of  sureties),  that  a  bond  given  by  a  special 
administrator  should  stand  as  his  bond  as  administrator  with 
the  will  annexed,  could  be  sustained,  as  the  conditions  are  not 
the  same  or  similar.^ 

§  285.  Duty  when  general  Utters  issued. —  Upon  the  issue  of 
letters  testamentary  or  of  administration,  the  power  of  the 
special  administrator  ceases.  He  has  only  to  deliver  up  the 
assets  in  his  hands  and  settle  his  accounts.^ 

§  285a.  Temporary  administrator  in  Michigan. —  The  stat- 
utes of  Michigan  provide  for  the  appointment  of  a  temporary 
administrator  to  take  charge  of  the  property  of  a  person  miss- 
ing from  his  place  of  residence  in  that  state  whose  where- 
abouts is  unknown  for  three  months,  and  shall  have  property 
which  is  going  to  waste  or  is  in  danger  of  being  destroyed  or 
lost  for  want  of  a  proper  custodian.  Upon  the  verified  peti- 
tion of  the  wife,  next  of  kin  or  one  or  more  of  the  principal 
creditors  stating  the  facts,  the  judge  of  probate  is  empowered 
to  appoint  a  temporary  administrator  until  the  question  of 
death  or  survival  can  be  settled ;  and,  if  the  death  is  estab- 
lished, until  an  executor  or  administrator  is  qualified.  Notice 
of  hearing  must  be  published  three  successive  weeks.  The 
person  appointed  is  required  to  give  a  bond  as  prescribed  by 
law  for  other  administrators  and  perform  substantially  the 
same  duties  as  special  administrators.  No  appeal  is  allowed 
except  by  a  party  claiming  an  interest  as  a  creditor,  heir, 
legatee,  owner  or  custodian,  which  seems  to  include  all  who 
could  appeal  from  the  appointment  of  a  general  administrator, 

(SR.Su,  sec  8812;  Probate  Code^  the  estate,  a  void  contract  of  the  de- 

sec.  78 ;  Howell's  Stat,  §  8854    In  cedent    Smith  v.  Brennan,  62  Mich. 

New  York  the  letters  issued  are  called  849.    As  to  jurisdiction   of   circuit 

letters  of  collection.    Redfield,  Law  court  to  prevent  a  fraud  by  an  outgo- 

A  Pr.    Bur.    Courts,     191   (Ist   ed.)  ing  special  administrator  procuring 

(Forms  68  to  61X  an  ex  parte  order  to  withdraw  a  fund 

*s  See  Estate  of  Fisher,  supra.  Ck>m-  from  that  court,  see  Dennis  v.  Cir- 

pare  forms  of  bond  given  in  this  work  cuit  Judge,  42  Mich.  249. 

for  each  (50  and  0O]l    A  special  ad-  »*R.  S.,  sec.  8818;  Probate  Code^ 

miniBtrator  cannot  ratify  by  accept-  sec.  79 ;  HowelPs  Stat,  §  5855. 
ance^  and  make  valid  and  binding  jon 
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except  the  wife  or  husband  of  the  missing  person— and  pos- 
sibly  would  be  construed  to  include  them.' 

§  2855.  Coroner  as  a  special  administrator  in  Minnesota. — 
The  probate  code  provides  that  if  any  money  or  property  of 
a  deceased  person  shall  come  to  the  hands  of  the  coroner  and 
there  is  no  proper  person  or  relative  to  receive  it,  and  it  is  not 
demanded  by  any  person  entitled  to  it  within  six  months, 
the  probate  court  may  order  a  public  sale  by  the  coroner ; 
the  proceeds,  after  deducting  expenses,  are  deposited  with 
the  county  treasurer,  subject  to  be  claimed  by  an  executor, 
administrator  or  guardian  properly  appointed  within  six 
years.^ 

§  286.  Evidence  of  death. —  If  any  contest  arises  in  the  pro- 
bate court,  it  is  usually  upon  the  right  or  suitableness  of  the 
applicant  or  nominee.  The  death  of  the  person  is  usually  a 
matter  of  general  notoriety,  and  undisputed.  But  cases  arise 
where,  from  long  absence  unheard  from,  death  is  presumed. 
Seven  years  is  the  period  which  the  law  iSxes,  after  which  the 
presumption  arises,  and  administration  may  be  granted.^  But 
it  seems  it  must  be  shown  that  he  has  been  absent  seven  years 
from  a  place  where  he  had  an  established  residence."  It  is 
sufficient  if  it  appears  that  he  has  been  absent  from  the  state 
of  his  residence  seven  years  unheard  of.*^  The  presumption 
may  be  rebutted  by  proof  that  the  person  has  been  heard  of 
as  living  within  the  time  by  others  than  members  of  his  fam- 
ily." 

§  287.  When  proved  hy  circumstances. —  The  fact  of  death 
may  be  established  sometimes  without  positive  proof,  as  where 
one  sailed  on  a  voyage  which  should  have  been  accomplished 

»Act   108,   1879   (Howell's    Stat,  "Cowan  ▼.  Lindsay,  80  Wis.  586; 

§§  5867,  586d>   No  gucere  will  be  haz-  Jochumsen  v.  Suffolk  Savings  Bank, 

aided  as  to  this  statuta    Perhaps  a  8  Allen,  87 ;  Doe  v.  Jesson,  6  East»  84 ; 

contest  between  an  attaching  cred-  Loring  v.  Steineman,  1  Met  204;  1 

itor  and   temporary   administrator  GreenL  Ev.,  §  41,  and  cases  cited; 

may  some  day  setUe  the  construo-  Wait  v.  Ck>aracy,  45  Minn.  159;  160; 

tion.  Bailey  v.  Qailey,  86  Mich.  181. 

b  Probate  Code^  ch.  XTX.    In  case  ^Stinchfield  v.  Emerson,  62  Ma 

of  accidental  death,  the  coroner  does  465. 

not  hold  any  inquest  (Qen.  Stat  1878,  *7  Newman  t.  Jenkins,  10  Pick.  515 ; 

ch.  8,  §  244X  and  there  seems  to  be  no  Stevens  v.  McNamara,  86  Ma  176L 

provision  for  the  property  to  come  to  ^^Flynn  v.  Coffee,  12  Allen,  18IL 
his  hands. 
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in  ten  weeks,  and  the  ship  was  unheard  of  for  a  year,  and  the 
underwriters  had  paid  the  insurance  on  ship  and  cargo." 

§  288.  Contests  —  Practice. —  In  cases  contested  upon  any 
question  of  fact  which  requires  the  production  of  witnesses,  it 
will  usually  be  necessary,  as  in  case  of  a  contested  will,  to 
grant  a  "  term  probatory,"  or  continuance,  for  the  same  rea- 
son that  the  petitioner  cannot  usually  know  that  there  will  be 
a  contest  until  the  time  for  appearance.  But  if,  as  sometimes 
happens,  there  is  opposition,  but  no  dispute  as  to  facts,  the 
question  of  right  or  suitableness  can  be  as  well  determined 
upon  the  statements  and  admissions  of  the'  parties,  without 
hearing  further  evidence,  as  otherwise. 

§  289.  Order  or  dwree — Bond. —  The  order  or  decree  should 
contain  recitals  and  findings  of  the  necessary  facts  to  show 
jurisdiction  and  sustain  the  decree  or  order.  In  practice,  it  is 
usual  to  fix  the  amount  of  bond  to  be  given  by  the  adminis- 
trator in  the  same  order.  For  the  purpose  of  fixing  the 
amount  of  bond,  the  aggregate  value  of  the  personal  estate, 
or  a  maxim  am  which  it  will  not  exceed,  is  usually  stated 
either  in  the  petition,  verified  by  the  oath  of  the  petitioner, 

»  Goods  of  Main,  1  Swa.  &  Tri&  11.  60  N.  Y.  121.  But  see  1  GreenL  Ev. 
If  he  starts  for  a  certain  destination  550 ;  Tisdale  ▼.  Conn.  Life  In&  Ca, 
and  never  arrives  there  and  is  never  26  Iowa,  177 ;  S.  C,  28  id.  12;  Jeffers 
heard  from  afterward,  after  aU  pes-  v.  Radcliff,  10  N.  H.  242.  Of  course, 
Bible  means  to  find  him,  it  may  be  the  person  himself,  if  he  returns 
determined  after  seven  years  as  a  alive,  is  not  bound  by  the  adjudica- 
presumption  of  fact  that  he  died  in  tion,  not  being  a  party  in  any  sense ; 
the  course  of  his  journey.  Wait  v.  but  it  seems  a  solecism  to  say  that  a 
Coaracy,  tuprcL,  But  if  administra-  court  does  not  adjudicate  upon  the 
tion  18  granted  and  the  supposed  de-  primary  jurisdictional  fact  upon 
cedent  is  alive,  the  whole  proceed-  which  it  proceeds  to  act  Doubtless 
ings  are  void.  Melia  v.  Simmons,  45  the  letters  are  not  evidence  of  the 
Wia  884;  Jochumsen  v.  Suffolk  death  against  life  insurance  corn- 
Savings  Bank,  8  AUen,  87.  Cf.  post,  panies,  or  others  who  are  not  in  any 
§813,  note  88l  Letters  of  administra-  sense  parties  to  the  proceedings  in 
tion  are  not  evidence  of  the  death  of  the  probate  courts  as  judgments  are 
the  decedent  in  a  coUateral  action,  not  usually  evidence  against  strangers 
It  is  said  that  the  probate  court  does  to  the  record.  If  plaintiff  sues  as 
not  adjudicate  that  he  is  dead  but  executor  or  administrator,  and  his 
only  that  letters  shaU  be  granted  to  representative  capacity  is  not  denied 
the  applicant  Mut  Ben.  life  Ins.  by  plea,  the  death  need  not  be  proved. 
Ga  T.  Tisdale,  91  XJ.  a  (1  Otto),  Newman  v.  Jenkms»  10  Pick.  515. 
286^  24a  And  see  Carroll  ▼.  Carroll, 
10 
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or  by  affidavit.  As  in  the  case  of  executors,  where  two  or 
more  administrators  are  appointed,  a  joint  bond  may  be  given, 
or  a  separate  bond  may  be  taken  from  each,  but  in  either  case 
with  sureties.** 

§  290.  Appointment —  If,  upon  the  hearing,  after  a  due  cita- 
tion or  notice,  it  appears  that  the  petitioner  or  person  named 
is  not  entitled  or  not  suitable,  another  may  be  appointed,** 
and  it  seems  that  even  after  the  petition  of  a  creditor,  prop- 
erly brought  on  for  hearing,  the  widow  or  next  of  kin  may 
appear  and  take  the  administration,  but  the  creditor  will  be 
allowed  his  costs.** 

§  291.  Married  woman. —  A  married  woman  might  take  the 
office  of  executrix  or  administratrix  in  the  ecclesiastical  courts, 
but  not  without  the  consent  of  her  husband,  for  the  reason, 
among  others,  that  he  must  enter  into  the  administration  bond, 
which  at  common  law  9,  feme  covert  is  incapable  of  doing,**  It 
seems  the  power  and  right  to  take  and  exercise  such  a  trust 
remains  under  statutes  like  ours,  and  everywhere  where  it  is 
not  expressly  prohibited  by  statute.**  If  she  is  entitled  to  ad- 
ministration, and  the  husband  refuses  to  execute  the  adminis- 
tration bond,  it  has  been  held,  in  England,  that  the  court  will 
still  grant  administration  to  her,  and  allow  a  third  person  to 
execute  the  bond.**  Under  statutes  in  relation  to  the  rights 
of  married  women,  authorizing  them  to  contract,  and  sue  and 
be  sued,  in  relation  to  their  separate  property,  it  would  s&em 
that  a  married  woman  executrix  or  administratrix  might  exe- 
cute and  be  liable  upon  her  bond  as  such.  This  is  now  pro- 
vided for  by  statute  in  Wisconsin,***  where  a  married  woman 
may  be  guardian,  trustee,  executrix  or  administratrix  and  liable 
on  her  bond  as  such ;  also  in  Kew  York  and  Massachusetts. 

§  293.  Surety  and  sureties. —  It  is  noticeable  that  while  exec- 
utors are  required  to  give  bond  with  "  one  or  more  "  sureties 
in  Wisconsin,  the  statutes  require  every  administrator  to  give  a 
bond,  with  "  such  sureties  "  as  the  court  shall  approve.** 

*<>See  note  48,  supra,  ^  Stewart's  Appeal,  66  Me^  800. 

•1 1  WiUiams*  Ex'is  (6th  Am.  ed.X  *>  1  WiUiams*  £x*i8  (6th  Am.  edLX 

441.  547. 

«>Ck>le  T.  Rea,  3  PhiUim.  42a    See  <saR.  a,  sea  d902;  Laws  1889,  ch. 

Stebbins  v.  Latlirop»  4  Pick.  83.  68  (&  &;  R  Ad.  Stat,  sea  399a) 

»1  Williams*  £x*rs  (6th  Am.  ecLX  ^R.  S.,  sea  3809.    In  Minnesota 

8;$3. 234.  450, 451 ;  English  t.  McXair,  both  are  required  to  give  bonds  with 

34  Ala.  4a  "saretiea"  Flrobate  Code,  sec&  61,  75. 
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§  293.  Ancillary  administration. —  Administration  of  the 
effects  of  a  deceased  non-resident  of  the  state  is  usually  con- 
sidered merely  ancillary  to  the  principal  administration  at  the 
place  of  domicile.'^  But  it  is  not  necessary  that  administra- 
tion should  first  be  taken  in  the  place  of  domicile.^  It  seems 
that  it  is  not  necessary  that  the  will  of  a  non-resident  testator 
should  be  proved  at  the  place  of  domicile  before  a  grant  of 
administration  upon  estate  left  by  him  in  another  state."* 
There  is  no  privity  between  the  general  administrator  at  the 
place  of  domicile  and  the  ancillary  administrator.  They  are 
entirely  independent  of  each  other.™ 

§  294.  Purpose  of  ancillary  administration. — The  place  for 
final  settlement  is  at  the  place  of  domicile.  The  principal 
business  of  ancillary  administration  is  to  collect  the  assets  and 
pay  the  debts  within  that  jurisdiction,  settle  the  accounts, 
and  remit  the  residue  to  the  place  of  principal  administration, 
where  the  final  settlement  and  distribution  is  to  be  had,  or 
otherwise,  as  the  court  may  order,  according  to  the  circum- 
stances of  the  case.'' 

In  Michigan  it  is  in  the  discretion  of  The  jurisdiction  in  each  extends  to 
the  judge  to  accept  one  or  require  the  property  of  the  decedent  within 
more  in  both  caaee.  Howell's  Stat,  the  state,  and  no  further,  except 
^  5835,  5850.  when  some  statute  authorizes  a  for- 
*7  Stevens  ▼.  Gaylord,  11  Mass.  256 ;  eign  administrator  or  executor  to  act 
-Clark  V.  Clement,  88  N.  H.  567 ;  For  a  f  uU  discussion  of  the  subject 
Adams  v.  Adams,  11  B.  Mon.  77;  and  large  collection  of  authorities, 
Price  Y.  Mace,  47  Wi&  28 ;  Van  Steen-  see  an  article  on  **  The  Law  of  Ancil- 
wyck  V.  Washburn,  59  id.  483,  510 ;  lary  Administration,"  by  H.  Camp- 
Putnam  T.  Pitney,  45  Minn.  24a  See  beU  BJack,  21  Cent  Law  Jour.  186. 
Washbume  t.  Van  Steenwyck,  82  See,  also,  1  Woemer,  Am.  Law  of 
Minn.  386 ;  State  v.  Probate  Court,  25  Ad.,  ch.  XVII,  pp.  858  et  seq. 
id.  22,  28.  **  Ancillary "  administra-  ^  Stevens  v.  Gaylord,  supra;  Pin- 
tion  simply  means  an  administration  ney  t.  McGregory,  102  Ma8&  192, 193. 
of  a  decedent's  estate  situated  in  an-  ^  Bowdoin  t.  Holland,  10  Cush.  17 ; 
other  state  than  that  of  his  domicila  Shepherd  v.  Rhodes,  60  IlL  801. 
It  is  an  independent  proceeding,  the  ^^  Price  t.  Mace,  supra;  2  Kent's 
primary  purpose  of  which  is  to  pro-  Com.,  484,  note  a ;  Low  v.  Bartlett^  8 
tect  creditors  within  the  state  where  Allen,  259,  264 ;  Hill  v.  Tucker,  13 
the  property  is.  There  is  no  privity  Howard  (U.  S.),  458,  466,  467.  See 
between  the  domiciliary  and  ancillary  note  67. 

administrator.    A  judgment  against  ^i  See  Dawes  t.  Boyleston,  9  Mass. 

one  (whether  in  probate  court  on  ad-  337 ;  Probate  Court  v.  Eamball,  42 

jostment  of  claims  under  the  statute  Vt320;  Wilkins  t.  Ellett,  9  Wall 

or  otherwise)  does  not  bind  the  other.  740 ;  Jennison  y.  Hapgood,  10  Pick. 
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§  294{r.  SetUemsnt  of  estates  mthout  administration. — ^When 
a  person  dies  leaving  debts  and  estate,  the  first  claim,  after 
funeral  expenses  and  statutory  allowances  to  the  widow  and 
family,  is  that  of  his  creditors.  The  widow  and  next  of  kin 
are  the  equitable  owners  subject  to  administration.  If  they 
take  possession  and  divide  the  assets  amicably,  leaving  no  un- 
paid debts  or  claims  upon  the  estate,  no  person  can  question 
their  settlement.  They  estop  themselves,  and  no  other  per- 
son has  any  interest.  Such  settlements  are  sometimes  made, 
and  in  Michigan  they  are  rather  encouraged  than  otherwise 
by  the  courts.' 

77 ;  Lawrence  v.  Kitteridge,  21  Conn,  may  do  so  after  an  administrator  is 

677 ;  Mackey  v.  Cox,  18  How.  (U.  S.)  appointed  as  weU  as  before,  and  the 

100 ;    Fay  v.  Haven,  8    Met    109 ;  administrator  who  aasents  and  deliv- 

Davis  Y.  Estey,  8  Pick.  475 ;  Stevens  era  over  the  property  does  not  thereby 

T.    Gkiylord,    aupra;    ChurchiU    v.  become  liable  to  a  dilatory  creditor 

Boyden,  17  Vt  819;  Manions  v.  Tits-  who  did  not  present  his  claim  at  the 

worth,  18  B.  Mon.  682 ;  Lawrence  v.  proper  tima    Brown  v.  Forache^  43 

Elmendorfy  6  Barb.  78 ;  Price  v.  Mace,  Mich.  492l    And  see  cases  in  Yer- 

eupra,  mont;  New  Hampshire,  Pennsylva- 

*See  Needham  v.  Gillette  89  Mich,  nia  and  Alabama  cited  in  that  case^ 

674 ;  Foote  v.  Footer  61  id.  18t   They  paige  60a 
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812.  Void  and  voidable  grants. 
818.    Payments  under  void  letters. 

814.  Decree  or  order  of  revoca- 

tion. 

815.  Practica 

816.  Service  of  notice  on  non-resi- 

dent in  Wisconsin. 

817.  Practice  under  this  statuta 


§  295.  Married  woman  as  executrix,  etc. —  At  common  law, 
the  husband  and  wife  being  regarded  as  one,  the  wife  could  not 
assume  the  office  of  executrix  or  administratrix  without  the 
husband's  consent,  and  she  could  do  no  act  as  such  to  his 
prejudice  without  his  concurrence.  He  was  entitled  to  ad- 
minister in  her  right,  and  could  dispose  of  the  personal  estate 
vested  in  her  as  executrix  or  administratrix,*  and  therefore,  if 
2k  feme  sole  executrix  or  administratrix  married,  her  husband 
became  entitled  in  her  right.^ 

§  296.  American  legislation. —  To  obviate  this  difficulty  it 
was  enacted,  at  an  early  day,  in  Massachusetts,  that  the  mar- 
riage of  an  unmarried  executrix  or  administratrix  should  ex- 
tinguish her  authority,  and  this  provision  has  been  generally 
adopted  in  the  states  which  have  followed  the  Massachusetts 
probate  system,  including  Wisconsin.' 


1 2  Williams'  Ex'rs,  pt  3,  bk.  1,  ch.  4        » R  S.,  sec.  8802 ;  Chase  v.  Ross,  36 
s  Barber  v.  Bush,  7  Mass  510.  Wis.  267 ;  Oakes  v.  Estate  of  Buckley, 
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§  297.  Executor  of  executor. — Under  the  common  law,  if  a 
45ole  executor  died,  his  right  and  estate  as  executor  were  trans- 
mitted to  his  executor,  if  he  left  a  will.*  This  is  also  provided 
against  by  our  statutes,  following  as  before  an  early  statute 
of  Massachusetts.^ 

§  298.  Revocation  ty  death  or  marriage. — In  these  cases  the 
marriage  or  death  operates  as  a  revocation  of  the  authority 
granted,  and  the  death  of  a  sole  administrator  also  has  the 
same  effect.  The  fact  appearing,  no  formal  revocation  is  nec- 
essary before  appointment  of  an  administrator  de  honis  nan, 

§  299.  Discovery  of  a  vnU  and  probate. —  If  a  will  of  a  sup- 
posed intestate  shall  be  produced  and  proved  after  letters  of 
administration  have  been  issued,  such  letters  must  be  revoked 
and  surrendered  into  the  court  by  which  they  were  granted, 
and  the  accounts  of  the  administrator  rendered  and  settled 
within  such  time  as  the  court  shall  direct.  The  executor,  in 
such  case,  administers  only  upon  the  unadministered  estate, 
and  may  be  admitted  to  prosecute  actions  commenced  by  the 
administrator  and  have  execution  on  any  judgment  recovered 
by  the  administrator.* 

§  300.  Effect  on  commissioners. — It  has  been  held  in  Wiscon- 
sin that  commissioners  appointed  i!nder  the  administration, 
to  adjust  claims,  are  by  the  change  functus  officio^  and  their 
acts,  after  the  letters  are  revoked,  are  a  nullity.^ 

§  301.  Resignation. —  The  estate  and  authority  of  an  exec- 
utor or  administrator  may  be  terminated  by  resignation." 

49  id.  592.  See  Stewart*8  Appeal,  66  432 ;  Perrin  v.  Circuit  Judge,  49  Mich. 
Me.  800.  This  provision,  which  was  842 ;  Reed  v.  WUson,  78  Wi&  497. 
in  the  former  statutes  of  Minnesota,  «R  a,  sees.  8815,  8816,  8817;  Pro- 
is  omitted  from  the  probate  codei  bate  Code,  sees.  80, 81 ;  HoweU's  Stat, 
The  same  provision  of  the  Michigan  §§  6862-5864.  Though  it  is  a  nun- 
statutes  was  repealed  in  1875.  See  cupative  will  Jennings  v.  Moses,  88 
Howell's  Stat,  §§  5841,  6859.  The  Ala.  402.  See  Patton's  Appeal,  81 
reason  for  this  statute  was  abolished  Pa.  St  465 ;  Barkaloo's  Adm'r  t. 
long  ago.  The  husband  may  be  ap-  Emerick,  18  Ohio,  268 ;  Kittredge  v. 
pointed  administrator  de  bonis  non.  Folsom,  8  N.  H.  98L 
Chase  v.  Ross,  supra,  ?  MiUer,  J.,  in  Humes  v.  Cox,  1 
4 1  Williams'  Elx'rs,  pt  1,  bk.  8,  ch.  4  Pinney,  551,  556.  But  there  does  not 
^  R.  S.,  sec.  8800 ;  Probate  Code,  seem  to  be  any  good  reason  for  such 
sec.  60;  Howell's  Stat,  §  5845.  See  a  rule.  See  Lothrop  v.  Conely,  89 
Waters  v.  Stickney,  12  Allen,  1,  9 ;  Mich.  757 ;  Wilkinson  v,  Wiime^  15 
Farwell  t.  Jacobs,  4  Mass.  634 :  Pres-  Minn.  169  (123),  (127> 
cott T.  Morse,  62 Me. 447 ;  aC.,64id.  8 R, a, sec.  8804 ; Probate Code^ sea 
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Prior  to  this  statute  authority,  an  executor  or  administrator, 
having  once  accepted  the  trust  and  given  bonds,  could  not  re- 
sign.* When  the  resignation  is  ac<5epted  by  the  probate  court 
it  amounts  to  a  revocation.^^ 

§  302.  Causes  for  removal —  Kon-residence  of  an  adminis- 
trator (and  also  of  an  executor,  in  Michigan)  in  the  state ;  neg- 
lect after  due  notice  to  render  his  account  and  settle  the  estate 
according  to  law,  or  to  perform  any  judgment  or  decree  of 
the  court;  or  if  he  shall  abscond,  become  insane  or  otherwise 
incapable  or  unsuitable  to  discharge  the  trust,  all  are  grounds 
for  removal  under  the  statutes.^^ 

§  303.  Unsuitableness  includes  all  causes. — ^^  The  last  ground 
named  may  be  regarded  as  virtually  including  all  others,  and 
as  referring  the  question  practically  to  the  discretion  of  the 
judge.""  That  such  a  discretion  should  be  exercised  with 
great  care  and  only  for  good  cause  is  obvious. 

§  804.  Disoredon  of  the  court —  At  common  law  an  alien, 
and  even  an  alien  enemy,  might  be  an  executor ;  and  where  an 
executor  maybe  removed  under  the  statute  for  non^residence, 
the  power  to  remove  is  discretionary.  The  word  may  in  the 
statute  means  nrnst  or  ehaU  only  when  the  public  rights  or  in- 
terests are  concerned,  or  the  public  or  third  persons  have  a 

294;  Howell^B  Stat,  §5858.    In  Wis-  An  order  acceptdng  the  resignation 

consin  the  consent  of  the  coanty  made  upon  notice  and  hearing  and 

judge  must  he  indorsed  on  the  resig-  entered  of  record  had  the  effect  of  a 

nation.  In  Minnesota  the  resignation  revocation.     Balch    ▼.   Hooper,   83 

must  he  accepted  by  a  final  order  Minn.  158.    Bevocation   is   implied 

after  the  examination  and  allowance  from  appointment  of  an  administra- 

of  a  final  account  before  it  is  effect-  tor  (2e6oni8non  reciting  facts  author- 

ual  for  any  purposa    In  Michigan  izing  a  revocation.    Baily  v.  Scott, 

he  may  be  allowed  to  resign  his  trust  18  Wi&  619. 

when  it  shall  appear  to  the  probate  n  h.  S^  sec.  8808 ;  Probate  Code, 

judge  proper  to  allow  it ;  but  he  must  sec.  896 ;  Howell's  Stat,  §§  5843, 6858. 

settle  and  adjust  his  accounts  to  the  The  court  of  chancery  has  no  power 

time  of  his  resignation.    Manifestly  to  remove  an  administrator,  full  ju- 

this  should  be  required  in  Wisconsiu  risdiction  being  given  to  the  court  of 

by  the  county  judge  before  indorsing  probata     Holbrook  v.  Campau,  22 

his  consent    Form  66.  Mich.   288.    See,    also^   Kellogg    v. 

•  Sitzman  v.  Pacquette,  18  Wis.  291 ;  Aldrich,  89  id.  576. 

RumriU  v.  First  Nat  Bank,  28  Minn.  »  Estate  of  Pike,  45  Wia  891.    See 

202.    See  1  Williams'  Ex'rs  (6th  Am.  on  the  subject,  Thayer  v.  Homer,  11 

ed.),  582.  Met  104 ;  Winship  v.  Bass,  12  Mass. 

i«  Marsh  v.  The  People,  15  DL  284.  200 ;  Wildridge  v.  Patterson.  15  id. 
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claiin  dejure  that  the  power  should  be  exercised."  The  stat- 
t;te  is  not  compulsory  though  one  of  the  causes  named  in  it 
exists."  Under  the  territorial  statute  of  Wisconsin  it  was 
held  that  an  executor  who  had  removed  from  the  jurisdiction 
could  not  be  removed  without  first  citing  him  to  return  and 
settle  his  account,  and  that  the  appointment  of  an  administra- 
tor de  bonis  non  without  such  citation  was  void.''  But  if  an 
administrator  is  a  non-resident,  and  neglects  for  a  long  period 
(ten  years)  to  settle  his  account,  the  appointment  of  an  ad- 
ministrator de  bonis  non  upon  petition  and  proper  notice, 
where  the  order  for  the  appointment  recites  the  facts  which 
would  authorize  a  revocation  of  the  former  letters,  is  not 
void  and  cannot  be  questioned  collaterally.  The  revocation  is 
implied  by  the  new  appointment,  and  is  presumed  without  an 
express  order  of  revocation,  when  thus  attacked." 

§  304a.  Fractice  on  removal. —  If  the  proceeding  is  insti- 
tuted by  petition,  it  must  be  a  petition  of  some  interested 
person  whose  rights  or  interests  are  prejudiced  by  the  contin- 
uance of  the  executor  or  administrator  in  office.  Facts  mast 
be  alleged  which  show  such  interest,  and  the  cause  or  causes 
for  removal  must  be  specifically  stated.*  'Personal  notice 
should  be  given  to  such  executor  or  administrator  if  his  resi- 
dence is  known.* 

§  304J.  On  motion  of  the  court —  A  delinquent  executor  or 
administrator  may  be  removed  by  the  court  on  its  own  mo- 
tion upon  proper  citation.*^ 

§  305.  Acts  valid  until  removal. —  All  the  acts  of  an  execu- 
tor or  administrator,  as  such,  before  the  revocation  of  his 
letters,  are  as  valid  to  all  intents  and  purposes  as  if  he  had 
continued  lawfully  to  execute  the  duties  of  his  trust.'^ 

148 ;  Andrews  v.  Tucker,  7  Pick.  250 ;  •  White     t.     Spaulding,     mipra. 

Newcomb  v.  Williams,  9  Met  68a  (Forms  67, 68, 69, 72.    Rules  XI,  XIL) 

w  Cutler  V.  Howard,  9  Wia  809.  ^  Id. ;  Humes  v.  CJox,  supra;  Plo- 

M  Id.    See  White  v.  Spaulding,  60  bate  Code,  sees.  296,  297. 

Mich.  22.    Appointment  of  a  person  c  Probate    Code,    sea    296u    And 

not  entitled  may  be  revoked.    Brun-  doubtless  in  Wisconsin  alsa    See  In 

son  V.  Burnett,  2  Pin.  185.  re  Campbell,  12  Wi&  869.    And  prob- 

15  Humes  v.  Cox,  supra;  White  v,  ably  every whera    (Role  XL) 
Spaulding,  supra.  i'  R.  S.,  sec.  8817 ;  Probate  Code,  sec. 

16  Bailey  v.  Scott,  18  Wis.  619.    See  298 ;    Howell's  Stat.  §  6864 ;   Kitt- 
Oakee  v.  Estate  of  Buckley,  49  id.  592.  redge  v.  Folsom,  8  N.  H.  9a 
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§  306.  When  administrator  de  honis  non  appointed. —  When 
the  authority  of  an  executor  or  administrator  is  extinguished 
by  death,  resignation,  removal,  or  in  any  way,  the  remaining 
executor  or  administrator,  if  any,  may  continue  to  execute 
the  trust.  If  there  is  no  other,  administration  of  the  estate 
not  already  administered  is  granted  with  the  will  annexed  or 
otherwise,  as  the  case  may  require,  to  some  other  person." 

§  307.  Poiaers  and  duties. — Any  administrator  so  appointed 
for  the  purpose  of  administering  the  estate  not  already  admin- 
istered succeeds  to  all  the  powers  and  duties  of  his  predecessor 
aa  to  such  estate,  not  only  in  relation  to  the  property,  but  also 
as  to  suits  pending  and  judginents  recovered  in  the  name  of 
such  predecessor.*' 

§  308.  Failure  to  file  additional  tond. —  A  statute  of  Minne- 
sota authorizes  the  judge  of  probate  on  his  own  motion,  or  on 
application  of  parties  interested,  to  require  an  additional  bond, 
when  in  his  judgment  it  is  necessary,  and  the  refusal  or  failure 
to  comply  is  a  sufficient  cause  for  removal.  A  statute  of  Michi- 
gan authorizes  the  judge  of  probate  to  require  a  new  bond 
when  it  is  deemed  necessary  or  proper,  on  his  own  motion 
apparently,  or  on  petition  of  any  person  interested,  or  of  any 
surety  in  the  bond.  It  would  seem  that  this  is  clearly  a  power 
essential  to  the  proper  exercise  of  the  peculiar  jurisdiction  of 
these  courts,  and  the  protection  of  the  rights  and  interests  of 
the  persons  interested  in  the  proceedings.^ 

1^  R.  a,  sec&  8800,  S804 ;  Probate  able  state  of  the  law  if  a  court  hav- 

Code,  sees.  59,  298;  Howell's  Stat,  ing  the  power  to  appoint  and  re- 

§§  5843,  5860.  move,  fix  the  amdunt  and  approve 

I'B.  &,  sea  8814;  Probate  Code,  the  bonds  of  officers  who  are  trust" 

sea  61 ;  Howell's  Stat,  §  5861.  ees,  in  case  of  the  death  or  insolv- 

^  Probate  Code,  sea  287.  See  Mum-  ency  of  the  sureties,  after  discovered 

ford  V.  Hall,  25  Minn.  847;  Howell's  error  in  judgment  as  to  their  respon- 

Stat,  ^  6005-^007.    Removal  would  sibility,  or  as  to  the  value  of  the  assets 

foUow  of  course  upon  failure  to  give  of  the  estate,  could  not  require  a 

the  additional  or  new  bond  as  or-  new  or  additional  bond  without  a 

dered.    A  similar  statute  in  Massa-  statute  expressly  authorizing  it   The 

chusetts   is  held  to   extend  to  the  bare  statement  of  such  a  proposition 

bond  of  an  executor  who  is  residu-  would  seem  to  be  its  refutation.    It 

ary  l^ateee  to  pay  debts  and  lega-  would  seem  to  be  one  of  the  powers 

ciea.    Nat  Bank  of  Troy  v.  Stanton,  inherent  in  courts  of  probate  to  pre- 

116  Mass.  435.    So  in  Michigan.    Laf-  Tent  a  failure  of  justice  (see  Stoever 

ferty  v.  People's  Savmgs  Bank,  76  v.  Ludwig,  4  a  &  R  201 ;  Taylor  v. 

Mich.  85;  a  Q,  70  id.  210.    ^eepost,  Biddle,  71  N.  C.  1),  and  would  seem 

§  540,  n.  114    It  would  be  a  remark-  to  be  a  necessary  incident  to  the 
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§  309.  Dealings  lefore  removal. —  The  causes  for  removal  op 
revocation  of  letters  mentioned  in  these  statutes  relate  only 
to  the  conduct  or  personal  qualifications  of  the  executor  or 
administrator  (except  in  the  case  of  an  after-discovered  will), 
and  the  statutes  provide  that  their  acts  within  the  authority 
given  by  their  letters  shall  be  valid.  All  persons  who  have 
in  good  faith  dealt  with  them,  or  made  payments  to  them  in 
their  representative  character,  are  protected. 

§  310.  Letters  granted  to  wrong  persons. —  The  rule  has  al- 
ways been  that  administration  granted  to  the  wrong  person 
is  voidable,"  and  many  cases  might  arise  where  letters  being 
improperly  or  irregularly  issued  might  be  revoked.  In  all 
such  cases  the  mesne  acts  performed  in  the  regular  course  of 
administration  are  valid.® 

§  311.  Residence  and  location  of  estate. —  It  has  been  held 
that  the  court  may,  upon  its  own  motion,  institute  and  carry 
on  proceedings  to  revoke  letters  which  are  believed  to  be 
irregularly  issued,^  and  this  may  always  be  done  upon  proper 
application  of  a  party  who  has  a  right. ^  It  may  be  doubtful 
whether  letters  could  be  revoked  in  Michigan  or  Wisconsin 
for  the  reason  that  the  residence  of  the  decedent  was  in  an- 
other county,  or,  if  a  non-resident,  that  his  property  was 
located  elsewhere,  excepting  upon  appeal.*  In  the  ecclesias- 
tical courts  letters  granted  by  the  ordinary  of  the  wrong  dio- 
cese were  not  only  voidable,  but  void,"  which  is  perhaps  the 
reason  for  the  origin  of  our  statute  on  the  subject. 

plenary  jurisdiction   in  relation  to  R.  89;  Shephard  y.  Ehodes,  60  HL 

matters  pertaining  to  the  adminiatra-  801 ;  Thompson  y.  Sampson,  64  CaL 

tion  of  estates.    See  Tryon  v.  Fams-  880,  83^ 

worth,  30  Wis.  677 ;  Proctor  v.  Wan-  ^  County  CJom-t  v.  Bissell,  8  Jones* 

maker,  1  Barb.  Ch.  802.  Law  (N.  Q.\  887. 

2iProctor's  Pr.  44.    See  Proctor  v.  2*See  1  Williams'  Ex'ns,  pt  1,  bk. 6^ 

Wanmaker,  1  Barb.  Ch.  802 ;  Kerr  v.  ch.  2 ;  Munsey  v.Webster,  24  N.  H.  126  ; 

Kerr,  41  N.  Y.  272 ;  Brunson  v.  Bur-  Stebbins  t.  Lathrop^  4  Pick.  88 ;  Mills 

nett,  2  Pinney,  185.  v.  Carter,  8  Blackf.  208 ;  WiUiams' 

^SeeGraysbrook  v.Foz,Plowden,  Appeal,  7  Pa.  St  259;  Emerson  v. 

276,  282,  283 ;  Kittredge  v.  Folsom,  Bowen?  14  Barb.  65a 

8  N.  H.  98;    Barkaloo's  Adm'r   v.  » See  R.  a,  sea  2445;    Howeirs 

Emerick,  18  Ohio,  268 ;  Wood  v.  Nel-  Stat,  §  6767 — copied  from  Massachu- 

son,  9  B.  Mon.  600 ;  Bigelow  v.  Bige-  setts. 

low,  4  Ohio,  138;  Patton's  Appeal,  81  s«  Proctor's  Pr.,  supra;  Holyoke  t. 

Pa.  St  465;  Jones  v.  Jones,  14  B.  Haskins,  5  Pick.  20.    See  note  25. 

Mod.  878 ;  Peebles'  Appeal,  15  &  &  See  1  Woemer,  Law  of  Ad.  450,  a  L 
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§  312.  Void  and  voidable  grants. — ^When  the  grant  is  void  for 
want  of  jurisdiction,  it  is  said  that  the  acts  of  the  administrator 
under  it  are  void,"  but  many  cases  where  the  appointments 
have  been  treated  as  void  are  now,  and  especially  in  the  Amer- 
ican courts,  held  voidable  merely."  Of  this  character  are  the 
discovery  of  a  will  after  letters  of  administration  granted,  or  of 
a  later  will  after  probate  of  an  earlier  one.®  It  has  been  held 
that  when  the  grant  is  void  and  not  merely  voidable,  the 
probate  court  may  disregard  it  and  make  a  new  grant,  although 
the  former  letters  are  not  revoked.*® 

§  313.  Payments  under  void  letters. —  It  seems  that  the  au- 
thorities are  conflicting  as  to  the  effect  of  payments  made  bona 
fide  to  an  executor  or  administrator  whose  letters,  though 
regular  in  form,  are  void  for  want  of  jurisdiction  in  the  court. 
In  some  cases  it  is  held  that  such  payment  is  no  protection  to 
the  debtor,^  and  that  goods  sold  by  such  administrator  may 
be  recovered  from  the  purchaser,"  bat  the  authorities  do  not 
seem  to  be  in  accord  entirely  on  the  subject." 

§  314.  Decree  or  order  of  revocation. —  When  a  voidable 
grant  is  revoked  for  proper  cause,  there  should  be  a  formal 

^  See  Humes  v.  Cox,  1  Pin.  551 ;  coUected  from  the  bank  money  de- 
Sitzman  t.  Pacquette,  18  Wi&  291 ;  posited  by  him  before  his  disappear- 
Frederick  v.  Pacquette^  19  id.  541;  ance,  which  had  been  paid  to  an 
Chase  ▼.  Ross,  86  id.  267 ;  Gkiy  t.  administrator.    In  Boderigas  ▼.  East 
Hinot»  8  Cush.  852.    See  1  Woemer,  Biver  Savings  Bank  the  reverse  was 
Law  of  Adm.,  585-87.  held  by  a  divided  court  (three  of  the 
^2  Bedl  Wills,  109.  seven  judges  dissenting),  the  major- 
9  Id.  ity  resting  the  decision  on  the  con- 
oid. 108;  The  People  v.  White^  11  struction  of  a  special  statute,  which 
BL  841.  requires  the  death  of  the  person  in- 
*i  Jochumsen  v.  Suffolk  Savings  testate  to  be  proved  to  the  satisfao- 
Bank,  8  Allen,  87.  tion  of  the  surrogate.    In  Wisconsin, 
''See  Graysbrook  v.  Fox,  Gay  v.  as  in  Massachusetta,  the  appointment 
Minot»   supra;  2  Redf.  Wills,    109,  of  an  administrator  on  the  estate  of 
note  22l  a  living  person  is  absolutely  void  for 
^  See  Boderigas  v.  East  Biver  Sav-  all  purposes.    Melia  v.  Simmons,  45 
ings  Inst,  68  N.  Y.  460 ;  Belden  y.  Wi&  884.    For  a  full  and  interesting 
Meeker,  47  N.  Y.  807 ;  Stone  v.  Peas-  discussion  of  this  subject  and  exam- 
ley,  28  Vt  720 ;  Morgan  v.  Dodge,  44  ination  of  the  authorities,  see  1  Woer- 
N.  H.  261 ;  Hood  v.  Burrington,  L.  R  ner.  Law  of  Ad.,  pp.  447-463.    The 
6  Eq.  222;  Kittredge  v.  Folsom,  8  inconsistency  of  the  doctrine  with 
N.  H.  98.    In  the  case  of  Jochumsen  established  principles  is  strongly  set 
V.  Suffolk    Bank,  miprOy    the   sup-  forth. 
posed  deceased  returned  alive  and 
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decree  of  revocation  upon  a  formal  citation  of  the  incumbent 
of  office.'*  Doubtless,  if  it  should  appear  probable  that  the 
grant  was  void,  the  better  practice  would  be  to  formally  re- 
voke it  upon  notice  or  citation,  even  though  there  should  be 
no  jurisdiction  to  proceed  further  in  the  matter ;  *•  for  in  all 
proceedings  in  probate,  as  in  other  courts,  parties  claiming  or 
appearing  to  have  any  adverse  interest  should  have  their  day 
in  court  and  opportunity  to  defend. 

§  315.  Practice. — When  an  application,  is  made  for  the  rev- 
ocation of  letters  to  a  sole  executor  or  administrator,  and  a 
further  administration  is  necessary,  it  would  be  no  misjoinder 
to  include  the  appointment  of  an  administrator  de  bonis  non 
in  the  same  petition  and  proceedings.  But  the  revocation  of 
the  former  letters  and  the  appointment,  it  would  seem,  ought 
not  to  be  included  in  the  same  order  or  decree,  because  sepa- 
rate appeals  might  be  taken  from  them  by  parties  having 
separate  and  adverse  interests.  As  an  appeal  suspends  the 
operation  of  the  order  or  decree  appealed  from,"  an  appeal 
from  a  revocation  leaves  the  letters  revoked  in  full  force 
and  effect  pending  the  appeal,*^  and  would  necessarily  suspend 
the  new  appointment. 

§  816.  Service  of  notice  on  nonresident  in  Wisconsin. — 
When  it  becomes  necessary  in  Wisconsin  to  serve  any  order, 
notice  or  process  upon  an  executor  or  administrator  who  re- 
sides out  of  the  state,  upon  proper  affidavits  showing  the  ne- 
cessity, the  court  may  order  service  by  publication  six  weeks 
in  a  newspaper  and  mailing  copies,  or  personal  service  out  of 
the  state.*^  It  has  been  the  practice  (in  some  instances  at  least) 

**See  na  to  causes  for  removal,  1  proceedings  requires  careful  attentioa 

Woemer,  Law  of  AcL,  §  270,  p.  675;  when  such  service  becomes  necessary. 

Estate  of  Pike,  45  Wis.  891.  Both  a  verified  petition  and  an  Offi- 

s^Ck>nsult  Brunson  v.  Burnett^   2  davit,  together  showing  the  neces- 

Pinney,  185 ;  In   re  Fisher,  16  Wis.  sary  facts,  must  be  presented  to  an- 

511.  thorize  the  order  for  publication  or 

^  In  re  Fisher,  supra;  Probate  Code,  foreign  servica  The  publication  must 

sec.  257 ;  People  v.  Wayne  Circuit  be  (and  the  order  should  so  require 

Court,  11  Mich.  893,  401  it)  *'onoe  a  week  for  six  weeka"    A 

S7  State   V.  Williams,  9  Gill,  178 ;  copy  of  the  petition  should  be  mailed 

Shauffler  v.  Stoever,  4  S.  &  R  202.  with  a  copy  of  the  "  order,  notice  or 

S8R  &,  sec&  8801,  8689,  8640.    This  process"  which  it  is   necessary  to 

remarkable  departure  from  the  usual  serve  when  mailing  is  required.    The 

practice  in  aU  other  cases  in  probate  practice  upon   service  of  a  circoit 
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to  serve  citations  upon  non-resident  or  absconding  executors 
and  administrators  to  account  or  show  cause  why  their  letters 
should  not  be  revoked,  by  publication,  that  being  the  usual 
method  of  service  in  the  probate  court  when  personal  service 
cannot  be  had.*^ 

§  317.  Pra<:tice  under  this  statute. —  But  in  the  special  case 
provided  by  this  section  of  the  statutes,  it  is  to  be  noticed  that 
the  order  for  such  publication  is  founded  upon  affidavits,  as 
in  case  of  service  of  summons  by  publication  in  civil  causes, 
and  the  validity  of  an  order  for  such  service  without  such 
affidavits  would  be  at  least  doubtful.^ 

ooort  sammons  by  publication  or  for-  There  is  no  doubt  that  personal  notice 

eign  servic^  should  be  strictly  f  ol-  should  be  given  in  such  cases  in  some 

lowed  way  when  practicable,  but  the  intro- 

>*SeeAppealofSchaeffner,  411^18.  duction  of  any  unnecessary  techni- 

900L  calities  into  the  practice  in  courts  of 

^Secs.  8640,  880L    This  requires  probate  is  of  doubtful  expediency  as 

the  mailing  of  a  copy,  or  personal  de-  those  courts   are  now  constituted. 

liTery  of  a  copy,  if  the  whereabouts  Forms  70^  71,  72L 
of  the  defendant  can  be  ascertained. 
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OF  INVENTORIES— OF  THE  ESTATE  OF  EXECUTORS  AND  AD- 
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ments. 

837.    Trade  fizturea 


§  888.    Manure,  when  assets. 
888a  Assets  generally. 
889.    What  may  be  done  before 
administration. 

840.  Actions  by  executor,  etc. 

841.  Not  for  partnership  effects. 
842l    Against  surviving  partner. 
848.    Loss  of  firm  assets. 

844.    Joint  contracts. 
846.    Fraudulent  disposition  of  as- 
sets. 

846.  Administrator  cZs  bonis  mm 

may  sua 

847.  Cannot  deal  with  estate  for 

his  own  benefit 

848.  Joint  executors  and  admin- 

istrators. 
848a  Power  of  administrator  with 
the  will  annexed  as  to 
special  trusta. 

849.  Debtor  appointed  executor. 

860.  Proceeding  for  discovery. 

861.  Nature  and  purpose  of  it 

862.  Recovery  for  embeszlement 
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of  administrator. 
864    Compounding  with  debtora. 
866.    Effect  of  inventory. 

866.  Allowances  for  support  of 

widow  and  children. 

867.  In  Wisconsin. 


^The  matters  considered  In  this  tate,  except  the  payment  of  debts  and 

title  are  included  in  one  chapter,  as  final  accounting  and  distributiGDy  to- 

it  is  more  convenient  to  treat  of  all  gethec 
matters  relating  to  the  personal 
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g  858u    For    children   under    seven 

years  old. 
859.    Residue  not  exceeding  (160. 
86a    When  it  exceeds  $150. 
861.    Allowance   for    support    in 

Minnesota. 
862L    Allowance   for    support    in 

Michigan. 


§  86a    Distinction  between   testate 
and  intestate  estates. 
864    Reasonable  allowanca 

865.  Rules  as  to  discretion  in  Mas- 

sachusetts. 

866.  Practice. 

867.  Character  of  discretion. 


§  318.  Inventory  of  estate. —  Every  executor  and  administra- 
tor—  executors  who  are  sole  or  residuary  legatees,  and  give 
bonds  for  the  payment  of  debts  and  legacies,  excepted  *  —  is 
required  by  law  and  by  his  bond  and  letters  (within  three 
months  in  Wisconsin  and  Minnesota;  within  thirty  days  in 
Michigan)  to  make  and  return  into  the  court  from  which  his 
letters  were  issued  a  true  inventory  of  the  real  estate  and  of 
all  goods,  chattels,  rights  and  credits  of  the  deceased  which 
have  come  to  his  possession  or  knowledge.'    He  must  include 

>  The  word  "  sole  "  is  not  in  the  true  and  perfect  inventory  of  all  the 

Michigan  statute,  but  a  *'  sole  '*  lega-  goods  and  chattels  and  credits  of  his 

tee,  to  whom  the  whole  estate   is  testator;  and  when  the  same  shall 

^ven  after  debts  and  expenses  are  be  in  different  and  distant  places, 

paid,  is  in  fact  a  residuary  legatee.  two  or  more  such  inventories,  as  may 

'R.  S.,  sea  8821;  HoweU*s  Stat,  be  necessary."  An  executor  charged 
§  5869 ;  Probate  Code,  sec.  82 ;  Potter  by  the  testator  with  the  settlement  of 
V.  Titcomb,  10  Me.  68 ;  Bourne  v.  his  estate,  it  would  seem,  should  see 
Stevenson,  68  Ma  499 ;  Griswold  v.  that  the  whole  estate  is  properly  set- 
Chandler,  6  N.  H.  492 ;  Williams  v.  tied.  If  an  ancillary  probate  and  ad- 
Morehouse,  9  Conn,  470;  McNeePs  ministration  is  necessary  elsewhere 
Estate,  68  Pa.  St  412.  Including  as-  for  that  purpose  he  should  see  that  it 
sets  in  another  state  by  executor  of  a  is  had,  and  account  as  well  for  the 
deceased  resident  Matter  of  Butler,  assets  collected  in  another  state  as  at 
88  N.  Y.  897 ;  S.  C,  1  Tucker,  Sur.  87.  home.  Though  an  administrator 
From  the  report  of  this  case  in  1  gives  substantially  the  same  bond, 
Tucker,  87,  it  appears  that  it  was  his  duty  perhaps  does  not  extend  be- 
made  a  test  case  by  the  surro^te  to  yond  the  jurisdiction  of  the  court 
determine  whether  an  executor  which  appoints  him.  The  inventory 
could  be  cbmpeUed  to  inventory  as-  is  not  conclusive  against  the  executor 
sets  in  other  state&  Tlie  appeal  was  or  administrator.  He  may  show 
from  the  surrogate's  order  made  ex  that  property  included  in  it  did  not 
officio  requiring  a  further  inventory,  belong  to  the  decedent  R  S.,  sees. 
upon  the  suggestion  of  the  appraisers  8265,  8266 ;  Cameron  v.  Cameron,  15 
that  there  were  assets  in  other  states  Wis.  1 ;  Lynch  v.  Divan,  66  id.  490 ; 
which, the  executor,  under  the  advice  Hilton  v.  Briggs,  64  Mich.  265 ;  Leach 
of  counsel,  declined  to  put  in  his  m-  v.  Leach,  6U  Vt  61& 
ventoiy.     The  statute  required  "a 
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the  effects  of  the  deceased  which  have  come  to  his  knowledge, 
though  not  to  his  possession,  for  the  reason  that  it  is  his  right 
to  claim  the  possession,  and  if  they  should  be  lost  to  the  es- 
tate throagh  his  neglect  to  do  so  he  woold  become  liable  to 
account  for  their  value. 

§319.  Widov)*s  allowance. —  But,  in  Wisconsin  and  Michi- 
gan, if  the  deceased  left  a  widow,  and  died  intestate  (or  left 
a  will  and  no  provision  is  made  for  her  therein  in  Wisconsin), 
or  if  she  waives  the  provisions  of  the  will,  she  is  first  entitled 
to  certain  property  from  the  personal  effects  of  the  deceased, 
defined  as:  I^irst  All  her  articles  of  apparel  and  ornament.* 
Second.  All  the  wearing  apparel  and  ornaments  of  the  de- 
ceased. Third.  Household  furniture  of  the  deceased  not  ex- 
ceeding $250  in  value.  Fourth.  Other  personal  property  to 
be  selected  by  her  not  exceeding  in  value  $200.' 

§  320.  WiAoufi  allowance  in  Minnesota. —  The  statute  of 
Minnesota  is  more  liberal  and  allows  to  the  widow,  in  ail  cases, 

^  The  parapJiemalia  of  the  widow  Mich.  795,  806.  It  is  an  absolute  pro- 
was  sometimes  held  to  be  assets  for  prietary  interest  which  the  widow 
the  payment  of  debts  in  England,  may  sell  free  from  claims  of  cred- 
but  in  the  American  states  it  is  gen-  itors.  See  Kennedy  v.  Shaw,  42  Mich, 
erally  held  exempt  from  all  claims  859, 860;  Benjamin  v.  Laroche^nipro. 
on  the  part  of  the  executor  or  cred-  She  was  entitled  to  this  aUowanoe  in 
itor&    3  Redf.  Wills,  ch.  5,  §  28,  pL  7.  Michigan  though  the  wiU  disposed 

SR.  S.,  sec.  8985,  subd.  1.    The  pro-  of  all  the  personal  estate  and  made 

vision  in  parentheses  was  added  by  no  provision  for  her.    Miller  v.  Step- 

the  revision  of  l87a     HoweU's  Stat,  per,  82  Mich.  194    These  allowances 

§  5847,  subd.  1.    No  order  of  the  pro-  ai-e  grounded  upon  a  policy  not  un- 

bate  court  is  necessary  to  authorise  like  that  whidi  allowed  the  widow 

her  to  make  the  selection.    Tomlin-  her  quarantine  and  reasonable  e»- 

son  V.  Nelson,  49  Wi&  679.    If  she  tovers  at  common  law.     They  be- 

has  executed  a  post-nuptial  release  long  to  the  matter  of  administration 

for  a  consideration  which  is  referred  of  the  estate   and  rest  on    higher 

to  in  her  husband*s  will,  she  must  grounds  than  the  claims  of  distrib- 

elect ;  and  if  she  elects  to  take  under  utees.    Id.  202,  208.    It  seems  to  be 

the  statute,  must  account  for  what  otherwise  in  Minnesota.  In  re  Bausch, 

slie  received  for  the  releasa    In  re  85  Minn.  291,  298,  under  Gen.  Stat, 

Mary  E.  Wilber,  52  Wi&  295.    She  eh.  51,  sea  L    Section  70  of  the  pto- 

uo(iuires  no  title  without  proof  of  her  bate  code  is  in  this  respect  the  sama 

Holoction.    Wilcox  v.  Matteson,  53  id.  In  Michigan  she  has  an  election  now 

28,    Upon  such   proof,  her  title  is  if  the  will  fails  to  provide  for  her, 

Kood  without  any  approval  of  the  and  perhaps  the  rule  of  Miller  ▼. 

court  or  separate  inventory.    Benja-  Stepper  is  superseded.    Act  18, 1881 

nilu  v.  Laroche,  89  Minn.  884.    Left  (HoweU's  Stat,  §§  5884^  6825)l    See 

uiulituidod  in  Howard  v.  Patrick,  88  jM)st,  ch.  JLYJJU 
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as  well  where  she  receives  the  provisions  of  the  will  as  in  cases 
of  intestacy,  all  the  wearing  apparel  of  the  deceased;  house- 
hold farnitare  not  exceeding  five  hundred  dollars  in  value, 
and  other  personal  property  not  exceeding  five  hundred  dol- 
lars in  value.*  All  the  allowances  in  that  state  are  made  to 
"  apply  as  well  to  a  surviving  husband  as  to  a  surviving  wife." 
If  there  is  no  widow  (or  husband),  the  minor  children  are  en- 
titled to  these  allowances. 

§  321.  Widaw^s  separate  inventory. —  A  separate  and  dis- 
tinct inventory  is  to  be  made  in  Wisconsin  and  Michigan  of 
the  household  furniture  and  other  personal  property  allowed 
to  the  widow,  and  the  property  is  not  assets  in  the  hands  of 
the  executor  or  administrator.''  It  goes  to  the  widow  imme- 
diately, and  the  executor  or  administrator  has  nothing  further 
to  do  with  it  after  the  selection  by  her  and  appraisal  have 
been  made.  It  is  to  be  entirely  omitted  from  the  general  in- 
ventory of  the  estate,  and  therefore,  in  practice,  should  be  se- 
lected and  appraised  before  the  general  inventory  is  made.* 
The  jparaphemalia  and  2ij>Y^Tel  ot  the  deceased  need  no  ap- 
praisal, as  the  widow  takes  the  whole,  and  therefore  it  is  un- 
necessary to  inventory  them. 

§  321a.  Inventory  in  Minnesota. — The  separate  inventory 
is  abandoned  in  Minnesota,  and  all  the  estate  is  included  in 
one  inventory  classified  under  six  heads.*  After  the  return 
of  the  inventory,  the  surviving  husband  or  wife,  or,  if  none, 
the  children  or  their  guardian,  if  minors,  shall  petition  for  the 
setting  apart  of  the  homestead  of  the  deceased  and  for  the  al- 
lowances of  the  personal  property.  The  petition  is  required  to 
show  the  right  of  the  petitioner,  and,  if  made  by  or  for  the 
children,  their  names  and  ages,  the  description  of  the  home- 

*  Probate  Code,  sea  70,  subd.  1,  2,  that  they  should  be  set  apart  imme- 

7.    This   statute  omits  the  widow's  diately.    It  may  be   compelled   by 

apparel  and  ornaments,  or  parapher-  mandamus  Curtis  ▼.  Probate  Judge, 

nalicL,  probably  on  the  theory  that  85  Mich.  220. 

they  are  not  the  property  of  the  de-  *  Doubtless  a  new  appraisal   and 

cedent    As  to  selection  by  her,  see  correction  might  be  ordered  in  case 

Benjamin  ▼.  Laroche,  supra.    If  the  of  any  fraud  in  the  valuation  or  gross 

whole  estate  is  disposed  of  by  will,  undervaluation. 

she  is  not  entitled  to  these  allowancea  *  Probate  Code,  sec.  84.    The  classi- 

In  re  Bausch,  supra.  fication,  it  seems,  is  to  be  made  by  the 

'R  &,  sec.  8821;  Howell's  Stat,  appraisers.    Id.,  sea  85. 
§  587SL     The  statute  contemplates 
11 
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stead  claimed  and  of  the  personal  property  desired  to  be  se- 
lected. The  court  proceeds  upon  the  filing  of  the  petition. 
If  the  right  of  the  petitioner  is  shown,  an  order  is  made  set- 
ting apart  the  homestead  and  allowing  the  selection  of  the 
personal  property.  They  are  then  delivered  to  the  persons 
entitled  thereto,  and  are  not  assets.^ 

§  822.  Appraisement  of  the  estate. —  Two  or  more  disinter- 
ested persons  are  to  be  appointed  (in  Wisconsin  and  Minne- 
sota by  the  court,  in  Michigan  by  the  judge  of  probate*  or  a 
disinterested  justice  of  the  peace  if  property  is  in  another 
county)  as  appraisers,  who  are  to  be  sworn  to  the  faithful 
discharge  of  their  duty  (their  trust  in  Michigan)  and  appraise 
the  property  of  the  estate.  If  there  is  estate  in  more  than 
one  county,  appraisers  may  be  appointed  for  each  county. 
The  appraisers  set  down  in  figures  opposite  to  each  item  in 
the  inventory  the  value  thereof  in  money.  They  then  certify 
to  their  appraisal  upon  the  inventory  and  deliver  it  to  the  ex- 
ecutor or  administrator.  In  Minnesota  the  appraisers  are 
required  to  foot  up  the  amounts  of  each  class  of  property. 
The  statute  of  Michigan  provides  that  when  the  assets  of  the 
estate  consist  entirely  of  money,  no  appraisement  shall  be 
made.'^  The  form  for  appointment  by  a  justice  of  the  peace 
is  given,  and  the  order  of  appointment  is  to  be  returned  with 
the  appraisement  to  the  executor  or  administrator.*** 

§  323.  Practice  —  Verification  of  inventory. —  The  practice  is 
general,  in  the  probate  courts,  of  requiring  inventories  to  be 
verified  by  the  oath  of  the  executor  or  administrator.  This 
practice  is  based  upon  that  of  the  ecclesiastical  courts  under  a 
statute"  which  required  every  executor  or  administrator  to 
take  to  himself  two,  at  least,  of  the  creditors  or  legatees,  or 

^  Probate  Code,  sees.  86,  87.  peace  baa  been  dropped  from  the 

9  Every  appointment  of  any  person  statutes  of  Wisconsin  and  Minnesota, 

to  execute  any  trust  should  be  made  The  courts  may,  if  necessary,  appoint 

by  an  order  entered  in  the  records  of  appraisers  in  each  county  (B»  Sw,  sea 

the  court  3821 ;  Probate  Code,  sec  88),  but  it  is 

^<^R.  S.,  sea  8821;  Probate  Code^  not  usual  unless  something  in  the  sit- 

seca  84,  85 ;  HoweU*s  Stat,  §§  5870,  uation  or  condition  of  the  property 

6872  (Forms  78  to  Tt),  or  estate  generaUy  makes  it  neces- 

!«»  Howeirs  Stat,  §  5871.    The  pro-  sary  on  the  ground  of  economy. 

vifiion  for  appointment  of  appraisers  ^^21  Henry  YIIL,  ch,  6,  §  4 
for  other  counties  by  a  justice  of  the 
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upon  their  absence  or  refasal,  two  other  honest  persons  next 
of  kin,  and  in  their  default  two  other  honest  persons,  and 
make,  or  cause  to  be  made,  a  "  true  and  perfect  inventory  "  of 
the  estate.  It  was  to  be  indented  and  one  part  delivered  under 
oath  to  the  bishop  or  ordinary ;  the  other  part  was  retained 
by  the  executor  or  administrator.  It  is  one  of  the  conditions 
of  an  administration  bond  to  return  a  "  true  and  perfect  in- 
ventory," *^  and  the  failure  to  do  so  is  a  breach  of  the  bond." 
The  verification  of  the  inventory,  though  not  mentioned  in 
our  statutes,  is  required  by  the  common  law. 

§  324.  Disinterested  appraisers. —  The  practice  of  appoint- 
ing disinterested  appraisers  is  the  reverse  of  that  prescribed 
by  the  statute  of  Henry  VIII.,  and  is  probably  founded  upon 
the  commission  of  appraisement  which  was  sometimes  issued 
out  of  the  prerogative  court  of  Canterbury  if  the  inventory 
exhibited  was  unsatisfactory;'*  and  the  practice  is  frequent, 
if  not  general,  to  issue  a  warrant  to  the  appraisers  appointed.^* 
The  appraisers  could  not  be  compelled  to  accept  and  act,  but 
they  will  usually  act  upon  being  notified  or  informed  of  their 
appointment,  and  if  the  record  shows  their  appointment,  oath 
and  appraisal,  it  would  probably  be  sufficient. 

§  325.  Property  not  in  possession. — As  the  executor  or  admin- 
istrator must  make  the  inventory  of  all  property  that  has  come 
to  his  possession  or  knowledge,  it  may  contain  property  which 
he  cannot  at  the  time  exhibit  to  the  appraisers.  But  the  es- 
tate and  effects  comprised  in  the  inventory  are  to  be  appraised 
by  them,  and  if  he  cannot  reduce  all  the  effects  to  possession 
before  the  inventory  must  be  returned,  they  can  do  no  more 

12  From  the  Stat  28  Car.  2,  ch.  10,  New  York  city  and  in  Massachusetts 

^  L  the  warrant  to  appraisers  seems  to 

It  Johannes  ▼.  Youngs,  45  Wis.  445.  have  heen  discontinued  in  the  mod- 

•See  Bourne  v.  Stevenson,  58  Me.  490 ;  em  practice.    See  Redfield,  Law  & 

Potter  V.  Titcomb,  10  Me.  53 ;  a  C,  Pr.  Sur.  Ct  (N.  Y.),  212  et  seq.,  534, 

11  id.  167.    A  duplicate  of  the  in-  635  (1st  ed.);  Smith's  Probate  Law 

ventory,  or  copy,  should  be  kept  in  (Mas&X  120.    But  see  R  S.,  sec.  2461 ; 

•aU  cases  by  the  executor  or  adminis-  HoweU*s  Stat,  §  6777,  that  such  a 

trator,  or  the  inventory  copied  into  warrant  may  be  revoked.  A  warrant 

his  book  (Rule  1X\  or  commission  under  seal  is  a  proper 

i^Slote  v.T3mda],2  Cas.Temp.Lee,  authority  to  any  person  appointed 

405 ;  Watson  v.  Milward,  id.  333.  and  charged  with  a  special  duty  of 

i^See  McCAellan's  Probi  Pr.  (N.  Y.)  such  a  character. 
182;  188.    In  the  surrogate's  court  of 
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than  to  act  upon  the  best  information  they  can  obtain  as  to 
the  value."* 

§  326.  Citation  to  file  inventory. —  If  an  executor  or  admin- 
istrator neglects  to  file  an  inventory,  he  may  be  cited  to  bring 
it  in  on  application  of  any  person  interested  "  in  the  estate, 
and  it  has  been  held  that  when  the  interests  of  minors  are  con- 
cerned the  court  will  ex  officio  order  it."  If  no  property  comes 
to  his  hands  he  cannot  return  any  inventory,  and  is  not  re- 
quired to  render  any  account."  But  the  omission  to  return 
an  inventory  is  said  to  be  a  strong  circumstance  to  support  a 
charge  of  misconduct  against  him.^* 

§  327.  Choses  in  action. —  Notes,  accounts  and  other  choses 
in  action  which  show  their  value  on  the  face,  if  deemed  good, 
are  to  be  inventoried  at  that  value.  If  any  are  doubtful  or 
uncertain,  or  believed  to  be  worthless,  they  should  be  so  noted 
on  the  inventory.  If  they  are  appraised,  it  can  be  but  the  mere 
guess  of  the  appraisers  as  to  their  value,  and  would  seem  to 
give  no  better  criterion  for  judging  of  the  value  of  the  estate — 
the  purpose  of  the  appraisal  —  than  the  nominal  value.  In 
the  final  account  what  cannot  be  collected  is  credited  in  either 
case,  and  the  amount  realized  must  be  shown  in  either  case. 

§328.  Interest  tearing  securities. —  Interest-bearing  securi- 
ties should  be  fully  described  by  giving  dates,  names  of  mak- 
ers, indorsers,  guarantors  and  payees,  rate  of  interest,  and 
date  from  which  unpaid  interest  has  run,  and  everything  nec- 
essary to  show  the  actual  condition.  A  common  practice 
has  been  for  the  appraisers  to  compute  interest  to  the  date  of 
the  inventory,  and  carry  it  out  with  the  principal,  in  literal  com- 

^^  He  cannot  invade  the  premises  869.    The  surrogate),  of  his  own  mo- 

of  one   in  possession  and  take  the  tion,  can  enforce  the  return  of  an  in- 

property  without  legal  process.  Waldo  ventory  or  an  account;  but  it  is  not 

V.  Waldo,  52  Mich.  04  usual,  unless  at  the  intervention  of  a 

16  One  who  swears  positively  to  a  pai'ty  in  interest  Thomson  v.  Thom- 

claim  against  the  estate.    Forsyth  v.  son,  supra.     But  in  New  York  it  is 

Burr,    87  Barb.  540 ;     Thomson  v.  expressly  authorized  by  statute.    Id. 

Thomson,    1  Bradf.   Sur.  24   (Form  26.  It  may  be  required  on  the  prayer 

247,  Bule  X).  of  one  having  any  appearance  of  in- 

^7  Roberts  v.  Roberts,  2  Cos.  Temp,  terest    Gale  v.  Luttrel,  2  Addams, 

Lee,  899.    Probably  where  the  judge  235. 

may,  exofflciOt  cite  an  administrator  ^^  Walker  v.  Hall,  1  Pick.  20. 

to  account  he  may  compel  an  inven-  ^^  Hart  v.  Ten  Eyck,  2  John.  Ch. 

tory.    See  In  re  Campbell,  12  Wia  62. 
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pliance  with  the  statute  to  set  down  "the  value  thereof  in 
money."  But  the  statute  was  intended  to  provide  for  a  fair 
appraisal  of  such  chattels  and  property  as  the  value  of  could 
not  be  determined  by  a  mere  computation,  and  it  is  inconven- 
ient in  practice  to  have  a  value  returned  which  changes  every 
day  afterward  by  uniform  accretion.  As  the  computation  of 
interest  must  be  made  upon  the  settlement,  and  all  the  inter- 
est that  accrues  accounted  for,  it  is  more  convenient  to  let  the 
inventory  show  the  principal,  and  the  time  from  which  inter- 
est is  to  be  computed,  and  rate.  Of  course,  public  or  other 
stocks  which  are  either  above  or  below  par  should  be  appraised 
at  their  market  value,  as  nearly  as  can  be  ascertained.^ 

§  329.  Interest  in  unsettled  partnership. —  Interest  in  an  un- 
settled partnership  it  is  usually  impossible  to  appraise,  for  no 
''disinterested  appraisers"  can  usually  have  that  knowledge 
of  the  condition  of  the  partnership  affairs  which  would  enable 
them  to  form  an  intelligent  opinion  of  the  value.  In  New 
York  city,  where  the  question  would  arise  oftener  than  else- 
where, "  it  has  not  been  usual  to  make  a  specific  inventory  of 
copartnership  assets,  .  .  .  but  it  has  always  been  deemed 
sufficient  to  note  generally  the  copartnership  interest  as  an 
interest  in  an  unascertained  balance."  ^^  And  the  administra- 
tor of  the  surviving  partner  who  dies  before  settlement  of  the 
partnership  affairs  is,  as  to  the  partnership  effects,  in  fact  a 

^As  to  the  character  of  such  prop-  Presumption  of  payment  from  lapse 

erty,  see  Lyon,  J.,  in  Golder  y.  Little-  of  time  was  overthrown  by  the  fact 

John,  80  Wis.  85S.    It  seems  in  Ver-  that  no  person  was  authorized  to  re- 

mont  it  is  customary  to  omit  choses  ceive  it  and  discharge  the  mortgaga 

in  action  from  the  inventory.    The  Abbott  v.  Godfrey's  Heirs,  1  Mich. 

idea  of  the  subject  expressed  by  Red-  178.    Only  executor  or  administrator 

field,  J.,  in  Adams  v.  Adams,  23  Vt  can  collect,  foreclose,  assign  or  re- 

50,  63,  probably  would  be  a  breach  of  lease  until  estate  is  settled    Albright 

the  bond  here,  if  acted  upon.    Mort-  v.  Cobb,  80  Mich.  855.   If  bequeathed 

gage  interests  are  personal   assets,  to  those  appointed  executoi-s,  they 

R.  a,  sees.  8829.  8830 ;  Probate  Code,  may  hold  it  as  a  legacy  instead  of 

sec.  95 ;  Howell's  Stat,  §  6880.  One  of  assets,  subject  only  to  be  called  on 

two  executors  may  discharge  a  mort-  for  payment  of  debts  if  other  assets 

gage.  If  for  a  personal  consideration  are  insufficient  Proctor  v.  Robinson, 

known  to  the  mortgagor,  the  dis-  85  Mich.  285. 

charge  is  voidable    Weir  v.  Mosher,       21  Bradford,  Sur.,  in   Thomson  v. 

19Wi&811.  Lapse  of  forty-five  years  Thomson,  1  Bradf.  Sur.  85.    To  the 

after  death  of  mortgagee  before  ad-  same  effect,  Loomis  v.  Armstrong,  63 

ministration  of  his  estate  granted.  Mich.  856, 861-2. 
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trustee.  He  must  settle  the  partnership  affairs  as  his  dece- 
dent would  if  living,  and  bring  into  his  administration  account 
the  share  of  the  surplus  belonging  to  his  estate." 

§  329a.  Inventory  hy  surviving  partner  in  Wisconsin. — 
Under  a  statute  of  Wisconsin  the  county  judge  may  order  the 
survivmg  partner  or  partners  of  a  decedent  whose  estate  ia 
being  administered  to  render  to  the  county  court  a  "  true  and 
complete  inventory  of  the  partnership  property  and  estate  of 
the  firm  and  its  outstanding  liabilities."  Eefusal  or  neglect' 
for  twent}'"  days  after  service  of  a  copy  of  the  order  to  file  an 
inventory,  verified  by  the  oath  of  the  survivor  to  be  a  true 
and  perfect  account  of  the  affairs  of  the  firm  of  which  the 
deceased  was  a  member,  is  deemed  a  contempt  of  court  for 
which  he  may  be  attached  and  imprisoned  until  he  shall  com- 
ply with  the  order.*** 

§  330.  Beal  estate  included, —  The  real  estate  of  the  deceased 
must  be  included  in  the  inventory  and  appraisal  nnder  the 
statute ;  and  the  executor  or  administrator  has  the  right  of 
possession  of  all  the  real  estate,  as  well  as  personal,  except  the 
homestead,  and  to  receive  the  rents,  issues  and  profits  until 
the  estate  is  settled,  or  until  delivered  over  by  order  of  the 
court  to  the  heirs  or  devisees ;  and  is  required  to  keep  in  good, 
tenantable  repair  the  houses,  buildings  and  fences  thereon 
which  are  under  his  control.** 

ssSee  Smith  v.  Jackson,  3  Edw.  adjustment  of  balances  between  the 

Ch.  28 ;  Case  ▼.  Abeel,  1  Paige^  895.  partners,  is  to  be  treated  as  realty  in 

22*  Laws  of  1881,  ch.  60  (Sanborn  &  the  settlement  of  his  estate.  Wilcox 
Berryman's  An.  Stat,  sea  9821a),  v.  Wilcox,  13  Allen,  262.  But  it  is 
It  is  noticeable  that  the  order  is  treated  in  equity  as  partnership  as- 
made  by  the  judge  under  this  statute^  sets  until  the  firm  debts  are  paid  and 
not  by  the  court  It  is  conceiTable  balances  between  partners  adjusted, 
that  spreading  all  the  affairs  of  a  See  Merritt  v.  Dickey,  88  Mich.  41, 
firm  on  the  public  records  might  in  and  cases  cited ;  Godfrey  v.  White, 
many  cases  be  disastrous.  The  ex-  48  id.  171.  See  (Gordon  v.  Gordon,  49 
ecutor  or  administrator  of  a  deceased  id.  601;  Pierce  v.  Covert,  89  Wis. 
partner  ought  to  know,  and  has  a  252;  Martin  v.  Morris,  62  id.  418; 
right  to  know,  the  condition  of  the  Moody  ▼.  Bathbum,  7  Minn.  89  (58>. 
partnership  affairs.  Heath  v.  Wat-  «« R.  a,  sec  3828 ;  Probate  Code, 
ers,  40  Mich.  457.  The  interest  of  a  sea  89 ;  Howell's  Stat,  §  587a  There 
deceased  partner  in  real  estate  of  the  can  be  no  purpose  for  which  he 
Arm  purchased  with  firm  partner-  sliould  take  the  homestead.  See 
ship  funds,  and  not  required  for  the  Paine,  J.,  in  Converse  v.  Ketchum, 
payment  of  debts  of  the  firm  or  the  18  Wis.  202,  204    Not  bound  to  ac- 
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§  330a.  Lands  Jidd  jointly  hy  husband  and  wife. —  Lands 
granted  to  husband  and  wife  jointly  when  one  survives  are 
not  to  be  included  in  the  inventory  on  the  death  of  either 
in  Michigan  and  Wisconsin.  The  survivor  takes  the  whole 
title.»» 

§  331.  Right  to  possession  of  real  estate. —  This  right  to  the 
possession  of  real  estate  is  purely  a  statutory  right,  and  very 
different  from  the  right  in  the  personal  effects.  At  common 
law  the  executor  or  administrator  has  nothing  to  do  with  the 
real  estate  or  rents  and  profits.  They  belong  absolutely  to 
the  heir  or  devisee.  The  statute  gives  the  right  but  does  not  re- 
quire the  administrator  or  executor  to  take  possession.    Until 

ooant  for  renta  and  profits  if  land  probate  license  to  seU  the  husband's 

does  not  belong  to  the  estate  though  interest  after  his  death  to  pay  his 

inventoried.    Cameron  ▼.  Cameron,  debts,  they  were  held  to  be  tenants 

15  Wi&  1.  by  entireties,  and  that  neither  could 

»ftR&,8eG&  2068^2069,2840;  How-  alien  without  the  consent  of  the 

eiPs  Stat,  §5561.   A  uniform  course  of  other.    In  Bennett  ▼.  Child,  19  id. 

decisions  settled  the  doctrine  in  Mich-  862,  it  was  held  that  they  were  ten- 

igan  that  husband  and  wife,  by  a  ants  by  entireties,  but  that  the  inci- 

grant  to  them  jointly,  took,  not  as  dent  of  such  an  estate  at  common 

tenants  in  common  nor  as  ordinary  law  was  that  the  husband  had  the 

joint  tenants,  but  as  tenants  by  en-  sole  use  and  control  of  the  entire 

tiretfes,  and  neither  could  convey  or  estate  during  his  life,  and  that  the 

incumber.    What  would  defeat  the  whole  life  estate  so  held  by  him 

title  of  one  would  defeat  that  of  the  could  be  sold  upon  execution  against 

other.    Fisher  v.  Provin,  25  Mich,  him,  except  a  homestead.    The  stat- 

347 ;  Insurance  Ca  v.  Resh,  40  id.  ute  of  Wisconsin  (similar  to  that  of 

241;  Man  waring  v.  Powell,  id.  871;  Michigan)  provided  that  the  real  es- 

Allen  V.  Allen,  47  id.  74;  Jacobs  v.  tate  of  a  married  woman  and  the 

Miller,  50  id.  110 ;  Vinton  v.  Beamer,  rents,  issues  and  profits  should  not 

55  id.  559 ;  Speier  v.  Opf er,  78  id.  85,  be  under  the  control  of  her  husband. 

88-9,  40.    In  Dowling  v.  Salliotte,  83  In  the  revision  of  1878  the  statute 

id.  181,  it  was  held  that  under  the  was  changed  to  its  present  form  (sea 

statutes  cited  a  deed  to  husband  and  2840).  The  real  estate  of  any  married 

wife  created  a  Joint  tenancy.    This  woman,  **  including  all  held  in  joint 

was  tacitly  overruled  (Auditor-Gen-  tenancy  with  her  husband,    .    .    . 

eral  v.  Fisher,  84  id.  128),  and  ex-  shall  be  her  sole  and  separate  prop- 

preasly  overruled  on  that  point  Ap-  erty   as   if  she   were    unmarried." 

peal  of  Nellie  Lewis,  85  id.  840.    But  Whether  this  will  be  held  to  make  a 

estates  in  entirety  cannot  be  created  joint  tenancy  of  what  was  a  tenancy 

and  held  in  fraud  of  creditor's  rights,  by  entireties  before  (a  quite  different 

Newton  v.  Callaghan,  86  id.  297.    In  tenure)  or  not,  or  what  its  effect  may 

Ketchum  v.  Walsworth,  6  Wis.  95,  be,  is  perhaps  opeikto  discussion, 
which   arose  on  application  for  a 
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he  exercises  the  right  of  taking  actual  possession  the  common- 
law  right  of  the  heir  is  unimpaired.  It  is  his  duty  to  take  pos- 
session when  the  rents  and  profits  are  needed  in  settlement  of 
the  estate."  If  a  ^iU  is  proved  and  devisees  take  possession, 
and  there  are  no  debts  and  no  personal  assets,  the  estate  is  prac- 
tically settled,  and  an  administrator  with  the  will  annexed  then 
appointed  would  have  no  right  of  possession.  The  title  passes 
by  the  will,  and  the  administrator  cannot  maintain  an  action  to 
vindicate  the  title  of  the  devisees."  He  has  no  interest  except 
the  right  of  possession.  The  lands  descend  immediately  to  the 
heirs,  and  they  only  could  maintain  an  action  to  remove  a  cloud 
upon  the  titl^."  But  he  is  now  authorized  by  the  probate 
code  to  maintain  actions  for  the  possession  or  to  quiet  title  to 
real  estate.^  His  right  to  possession  until  the  estate  is  set- 
tled, or  until  delivery  over  to  the  heirs  by  order  of  the  pro- 
bate court,  is  paramount  to  that  of  the  heirs  or  their  grantees." 
The  right  is  entirely  distinct  from  the  right  to  sell  for  the 
purpose  of  paying  debts.**  It  extends  to  lands  specifically  de- 
vised." With  only  this  naked  right  of  possession  he  does  not 
stand  in  the  relation  of  a  trustee  as  to  the  real  estate,  and  he 
may  purchase  it  from  the  heirs." 

s«  Jones  y.  Billstein,  28  Wis.  221.  249;  State  t.  Probate  Courts  mipra, 

See   McKesson   t.   Stanton,   60   id.  p.  25 ;  Noon  v.  Finnegan,  supra.    He 

297  (ejectment);  Streeter  v.  Paton,  may  lease  it  during  the  administra- 

7  Mich.  841 ;  Marvin  v.  Schilling,  12  tion  but  no  longer.    Smith  v.  Park, 

id.   856 ;   State  v.   Probate    Courts  81  Minn.  70.    And  may  recover  full 

25  Minn.  22 ;  Noon  v.  Finnegan,  29  damages  for  trespass  from  a  grantee 

id.  418;  Paine  v.  St  P.  &  P.  R  Ckx,  of  a  part  from  the  heirs  committed 

14  id.  65  (44) ;  Filbey  v.  Carrier,  45  after  the  death  of  decedent  if  he  has 

Wia  469.  taken  possession.  Noon  v.  Finn^^, 

2ft  Flood  ▼.  Pilgrim,  82  Wis.  876.  supra;  Curtis  v.  Sutter,  15  CaL  259 ; 

>«  Marsh  v.  Sup'rs  Waupaca  Ca,  88  Meeks  y.  Hahn,  20  id.  62a 

Wis.  250.    See  Paige  ▼.  Fagan,  61  ^  Jones  v.  Billstein,  suprcL 

Wis.  667 ;  Paine  v.  St  P.  &  P.  R  Ca,  ^PhUips  v.  Sleusher,  8  Pin.  457. 

supra;  Jenkins  v.  Bacon,  80  Mich.  *ft  Barker  v.  Barker,  14  Wia  181. 

154.  In  Michigan  this  right  of  possession 

8^  Sec.  90.  of  real  estate  is  not  a  chattel  interest 

S7  Edwards  t.  Evans,  16  Wia  181.  which  can  be  sold  as  such.    Kline  v. 

May  maintain  ejectment    See  Mc-  Moulton,  11  Mich.  870.    It  is  not  an 

KcHson  v.  Stanton,  saprcu    May  take  intervening  estate.    Campau  t.  Cam- 

IxwHOssion.     Scott  v.  West,  68  Wia  pau,  19  JUch.  116;  a  G,  25  id.  127. 

r)'JU,  535.    For  benefit  of  creditors  of  The   cases  in   Michigan   are   quite 

iusolvont  ostata    Oow  v.  Day,  69  id.  numerous    They  are  cited  with  the 

C87f  Oil ;  Miller  v.  Hoberg,  22  Mina  present  statute,  and  the  substance  of 
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§  332.  Not  a  trustee  of  real  estate. —  An  executor  or  adminis- 
trator, as  such,  can  have  no  interest  as  a  trustee  or  otherwise 
in  the  title  to  lands,  nnless  it  be  lands  bid  in  by  him  on  a  fore- 
closure or  execution  sale  on  behalf  of  the  estate,"  which  goes 
to  the  persons  entitled  to  distribution  of  the  personal  effects, 
or  lands  conveyed  by  the  decedent  in  fraud  of  creditors,  for 
which  he  may  prosecute  an  action."  It  is  not  his  duty  to  in- 
ventory or  institute  proceedings  to  recover  real  estate  sold  on 
execution  on  a  fraudulent  judgment  against  the  decedent ;  ^ 
but  otherwise  when  the  proceeds  are  needed  to  pay  debts.'^ 

§  333.  Title  to  personal  estate. —  In  the  personal  property 
the  interest  of  the  execut6r  or  administrator  is  something  very 
different.  It  is  a  common  law,  and  not  a  statutory  right, 
limited  to  some  extent  in  its  exercise  by  statutes,  but  pending 

the  orderly  settlement  of  the  estate  exclusive  of  all  others, 

• 

tiiem,  as  to  the  right  to  poesession  of  real  estate,  see  Barlage  v.  Det,  G.  H 
real  estate  and  to  the  rents  and  prof-  &  M.  R,  64  id.  564.  The  adminis- 
ita,  is  fully  stated  in  Bough  v.  trator  cannot  maintain  an  action  for 
Womer,  76  Mich.  87CI  '*The  right  waste  (cutting  and  removing  wood), 
is  given  to  the  executor  and  only  ao-  Howard  v.  Patrick,  88  id.  795.  Nor 
companies  the  necessity  for  its  ezer-  for  rent  from  an  heir  holding  over  as 
ciae."  Page  881.  But  if  a  tenant  has  a  tenant  of  decedent  Id.  Compare 
attorned  to  him  and  refuses  or  is  un-  Noon  v.  Finnegan,  supra. 
able  to  pay  the  rent,  or  when  it  is  "  R  a,  sees.  8881,  8268 ;  Probate 
necessary  for  his  own  protection,  he  Code,  sees.  95,  96 ;  Howell's  Stat, 
may  assert  his  right  of  possession.  g§  6881-8.  In  Minnesota  and  Michi- 
See  WUmarth  v.  Beed,  88  Mich.  44.  gan  he  can  sell  such  lands  only  upon 
When  the  rents  and  profits  are  a  license.  Probate  Code,  sea  97 ;  How- 
needed  to  pay  debts,  legacies,  etc.,  he  ell's  Stat,  §5882l  In  Wisconsin,  under 
should  take  possession.  He  should  the  statutes  cited,  he  may  sell  it  with- 
not   attempt  to  dispossess  heirs  or  out  a  license. 

devisees  when  it  is  unnecessary.   See  s^R  S.,  sees.  8832,  8883;  Probate 

Holbrook  V.  Campau,  22  id.  28a  The  Code,  sees.  99,  100;   HoweU's  Stat, 

Bcatute    has    been    modified    and  g§  5884-5.    See  Basdall  v.  Rasdall,  9 

changed  by  legislation  several  times  Wis.  379. 

in  Michigan,  but  it  has  generaUy  s^  Richards  v.  Sweetland,  6  Cush. 

been  held  that  taking  possession  of  824     And  see    Flood   v.   Pilgrim, 

real  estate  is  not  a  duty  unless  the  suprcu 

exigencies  of  administration  require  '*  Andrews  v.  Tucker,  7  Pick.  250. 

it  See  Warren  v.  Toby,  82  Mich.  45 ;  He  is  not  a  necessary  party  to  an  ac- 

Chapman  v.  Craig,  37  id.  870 ;  Brown  tion  by  a  judgment  creditor  in  such 

V.  Forsche,  48  id.  497;  Van  Fleet  v.  a  case.    Cornell  v.  Badway,  22  Wis. 

Van  Fleet,  49  id.  610;  Carpenter  v.  260.    He  is  bound  to  bring  the  action 

Harris,  51  id.  228.    As  to  how  an  if  properly  indemnified  by  the  cred« 

executor  represents  the  estate  as  to  iters. 
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and  an  interest  (not  in  his  own  right  but  as  a  tmstee)  having 
all  the  incidents  of  ownership.  He  takes  and  holds  the  legal 
title  and  can  sell  and  dispose  of  the  property  for  the  purposes 

of  his  trust,  subject  only  to  his  liability  to  account  for  its  value 
if  he  makes  an  iniprovident  disposition  of  it,  and  to  have  a 
sale  avoided  by  the  persons  interested  for  fraud  of  which  the 

purchaser  had  notice.''    Until  an  executor  or  administrator  is 

qualified  the  title  to  personal  property  is  in  abeyance  after 
the  death  of  the  decedent."* 

''WiUiams  v.  Ely,  18  Wia  1,  H,  7.  only  as  a  trustee,  and  for  the  pur- 
See,  also,  Munteith  v.  Bahn,  14  id.  poses  of  his  trust  See  Hunt  ▼.  Thorn* 
210 ;  Hitchcock  v.  Merrick,  15  id.  523 ;  2  Mich.  219 ;  Hathaway  ▼.  Weeks,  S4 
develand  y.  Harrison,  id.  670 ;  Boys  id.  287 ;  CampbeU  v.  Kuhu,  45  id.  618 ; 
v.  Vilas,  18  id.  169;  Davenport  ▼.  Alterauge  ▼.  Christiansen,  48  id.  60; 
First  Gong.  Soc.,  88  id.  887 ;  Estate  of  Foote  v.  Foote,  61  id.  181 ;  Pierce  v. 
Kirkendall,  48  id.  175, 176, 179 ;  Ck>ne  Holzer,  65  id.  263.  But  he  is  entided 
T.  Hooper,  18  Minn.  681  (476)  (484).  to  the  possession  of  aU  the  personal 
Next  of  kin  or  legatees  get  title  only  property,  and  he  only  can  maintain 
through  administration  and  distrihu-  actions  for  it  CiiUen  v.  0*Harra» 
tion.  Murphy  v.  Hanrahan,  60  Wis.  Morton  v.  Preston,  Gilkey  ▼.  Hamil- 
486 ;  Marshall  v.  Pinkham,  62  id.  672,  ton,  tupra;  Hallowell  y.  Ck)le^  26  Mich. 
690 ;  Wilcox  v.  Matteson,  68  id.  28 ;  846 ;  Palmer  ▼.  Palmer,  66  id.  298. 
Melms  Y.  Pfister,  69  id.  186,  198;  On  his  appointment  his  title  relates 
State  Y.  Probate  Ck>urt,  25  Minn.  22,  back  to  the  death  of  the  decedent 
24-^ ;  Palmer  y.  Palmer,  56  Mich.  Those  in  possession  in  the  meantime 
29a  It  is  an  official  title  not  affected  may  defend  it  against  mere  wrong- 
by  his  acts  before  appointment  Wis-  doers,  and  it  is  their  duty  to  preserYo 
well  Y.  Wiswell,  86  Minn.  871.  See  it  until  he  is  appointed.  Cuilen  y. 
Bennett  y.  Shuster,  24  id.  888.  May  O'Harra,  supra.  The  statute  em- 
sue  for  breach  of  coYenant  of  seizin,  powers,  but  does  not  imperatively  re- 
Lowiy  Y.  Tillerry,  81  id.  600 ;  Palm-  quire,  the  administrator  to  take  pos- 
er's Appeal,  1  Doug.  (Mich.)  422,  424;  session  of  the  personal  property.  It 
Wales  Y.  Newbould,  9  Mich.  45 ;  Al-  is  not  expected  that  he  will  disturb 
bright  Y.  Ck)bb»  80  id.  855 ;  Miller  y.  the  possession  of  the  decedent's  fam- 
Clark,  56  id.  837.  The  title  relates  ily  any  further  than  the  proper  dis- 
backtothedeathof  the  decedent  and  charge  of  his  duties  may  requira 
18  not  affected  by  any  dealings  of  the  Brown  y.  Forsche,  48  Mich.  492,  497 
admmistrator  in  relation  to  it  before  (citing  Howard  y.  Patrick,  88  id.  795). 
his  appointment  CuUen  y.  O'Harra,  And  wften  he  assents  to  the  distribu- 
4  Mich.  182 ;  Morton  y.  Preston,  18  id.  tees  taking  possession,  he  cannot  re- 
60.  And  his  title  will  not  be  affected  claim  it^  unless  required  for  the  pay- 
by  any  estoppel  which  does  not  rest  ment  of  debts.  Kennedy  y.  Shaw, 
on  equities  against  the  estate.  Gil-  48  id.  859.  The  practice  is  frequent 
key  Y.  Hamilton,  22  id.  282^  in  Wisconsin  and  doubtless  in  Minne- 

*^  Miller  y.  Clark,  supra.    But  he  a6ta  as  well  as  in  Michigan,  when  the 

holds  such  title  as  a  trustee.    He  can  estate  comprises  a  farm  and  stock 

deal  with  the  funds  or  the  property  and  tools  and  machinery  thei^on,  to 


IJS'VENTOKIES  —  ESTATE   OF  EXECUTORS,  ETC.  171 

§  334.  Order  for  sale  ofpersorud  prjyperiy. —  The  authority 
given  by  the  statute  of  Wisconsin  for  the  court  to  order  a 
sale  of  the  personal  property  ^  is  for  the  protection  of  the  ex- 
ecutor or  administrator,  if  he  is  unable  to  sell  for  the  value  as 
appraised  in  the  inventory."  If  a  stock  of  liquors  is  among 
ths  assets,  he  may  sell  them  without  procuring  a  license  under 
the  excise  law.  It  is  no  more  required  of  him  than  of  a  sheriff 
who  sells  on  an  execution.*" 

§  335.  What  is  not  assets. —  Questions  sometimes  arise  as 
to  whether  property  is  or  not  a  part  of  the  assets  to  be  dis- 
posed of  and  accounted  for  by  the  executor.  Any  specific 
personal  property  in  the  hands  of  the  deceased  held  in  trust 
or  otherwise  for  others  is  not.  But  money  or  other  property 
so  held  which  has  no  ear-mark,  and  is  not  distinguishable  from 
his  own  property,  is,  and  the  party  owning  it  must  come  in  as 
a  general  creditor  of  the  estate.^  A  right  or  claim  which  can- 
not be  sold  hy  the  executor  or  administrator  is  not  assets, 
such  as  a  squatter's  claim  and  improvements  on  public  lands.^^ 

leave  the  decedent's  family  in  undid-  Tersion  of  trust  property  found  in  the 

torbedpoeseesion.    But  money,  secu-  testator's  effects*  though  bequeathed 

rities,  eta,  for  his  own  protection,  he  by  the  will    King  v.  Lawrence,  14 

should  take  and  hold  until  his  settle-  Wis.  288L    And  is  liable  for  conver- 

ment  of  his  accounts,  or  have  receipts  sion  of  property  held  as  security  by 

therefor  from  the  proper  distributees  the  deceased.    Wheeler  v.  Pereles,  40 

to  whom  it  wUl  be  assigned.  Wis.  424 ;  &  a,  48  id.  832.    When  es- 

MR  a,  sec.  8887  (Forms  152,  168).  tate  not  liable  for  property  delivered 

S7  Williams  v.  Ely ;  Munteith  v.  to  administrator  which  does  not  be- 
Bahn,  sniprcu  Whenever  the  per-  long  to  the  estate,  see  Fritz  v.  Mo- 
sonal  property  must  be  converted  Gill,  81  Minn.  686^ 
into  money  to  pay  debts  and  settle  ^  Bowen  v.  Burnett^  1  Finney,  608. 
the  estate,  the  executor  or  adminis-  A  debt  to  two  or  more  jointly  on  the 
trator,  if  he  cannot  sell  for  the  ap-  death  of  one  passes  to  the  survivor, 
praised  value  (as  in  case  of  stock  and  not  to  the  administrator.  Ck)te  v. 
tools  on  a  farm  or  a  stock  of  mer-  Dequindre,  Walker's  Ch.  64 ;  Martin 
chandise,  which  must  generally  be  v.  McBeynolds,  6  Mich.  70 ;  Teller  v. 
sold  by  auction  or  in  gross),  or  finds  Wetherell,  9  id.  464.  But  the  admin- 
it  necessary  to  make  a  public  auc-  istrator  or  executor  may  have  an  in- 
tion  sale,  should  apply  for  an  order  terest  in  the  money  recovered.  Ck>te 
authorizing  the  sale  for  his  own  pro-  v.  Duquindre^  supra.  Proceeds  of  a 
tection,  as  he  is  chargeable  in  his  ac-  policy  of  fire  insurance  on  a  home- 
count  with  the  appraised  value.  stead   collected  by  him   belong   to 

*WiUiams  v.  Troop,  17  Wis.  468,  those  beneficially  interested,  and  he 

474.  would  hold  as  trustee  for  them  ac- 

*  Trecothick  v.  Austin,  4  Mason,  29.  cording  to  their  respective  interests. 

He  may  become  liable  for  the  con-  Culbertsun  v.  Ck>x,  29  Minn.  809. 
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§  336.  Wliat  is  assets — ]Enibl€ments.—  Tena,ncj  for  life,  or 
other  tenancies  determinable  suddenly  and  without  a  fixed 
time,  are  not  very  common  in  this  country;  but  they  are 
sometimes  created  by  wilL  If  a  tenant  for  life  dies,  the  em- 
blements, consisting  of  crops,  sown  or  planted  on  land  held  as 
such  tenant  by  the  deceased,  go  to  his  executor  or  adminis- 
trator, and  not  to  the  reversioner  or  remainder-man.*^  This 
includes  only  sowed  or  planted  crops,  but  not  tne  fruit  ^  of 
trees  nor  growing  grass.**  But  trees,  shrubs  and  plants  of 
nurserymen  and  gardeners,  planted  with  a  view  to  sale,  are 
emblements,  like  other  planted  crops,**  and  go  to  the  executor 
as  assets.  This  applies,  however,  only  to  the  stock  of  a  gar- 
dener or  nurseryman,  and  not  to  those  planted  for  ornament 
or  use  on  the  premises.**  Where,  as  against  heirs  and  legatees 
and  devisees,  the  executor  or  administrator  is  entitled  to  the 
possession  of  real  as  well  as  personal  estate,  much  of  the  old 
law  on  this  subject  is  obsolete.  But  the  question  may  arise 
between  them  as  to  crops  growing  on  a  homestead  at  the  time 
of  the  decedent's  death ;  and  a  case  might  arise  where  there 
was  a  valuable  nursery  stock  and  a  deficiency  of  other  assets, 
for  instance,  in  which  it  would  become  important.  The  rule 
always  was  that  the  executor  or  administrator  took  the  em- 
blements, unless  the  land  is  devised  by  the  will  of  the  owner 
in  fee,  while  the  fruit  of  trees,  grass  and  crops  of  that  charac- 
ter, which  are  not  of  annual  planting,  nor  severed  at  the  time 
of  death,  go  to  the  heir.**    The  latter,  of  course,  becomes  as- 

41 2  BL  Com.  128 ;   Penhallow  ▼.  the  land,  which  have  been  used  for 

Dwight^  7  Ma8&  84;  Wadsworth  v.  fencmg  (Clark  y.  Bomside,  16  HI 

AUcott,  6  N.  Y.  64;  Singleton  v.  Sin-  62;  Bishop  v.  Bishop,  11  N.  Y.  123; 

gleton,  5  Dana  (Ky.X  92.  Goodrich  y.  Jones,  2  Hill,  142^  or 

43  Maples  Y.  Millon,  81  Conn.  698.  scattered  along  a  line  for  the  purpose 

4<EIain  v.  Fisher,  6  N.  Y.  597.  of  building  a  fence.    See  Conklin  v. 

M  Penton  v.  Robart»  2  East.  88,  90.  Parsons,  2  Pmney,  264,  267.  But  rails 

^  Empson  y.  Sodon,  4  R  &  Ad.  655 ;  in  stacks  are  personal  property  (dark 

Wyndham  v.  Way,  4  Taunt  816.  v.  Bumside,  supra;  Harris  v.  ScoycI, 

M  Dennett  y.  Hopkinson,  63   Me.  85  Mich.  82),  and  timber,  posts  and 

860.    It  seems  that  the  produce  of  logs  lying  upon  the  land,  though  orig- 

hops  comes  within  the  description  of  inally  intended  for  building.   Cook  t. 

emblements,  because  of  the  amount  Whiting,  16  UL  480.    The  rule  that  tlie 

of  care  and  cultiYation  required.    2  dcYisee  of  land  is  entitled  to  the  crops 

Bedf.  Wills,  ch.  5,  §  81,  note  10.    But  growing  at  the  death  of  the  testator, 

the  hop-poles  are  part  of  the  real  while  as  against  the  heir  of  unde- 

estate,  and  fence-rails  scattered  on  Yised  land  the  administrator  or  exec- 
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sets  if  severed  from  the  land  before  the  death  of  the  dece- 
dent. 

§337.  Trade  fixtures. —  Trade  fixtures  erected  by  the  de- 
ceased upon  the  freehold  of  another,  which  the  executor  or 
administrator  may  remove  upon  the  termination  or  surrender 
of  a  lease,  should  be  included  in  the  inventory.*^ 

§  338.  Manure^  when  assets. —  It  seems  that  manure,  whether 
hauled  out  upon  the  land  in  piles,  or  scattered  about  the  barn- 
yard, passes  with  the  land  as  part  of  the  real  estate.*  But 
manure  made  at  a  livery-stable,  or  in  any  manner  not  con- 
nected with  agriculture,**  and  from  a  hotel  stable,"  are  per- 
sonal assets,  to  be  inventoried  and  accounted  for. 

§  338a.  Assets  generally, —  There  are  not  many  things  about 
which  disputes  are  likely  to  arise  as  to  whether  they  are  as- 
sets, if  the  title  of  the  decedent  is  undisputed.  Mortgages 
are  declared  to  be  by  statute,*  and  if  foreclosed  the  land 
(if  unsold)  goes  on  distribution  the  same  as  personal  property.^ 
Any  surplus  arising  from  the  sale  of  an  equity  of  redemption 
on  foreclosure  of  a  mortgage  given  by  a  deceased  mortgagor 
is  personal  assets.® 

§  339.  WJiat  may  le  done  'before  administration. —  The  dis- 
tinction formerly  made  in  England  between  the  estate  of 

ntor  takes  them,  is  apparently  one  of  sets  in  his  hands,  for  the  benefit  of 

the  roles  without  any  clear  reason,  creditora    B.  S.,  sea  8882;  Probate 

which  seems  to  be  settled  law.    See  Code,  sea  99 ;  HoweU's  Stat,  §  5884 

Broom's  Legal  Maxims,  865 ;  West  ▼.  But  if  he  gets  lawful  possession  or 

Hoore,  8  East  839,  848 ;   Fetrow  v.  control  of  them,  and  they  are  subse- 

Fetrow,  60  Fa.  St  258;  Dennett  v.  quently  wrongfully  taken  and  de- 

Hopkinson,  tupra,  tained  from  him,  he  may  maintain 

47  Upon  the  subject  of  fixtures,  in  replevin  for  them.  Bennett  v.  Schus- 

tl^  connection,  the  reader  is  referred  ter,  24  Minn.  883. 

to  the  very  f  uU  notes  to  1  Williams'  »  R  S.,  sea  8829 ;    Probate  Ckxle, 

Ex'rs  (6th  Am.  ed.),  pt  2,  bk.  2,  ch.  2,  sea  95 ;  Ho weU's  Stat,  §  5880 ;  Abbott 

§  a  V.  Godfrey's  Heirs,  1  Mich.  178 ;  Al- 

«  Fay  V.  Muzzey,  18  Gray,  58 ;  Mid-  bright  v.  Cobb,  80  id.  855.  Lands  pur- 

dlebrook  v.  Corwin,  15  Wend.  169;  chased  on  foreclosure  or  execution 

Strong  v.  Doyle,  110  Mass.  92.  sale  may  be  sold  without  license  in 

«  Daniels  ▼.  Pond,  21  Pick.  867.  Wisconsin.  B.  S.,  sees.  8831,  8268. 

M  Fay  V.  Muzzey,  supra.    A  claim  ^  K.  &,  sea  8880 ;  Probate  Code, 

for  personal  property  fraudulently  sees.  96,  98 ;  HoweU's  Stat,  §  5881. 

disposed  of  in  the  life-time  of  the  de-  o  Smith  v.  Smith,  18  Mich.  258, 261 ; 

cedent  is  assets,  for  which  he  may  Bogert  v.  Furman,  10  Paige  Ch.  496 ; 

Bue^  when  there  is  a  deficiency  of  as-  Sweezey  v.  Willis,  1  Brad.  Sur.  495. 
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an  executor  and  that  of  an  administrator  as  to  the  time  of 
vesting  does  not  exist  here.  Though  the  executor  derives 
his  title  from  the  will  it  does  not  vest  until  the  will  is  proved, 
and  he  has  duly  qualified  and  received  letters  testamentary.^^ 
When  the  letters  are  issued,  the  title  of  either  relates  back  to 
the  date  of  the  death  of  the  testator  or  intestate.  An  exec- 
utor under  our  statute  can  show  no  authority  until  he  has 
letters  testamentary.  If  he  takes  steps  to  prove  the  will, 
doubtless  he  may  do  what  is  necessary  to  preserve  the  prop- 
erty from  waste ;  and  the  widow  and  next  of  kin  of  an  intestate 
may  do  the  same."*  And  probably  if  they  sell  property  hona 
Jldey  and  afterward  receive  letters  and  account  for  the  pro- 
ceeds, the  title  would  be  made  good.  Any  dealings  with  the 
property  before  administration  granted  are  void,  and  the  ad- 
ministrator subsequently  appointed  may  recover  it,  or  he  may 
ratify  the  act  and  perfect  the  title.^  Doubtless  the  rule  woul4 

*i  K.  S.,  sec.  8796 ;  Probate  Code,  sec.  shown.    Walworth  ▼.  Abel,  53  Fft. 

55  ;HoweU*8  Stat,  §§5837,5888;  Finch  St  87a    And  in  Vermont  it  seems 

Y.  Houghton,  19  Wi&  149;  Batchelder  they  may  pay  the  debts  and  divide 

V.  Batchelder,  20  id.  45a  the  estate.    Taylor  ▼.  Phillips,  30  Vt 

^i»  They  can  seU  and  assign  their  238 ;  Babbitt  ▼.  Bowen,  83  Vt  437. 

interests  subject  to  the  claims  of  ad-  But  not  so  as  to  defraud  any  person, 

ministration.    See  Kennedy  v.  Shaw,  Hibbard  v.  Kent  15  N.  H.  51G.    But 

43  Mich.  859.    They  can  maintain  no  if  suits  to  collect  the  assets  are  nee- 

action  in  relation  to  it  unless  founded  essary  they  could  be  maintained  only 

on  actual  possession  and  against  a  by  an  administrator  or  executor, 

mere  wrong-doer.  Cullen  v.  0*Har»a,  ^  Unless  aU  interested  are  estopped 

4  liich.  182.    But  the  equitable  es-  Foote  v.  Foote,  tuprcu    See  HaU  ▼.. 

tate  remains  in  them,  and,  if  there  Wilson,  6  Wis.  438,  per  Smith,  J., 

are  no  debts,  they  may  coUect  and  486,  437 ;  Kalckhoff  v.  Zoehrlaut  40 

distribute  the  property  among  them-  id.  427.  UntU  administration  and  dis- 

selves  witliout  administration.    The  tribution,  the  next  of  kin  has  no  title 

law  (in  Michigan)  favors  such  ar-  and  no  more  right  of  possession  than 

rangements  and  it  will  be  binding  on  a  mere  stranger.    CuUen  t.  O'Harra, 

the  partiea    Needham  v.  Gillett  89  4  Mich.  182.    See,  alao^  Morton   v. 

Mich.  574 ;  Foote  v.  Foote,  61  id.  181,  Preston,  18  id.  60 ;  Gilkey  v.  Hamil- 

and  cases  cited,  p.  190.    Qoubtlees  the  ton,  22  id.  288 ;  HalloweU  v.  Cole,  25 

equitable  right  and  interest  of  the  id.  845 ;  WisweU  v.  Wiswell,  85  Minn, 

widow  and  next  of  kin,  with  posses-  87L    See  Newcomb  v.  Williams,  0 

sion,  wiU  give  a  title  that  wiU  be  Met  583,  534.    In  Illinois  it  is  held 

protected  against  those  having  no  that  a  minor  cannot  contract  debts, 

right   or   interest    and    purchasers  and  no  administration  of  his  estate  is 

from    them    have  been    protected  necessary.    But  this  is  under  a  stafr- 

against  the  naked  legal  title  of  an  ute  which  provides  for  the  deaoent 

administrator  where  no  debts  were  of  personal  property.    See  Lynch  t. 
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be  the  same  as  to  the  executor  named  in  a  will  who  failed  to 
qualify,  if  he  should  sell  property  before  letters  are  issued  to 
anybody. 

§  340.  Actions  hy  executory  etc, —  As  an  executor  or  admin- 
istrator must  inventory  the  property  of  the  deceased  which 
comes  to  his  knowledge  as  well  as  to  his  possession,  and  must 
(as  will  appear  more  fully  hereafter)"  account  in  someway 
for  the  property  in  his  inventory,  it  follows  that  he  has  the 
power,  and  it  is  his  duty  (within  the  limits  of  a  prudent  dis- 
cretion, when  not  indemnified),  to  pursue  substantially  the 
same  remedies  at  law  or  in  equity  that  the  deceased  would 
have  if  living.**  Upon  causes  of  action  which  accrued  in  the 
life-time  of  the  decedent,  he  must  sue  in  his  representative 
capacity,  and  not  as  of  his  own  right;  but  upon  causes  of 
action  which  accrue  after  the  death  of  the  decedent,  he  may 
sue  in  his  own  name,  or  in  his  representative  capacity."    In 

RotaD»89IlL  15.  It  seems,  from  Lynch  comes  to  legatee  or  distributee,  it 

▼.  Botan,  that  the  estate  of  a  minor  comes  from  the  executor  or  adminis- 

may  be  settled  in  a  court  of  equity  in  trator ;  not  from  the  testator  or  an- 

that  state.   The  general  rule  is  other-  oestor."     Ryan,  C  J,,  in  Estate  of 

wise.    A  minor  may,  in  some  cases,  Kirlcendall,  48  Wis.  179.    That  was 

contract  debts.    2  Kent's  Com.,  289,  the  estate  of  a  minor.  Pages  168, 172. 

240l    Hid  voidable  conti-acts  can  be  SeeMurphyy.Hanrahan,50Wis.485; 

avoided  only  by  himself  or  his  legal  1  Williams'  Ex'rs  (6th  Am.  ed),  650, 

representatives.    2  Kent's  Com.,  287 ;  note  d,  2 ;  Hagthorp  v.  Hook,  1  Gill 

Monaghan  v.  A  F.  Ins.  Co.,  58  Mich.  &  J.  277. 

28a    Who  is  entitled  to  distribution  ^  Post,  ch.  XVL 

of  a  minor's  estate  must  frequently  ^  See,  on  this  subject,  generally,  8 

be  judicially  determined   in   some  Williams'  Ex'rs  (6th  Am.  ed.),  pt.  6, 

court     See   Sweezey   v.   Willis,    1  bk.  1,  chs.  1  and  2.  For  causes  of  ac- 

Bradf,  Snr.  495.  The  question  of  who  tion  for  torts  which  survive,  see  R  S., 

of  contestants  are  the  heirs-at-law  of  sec.  8252,  as  amended  Laws  1885,  ch. 

a  minor  may  be  adjudicated  in  a  868  (S.   &  B.  An.  Stat,  sea  8252); 

court  of  probate.    See  Ryan  v.  An-  HoweU's  Stat,  §  7897;  Act  118,  1885; 

drews,  21  Mich.  229.    The  share  of  a  8  Howell*s  Stat,  §  7897 ;  Gen.  Stat 

minor  legatee  and  next  of  kin,  de-  1878,  Minn.,  ch.  77,  sec.  1.  A  statutory 

ceased  before  distribution,  must  be  provision  that  a  cause  of  action  shall 

assigned  to  the  administrator  of  the  survive  is  equivalent  to  saying  that 

minor's  estate.    Pease  v.  Walker,  20  the  executor  may  sue  on  it    Rogers 

Wis.  578.    The  purpose  of  adminis-  v.  Windoes,  48  Mich.  628. 

tration  is  as  well  the  proper  distribu-  ^  LAwrence  v.  Vilas,  20  Wi&  881, 

tion  of  the  residue  as  the  payment  of  885 ;  Knox  v.  Bigelow,  15  Wis.  415, 

debts.    See  1  WiUiams'  Ex'rs,  bk.  5,  421 ;  Merritt  v.  Seeman,  6  Barb.  830 ; 

ch.  1,  §  1.    The  rule  to  general  that  Laycock  v.  Oleson,  60  lU.  80l 
"  in  any  case  where  title  to  personalty 
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the  latter  case,  the  old  rule,  that  he  became  personally  liable 
for  costs,  is  changed  by  our  statutes,  unless  by  the  direction 
of  the  court  they  are  taxed  against  him.^  He  may  also  sue 
in  his  own  name  on  a  note  belonging  to  the  estate,  payable  to 
bearer." 

§  341.  Not  for  partnership  effects. —  In  one  important  par- 
ticular, however,  he  does  not  succeed  to  the  legal  and  equita- 
ble rights  and  remedies  of  the  decedent.  If  the  deceased  was 
a  member  of  a  partnership,  the  surviving  partner  has  the  en- 
tire control  of  the  partnership  effects  and  affairs,  and  the  ex- 
ecutor or  administrator  is  entitled  only  to  the  balance  due  the 
estate  upon  a  division  of  the  assets,  after  the  partnership 
debts  are  paid."  He  is  not  a  proper  party  to  an  action  in  re- 
lation to  the  partnership  affairs,  but  he  may  dispose  of  the 
interest  of  his  estate  in  the  partnership,  and  may  receive  a 
chose  in  action  in  payment,  or  make  a  specific  division  of  the 
assets  with  the  surviving  partner." 

§  342.  Against  surviving  partner. —  If  the  surviving  part- 
ner abuses  his  trust,  or  misapplies  the  assets  of  the  firm, 
the  personal  representative  of  the  deceased  may  maintain 
an  action  against  him  for  an  accounting,  and  an  injunction 
and  receiver,  even  though  the  firm  was  insolvent,  for  he 

B«R  a,  sec.  2932;  Geo.  Stat  MiniL  Miller,  89  id.  ISa  (See  note  to  Pfef- 
1878,  cli.  67,  §  12 ;  Knox  v.  Bigelow,  f er  v.  Steiner,  nfpro,  2d  ed.)  See 
gupra,  423;  Ladd  v.  Anderson,  58  Roberts  v.  Kelsey,  88  id.  602;  Ghit- 
Wi&  591.  Otherwise  in  Michigan,  tenden  v.  Witbeck,  50  id.  401.  When 
but  they  are  allowed  in  his  account  both  partners  are  dead,  the  adminis- 
HowelPs  Stat,  §  596L  See  Hill  v.  trator  of  one  can  maintain  no  action 
Mitchell,  40  Mich.  889 ;  Showers*  £s-  or  proceeding  against  the  adminis- 
tate  V.  Morrill,  41  id.  700;  Tracy  v.  trator  of  the  other  in  relation  to  part- 
Murray,  44  id.  109.  nership   property,  except   to   settle 

*'  Sandf ord  v.  McCreedy,  28  Wis.  partnership  affairs.    Howard  v.  Pat- 

103.    And  he  may  join,  in  his  rep-  rick,  38  id.  795,  806.    When  a  will 

resentative  capacity,   causes  of  ao-  authorizes  continuance  of  business  — 

tion,  whenever  the  money  recovered  liabilities   of  executor   of  deceased 

would  be  assets,  though  one  accrued  partner — see  Mattison  ¥•  Famham, 

before  and  another  after  the  death  44  Minn.  95. 

of  the  decedent    Bobbins  ▼.  Gillett       ^  Hoys  v.  Vilas,  18  WI&  16a    If  he 

2  Pinney,  439.  gets  possession  of  the  partnership  as- 

M  Shields  v.  Fuller,  4  Wi&  102 ;  sets,  the  survivor  may  maintain  an 

Pf efter  v.  Steiner,  27  Mich.  537 ;  Mer-  action  at  law  against  him*    Shields 

ritt  V.  Dickey,.  38  id.  41 ;  Baasett  v.  y.  Fuller,  mij^rcu 
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has  an  interest  in  reducing  the  liabilities.^  And  so^  also,  may 
his  assignee  of  the  deceased  partner's  interest." 

§343.  Loss  of  firm  assets. —  It  seems  the  executor  or  ad- 
ministrator is  not  responsible  for  loss  arising  from  a  contin- 
uance of  trade  with  the  assets  of  the  partnership  by  the  sur- 
vivor, but  may  be  for  loss  of  assets  put  into  the  business  by 
him« 

§  344.  Joint  contrncts. —  The  rule  of  survivorship  as  to  the 
remedy  is  the  same  in  case  of  joint  obligees  or  covenantees 
in  anv  contract.** 

§  345.  Fraudulent  disposition  of  assets. —  There  is  another 
important  exception  to  the  power  of  absolute  disposal  If 
he  disposes  of  property  of  the  estate  in  payment  of  his  own 
debts,  or  fraudulently,  the  purchaser,  with  knowledge  of  the 
fraud,  acquires  no  title  as  against  legatees  and  next  of  kin." 
He  cannot  avoid  his  own  sale,  however,  nor  can  a  subsequent 
administrator  de  bonis  nan,  unless  expressly  authorized  by 
statute;"  for  a  devastavit  is  an  administration,  though  a 
wrongful  one."* 

§  346.  Administrator  de  lonis  non  may  sue. —  But  the  ad- 
ministrator de  bonis  non  may  maintain  a  suit  on  the  bond  of 
the  former  administrator  or  executor  in  the  name  of  the  judge 
for  the  benefit  of  the  estate,^'  and  actions  to  coUect  unadminis- 
tered  assets.** 

CO  JenniDgB  v.  Chandler,  10  Wia  21,  c^  Young  v.  Kimball,  8  Blackford, 

25,  26.  167.    The  remedy  is  against  him  and 

ciSee  Driggs  v.  Morley,  2  Pin.  403,  his  suretie& 

404  «7  Golder  v.  Littlejohn,  23  Wis.  251 ; 

«  Thompson  v.  Brown,  4  John.  Ch.  S.  C,  80  id.  844 ;  Fay  v.  Muzzey,  13 

619 ;  Ely  v.  Horine,  5  Dana,  30a  See  Gray,  58 ;  Wiggin  v.  Swett,  6  Met 

Mattison  ▼.  Famham,  44  Mina  95.  197 ;   Cranson  v.  Wilsey,  71  Mich. 

c  See  Anderson  v.  Martindale,  1  856 ;  O'Grorman  y.  Lindeke,  26  Minn. 

East,  497 ;    Burford   v.    Stuckey,  2  98.    And  may  be  filed  by  him  as  a 

Brod    &   Bing.    883;    Sherman    v.  claim  against  the  estate  of   a  de- 

Kreul,  42  Wia  38^  39;  Cote  v.  Du-  ceased   surety.    Palmer  v.   Pollock, 

quindre.  Walker's  Ch.  64;  TeUer  v.  id.  433;  Balch  v.  Hooper,  32  id.  15a 

Wetherell,  9  Mich.  464.  <»Beall  v.  New  Mexico,   16  Wall. 

« WUliams  v.  Ely,  supra;  Weur  v.  535 ;  Sheets   v.  Pabody,    6   Blackf. 

Mosher,  19  Wis.  811,  816,  817 ;  Stro-  120 ;  Elliott  v.  Kemp,  7  M.  &  W.  306 ; 

nach  V.  Stronach,  20  id.  129.  Bain  v.  Pine,  1  Hill,  615.    He  suc- 

*^  Stronach  t.  Stronach,  supra,  133,  ceeds  to  all  the  rights  and  duties  of 

184  the  former  administrator  as  to  un- 
12 
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§  347.  Cannot  deal  with  estate  for  his  own  hene/it —  Nor  can 
he  purchase  the  obligations  of  the  estate  at  a  discount  for  his 
own  benefit.  The  presumption  is  that  the  purchase  is  a  pay- 
ment, and  he  can  only  charge  the  amount  paid  in  his  ac- 
count.*^ The  principle  is  that  he  is  a  trustee  and  cannot  deal 
with  the  estate  for  his  own  benefit.^ 

§  348.  Joint  executors  and  administrators. — Joint  executors 
and  administrators  are  possessed  of  the  estate  each  as  of  the 
entirety  J®  and  therefore  one  may  dispose  of  the  personal  es- 
tate.'* By  a  transfer  from  one  to  the  other  nothing  passes; 
but  one  who  is  also  residuary  legatee  may,  with  the  consent 
of  his  co-executor,  take  title  in  his  own  right  as  legatee  before 
the  estate  is  settled,**  and  it  seems  if  only  legatee  for  life  of 
chattels  to  be  used  and  enjoyed  in  specie^  the  possession  of  the 
co-executor  is  the  possession  of  said  joint  executor,  legatee, 
and  by  operation  of  law  it  vests  immediately  in  him  as  legatee, 
and  a  subsequent  sale  by  the  co-executor,  by  request  or  con- 
sent of  the  legatee,  will  be  as  agent  for  such  legatee  and  not 
as  executor.'* 

§  S4:Sa.  Power  of  administrator  with  the  tvill  annexed  a^  to 
special  trusts. —  The  ordinary  powers  and  duties  of  executors 

administered  assets,  judgments  and  fer  the  legal  title.  Smith  v.  Whiting, 

pending  suits.    R  S.,  sec.  8814 ;  Pro-  9  Mass.  384 ;    HerteU  v.    Bogert^  9 

bate  Code,  sec.  298;  HoweU's  Stat,  Paige,  52,  68,  69.    See  in  this  case 

§  6861.  comments  on  Sutherland  v.  Brush,  7 

^  Gillett  V.  Gillett,  9  Wis.  194, 197,  John.  Ch.  17.    And  a  power  in  trust 

198.  (as  to  seU  real  estate)  must  be  exe- 

®See  Roller  v.  Spilmore,  18  Wis.  cuted  by  all    Crowley  v.  Hicks,  72 

26 ;  Leonard  v.  Bamum,  84  id.  105 ;  Wis.  589 ;  R  S.,  sec.  2187 ;  Gea  Stat 

In  re  Taylor  Orph.  As.,  86  id.  584;  Minn.,  ch.  44,  sec  89.    But  if  a  trust 

Borst  V.  Bovee,  6  Hill,  219 ;  Evertson  is  conferred  upon  an  executor  named 

V.  Tappen,  5  John.  Ch.  497 ;  Hawley  in  a  will,  a  co-executor  appointed  by 

V.  Mancius,  7  id.  174*;  Sweet  t.  Ja-  a  codicil  does  not  become  a  co-trustee 

cocks,  6  Paige,  864 ;  Sheldon  v.  Hice,  of   the  special  trust      Simpson   ▼. 

80  Mich.  296.  Cook,  24  Minn.  180 ;  HoweU's  Stat, 

70  See  2  Redf.  Wills,  ch.  8,  §  81.  §  562a    But  if  one  of  two  executors 

"^  Weir  V.  Mosher,  19   Wi&  811 ;  fails  to  qualify,  the  one  who  qualifies 

Hitchcock  V.  Merrick,   15  id.    522;  may  act    Vemor  v.  Coville,  supra; 

Vemor  v.  CoviUe,  54  Mich.  281,  290,  Howell's  Stat,§  5844 ;  R  a,  sec.  8799 ; 

and  cases  therein  cited.    But  if  joint  Probate  Code,  sec.  57. 
executore  take  a  security  running  to       ^  Hitchcock  v.  Merrick,  wpra. 
them  jointly,  they  hold  as  trustees       *"  Golder  y.  littlejohn,  80  Wi&  84^ 

under  an  ordinary  trust,  and  the  con-  852^ 
currence  of  all  is  necessary  to  trans- 
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are  the  same  as  those  of  administrators.  But  it  frequently 
occurs  that  executors  are  clothed  by  the  will  with  special 
powers,  and  charged  with  special  trusts  in  relation  to  the  es* 
tate.  In  Minnesota  an  administrator  with  the  will  annexed 
is  authorized  by  statute  to  execute  a  power  of  sale  conferred 
upon  the  executor.^    The  general  rule  is  otherwise.''^ 

§  349.  Debtor  appointed  executor. —  The  rule  at  law  was  for- 
merly that  if  one  appointed  his  debtor  as  executor,  the  debt  was 
extinguished,  because  the  executor  could  not  proceed  against 
himself  to  collect  it.'*  But  in  equity  he  was  held  to  have  paid 
to  himself  as  executor,  and  thereby  it  became  assets  in  his 
hands.''  The  rule  as  thus  held  in  equity  seems  to  be  the  rule 
in  the  probate  courts  in  this  country  as  to  both  executors  and 
administrators.  It  is  said  that  '^  whenever  from  the  whole 
will  it  appears  it  was  not  the  intention  of  the  testator,  the  ap- 
pointment will  not  discharge  the  debt."  "^  But  this  is  gener- 
ally considered  as  appearing  from  the  whole  will,  unless  some- 
where in  it  such  an  intention  is  expressed." 

§  350.  Proceeding  for  discovery. —  Among  the  equitable 
remedies  in  behalf  of  executors  and  administrators  was  a  bill 
for  the  discovery  of  assets  embezzled  or  concealed.''     Our 

71*  Probate  Code,  sec  57.    The  Ian-  Conant  (Mich.,  Feb.  5. 1802X  51  N.  W. 

.guage  seems  to  be  intended  to  confer  Bep.  450.    But  security  for  the  debt 

-dtt  powers  of  the  executor  under  the  is  not  thereby  discharged    Id. 

will  '«  Finch  v.  Houghton,  19  Wis.  149, 

7>i>See  ante,  §  250,  and  note  100.  157. 

See  Vemor  ▼.  Coville,  64  Mich.  281,  ^  See  Ipswich  Manufg  Ca  v.  Story, 

PPL  298,    294,  where    Cooley,  Q  J.,  5  Met  810;  Stevens  v.  Gay  lord,  11 

seems  to  doubt  whether  a  power  con-  Mass.  256 ;  Chapin  v.  Waters,  110  id. 

ferred  upon  joint  executors  can  be  195 ;  Farya  v.  Farys,  1  Harper  (S.  C.) 

executed  by  one  who  qualifies  alone.  Ch.  261 ;  Duffeo  v.  Buchanan,  8  Ala. 

unless  it  is  a  necessary  step  in  the  ad-  27 ;  Leland  y.^  Felton,  1  Allen,  531 ; 

ministration  under  the  will    A  dis-  Potter  v.  Titcomb,  7  Ma  302 ;  Piper's 

•cretionary  power  could  be  exercised  Estate,  15  Pa.  St  583 ;  Williams  ▼. 

probably  only  by  some   person  in  Morehouse,  9  Ck)nn.  470 ;  Soverhill  t. 

whom  the  discretion  is  vested  by  the  Suydam,  59  N.  Y.  140 ;  Griffith  v. 

testator.    The  language  of  the  stat-  Chew,  8  a  &  R  17,  82.    Nor  wiU  a 

Qte  is  broad  enough  apparently  to  legacy  to  a  debtor  extinguish  the  debt 

•cover  an  imperative  power  of  sale  pro  tanto,  unless  the  terms  of  the  be- 

which  is  necessary  to  the  administra-  quest  show  such  intention.  Harring- 

tion  under  the  will  ton  v.  Brittan,  28  Wi&  541. 

74  2  Williams'  £x*r8  (6th  Am.  edX  7dCk)ni.  Dig.,  ch.  2,  b.  1;  Wright 

1810,  and  notes.  y.  Black,  1  Vernon,  106;   Thorn  v. 

i>Id^  1815»  and  notes;   Grow  y.  I^ler,  8  Blackt  601 
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statutes  provide  a  more  summary  process  in  the  probate  court 
to  accomplish  the  same  purpose.  On  complaint  on  oath  of  an 
executor,  administrator  or  of  any  person  in  fact  interested  in 
the  estate,  that  any  person  '^  is  suspected  of  having  concealed, 
embezzled,  conveyed  away  or  disposed  of  "  any  of  the  assets, 
or  that  he  has'  any  deeds,  conveyances,  bonds,  contracts  or 
other  writings  which  contain  evidence  of  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  the  deceased  to  any  real 
or  personal  estate,  or  any  claim  or  demand,  or  any  last  will 
and  testament  of  the  deceased,  the  suspected  person  may  be 
cited  to  appear  and  be  examined  under  oath,  and  may  be  com- 
mitted to  jail  upon  warrant  issued  for  the  purpose  for  refusal 
to  appear  or  to  ansvver.^ 

§  351.  Nature  and  purpose  of  it — The  purpose  of  such  ex- 
amination is  the  disclosure  of  facts  as  the  basis  of  other  pro- 
ceedings. No  relief  can  be  directly  granted  upon  it  by  any 
decree  of  the  probate  court.*^  The  proceeding  might  be  in- 
stituted before  administration  by  any  party  interested,  as  the 
determination  of  the  question  whether  there  is  any  estate  to 
be  administered,  or  a  will  in  existence,  might  be  the  sole  pur- 
pose of  it.  The  complaint  should  show  accurately  the  inter- 
est upon  which  the  party  moves,*  and  state  the  facts  fully 
and  particularly  as  they  are  known  or  believed  to  exist.  On 
the  return  of  the  citation  the  examination  proceeds  upon  in- 
terrogatories and  answers  in  writing,  which  are  to  be  signed 
by  the  person  examined  and  filed.**  The  party  cited  may  be 
assisted  by  counsel  in  making  his  answers."  It  seems  the 
lapse  of  thirty  years  since  the  transactions  inquired  into  is  no 
bar  to  such  examination.^ 

79  R  a,  sees.  8825,  8826;  Probate  But  see  Revised  StatuteSi  sec.  40961 

Code^  sees.  91,  92 ;    Ho  weU's  Stat,  Under  this  statute  the  exajnination 

§§  5876,  5877  (Forms  78  to  82).  might  be  by  question  and  answer 

^  Boston  V.  BoylstoD,  4  Mass.  822 ;  reduced  to  writing  at  the  time  by  the 

Saddington*s  Estate  v.  Hewitt^  70  Wis.  judge. 

240,  247-a  83  Martin  v.  Gapp,  99  Mass.  47a 

81  See  Arnold  v.  Sabin,  4  Cush.  46;  MQ'Dee  v.  McCrate,  supra.    Bee, 

Wilson   V.  Leishman,  12  Met  820;  ako,  Higbee  v.  Bacon,  7  Pick.  14; 

O'Dee  V.  McCrate,  7  Ma  467.    What  Case's  Appeal,  85  Conn.  115 ;  Kimball 

complaint   sufficient     Saddington*s  v.  Kimball,  19  V t  579.    No  other  evi- 

Estate  y.  Hewitt  suprcu  dence  can  be  taken,  the  sole  purpose 

83  Statutes,   note    79,   suprcu    See  being  a  discovery.    See   Boston  v. 

Blossom  V.  Ludington,  82  Wis.  212l  Boylston,  suprcu    Those  statutes  af- 
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§  352.  Recovery  for  embezzlement — If  any  person  embez- 
zle or  convert  to  his  own  use  any  of  the  assets  before  letters 
testamentary  or  of  administration  are  granted,  he  becomes 
liable  to  an  action  by  the  executor  or  administrator  for  double 
the  amount,  for  the  benefit  of  the  estate.* 

§  353.  Accounting  hy  agent  or  iailee  of  administrator, — Any 
person  who  has  been  intrusted  by  an  executor  or  adminis- 
trator with  any  of  the  assets  of  the  estate  in  Wisconsin  or 
Michigan  may,  upon  his  complaint  on  oath,  be  cited  to  render 
a  full  account,  on  oath,  of  such  assets,  and  if  the  person  so 
cited  refuses  to  appear  and  account,  be  may  be  committed  to 
jail  until  he  submits,  upon  a  warrant  issued  for  the  purpose.* 

§  354  Compounding  with  debtors. —  If  any  debtor  of  the 
deceased  is  unable  to  pay  all  his  debts  the  executor  or  admin- 
istrator may  compound  with  him  (with  the  approval  of  the 
court  in  Wisconsin ;  consent  of  the  probate  court  in  Minne- 
sota; approbation  of  the  judge  of  probate  in  Michigan)  on 
receiving  a  fair  and  just  dividend  of  his  effects." 

ford  a  ffk\[  and  adequate  remedy  for  §  5878.  As,  under  this  statate,  the 
discovery.  Wales  v.  Newbould,  9  person  cited  is  to  render  an  account  on 
Mich.  45,  87.  Under  them  an  ad-  oath,  the  purpose  would  seem  to  be 
ministrator  de  bonis  non  may  com-  more  than  merely  an  ancillary  ona 
pel  the  executor  of  his  predecessor  in  Probably  the  intention  is  that  the  ac- 
the  administration  to  produce  the  count  shall  be  adjusted  and  settled  so 
books  of  a  partnership  between  the  as  to  bind  him  unless  appealed  from, 
decedent  and  former  administrator.  At  least  there  would  seem  to  be  a  pro- 
The  pendency  of  a  suit  in  equity  for  priety  in  requiring  one  who  received 
final  relief  is  no  bar  to  this  proceed-  assets  as  agent  or  attorney  for  an  ad- 
ing.  Perriu  v.  Calhoun  Cir.  Judge,  ministrator  or  executor,  to  be  used, 
49  id.  842.  Nor  do  such  proceedings  perhaps,  in  the  business  of  the  es- 
fcar  otherwise  proper  proceedings  in  tate,  to  settle  his  account  in  the  pro- 
equity.  Delays  caused  by  them  can  bate  court  (Forms  79  to  82)l 
be  allowed  for  in  the  progress  of  the  S7  p.  s.,  sea  8828 ;  Probate  Ck>de, 
chancery  suit  Perrin  v.  Lepper,  49  sea  94 ;  Howell's  Stat,  §  5879.  For 
id.  847.  It  is  evident  that  this  pro-  liis  protection  this  approval,  consent 
ceeding  .may  be  resorted  to  for  dis-  or  approbation  should  be  by  a  formal 
oovery  whenever  it  is  necessary  to  order  on  the  records  of  the  court  If 
the  proper  settlement  of  an  estate  no  notice  of  the  proceeding  is  given, 
either  in  aid  of  proceedings  in  the  it  would  seem  that  the  approval  or 
probate  court  or  of  actions  by  exec-  consent  could  be  at  most  no  more 
tttors  and  administrators.  than  prima  facie  against  the  distrib- 

s^  R  S.,  sea  8824 ;  Probate  Code,  sea  utees  on  the  final  accounting.    If  the 

98 ;  HowelFs  Stat,  §  5856.  amount  discounted  is  large,  a  formal 

KR  Sw,  sea  8827;  Howell's  Stat,  application  and  notice  to  them  of  the 
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§355.  Effect  of  inventory. —  The  rule  seems  to  bo  that  an 
inventory  cannot  be  impeached  in  any  direct  proceeding  ia 
relation  to  the  inventory  itself ;  but  it  is  only  prima  facte  evi- 
dence of  the  amount  of  assets,  and  may  be  rebutted  on  an  ao* 
counting  by  the  executor  or  administrator,  and  he  may  be 
charged  with  other  assets  upon  proof  that  he  has,  or  ought  to 
have,  collected  them.  The  inventory  is  but  his  own  sworn 
statement  of  the  assets,  and  he  cannot  relieve  himself  from 
liabihty  to  account  for  assets  by  omitting  them  from  the  in- 
ventory.* 

hearing  upon  it  would  be  prudent  ministrator  to  bring  suit  against  him. 
This  might  prove  to  be  one  of  the  Lynch  ▼.  Divan,  supra,  p^  493.  But 
cases  in  which  it  is  not  quite  safe  to  he  is  not  bound  to  attempt  the  col- 
rely  upon  **  a  talk  with  the  judge."  lection  of  bad  debts.  Griswold  v. 
See  ante,  %  60,  note  8  (Form  88).  Chandler,  5  N.  H.  492;  Sanborn  ▼. 
^  See  Montgomery  v.  Dunning,  2  €K)odhue,  28  id.  48 ;  Hepburn  v.  Hep- 
Bradf.  Sur.  220.  Nor  is  he  bound  by  bum,  2  Bradf.  Sur.  74.  Nor  is  he 
his  inventory;  it  is  only  prima  fade  bound  to  sue  for  doubtful  or  prob- 
against  him.  B.  S.,  sec.  8260.  His  ably  worthless  claims  unless  the  dia- 
liability  is  tested  by  equitable  rules,  tributees  indemnify  him  against 
Brown  v.  Forsche,  48  Mich.  492.  He  costs.  Id.  There  seems  to  Ma  prev- 
may  explain  and  correct  the  inven-  alent  idea  that  executors  and  admin- 
tory  in  a  suit  on  his  bond.  Hilton  v.  istrators  can  shift  their  responsibili- 
Briggs,  54  id.  266 ;  Lynch  v.  Divan,  ties  on  to  the  judge  of  the  probate 
66  Wis.  490.  In  Vermont,  under  a  courts  by  stating  any  doubtful  matter 
statute  like  ours  as  to  inventories,  an  and  taking  his  advice  and  direction 
executor  was  cited  on  petition  of  the  upon  ex  parte  statements.  It  might 
widow,  and  it  was  decreed  by  the  be  proper  enough  for  a  judge  of  pro- 
probate  court  that  certain  choses  in  bate  to  inform  an  administrator  that 
action  claimed  by  him  in  his  own  he  need  not  spend  time  or  money  in 
right  should  be  added  to  his  inven-  prosecuting  worthless  claims,  when 
tory.  On  appeal  it  was  held  that  the  it  would  not  be  proper  to  advise  that 
widow,  though  interested  in,  did  not  a  particular  claim  was  worthless  or 
represent  the  estate,  and  the  decree  otherwise,  or  direct  him  to  sue  or  not 
was  not  a  final  adjudication  as  to  to  sue  upon  a  particular  claim.  He 
the  title  between  the  executor  and  has  a  right  to  get  counsel  from  those 
the  estate ;  that  the  decree  was  whose  business  it  is  to  give  it,  and 
merely  interlocutory,  leaving  the  who  would  have  both  opportunity 
right  to  be  settled  on  the  final  ao-  and  motive  for  investigation  of  the 
counting,  and  therefore  not  appeal-  matter.  And  the  advice  of  the 
able,  and  the  appeal  was  dismissed  judge,  if  erroneous,  is  no  protection 
for  that  reason.  Leach  v.  Leach,  50  to  the  executor  or  administrator. 
Vt  618.  If  the  title  to  the  property  Bowen  v.  Burnett,  1  Pinney,  658. 
is  claimed  by  him,  the  proper  coiurse  See  Hughes  v.  Pealer,  80  Mich.  640l 
i§  to  remove  him  and  appoint  an  ad- 
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§  356.  Allowances  for  support  of  widow  and  children. — Be- 
fore the  property  of  the  deceased  is  applied  to  the  payment 
of  debts  certain  allowances  are  authorized  for  the  family  of 
the  deceased.  The  policy  of  the  law  is  that  widows  and  in- 
fants shall  not  be  left  without  support  during  the  settlement 
of  estates,  and  that  the  claims  of  creditors,  next  of  kin,  lega- 
tees, and,  to  some  extent,  of  heirs  and  devisees,  shall  be  sub- 
ordinated to  their  immediate  necessities. 

§  357.  In  Wisconsin. —  Therefore,  in  Wisconsin,  the  widow 
and  minor  children,  or  either,  constituting  the  family  of  the 
deceased  testator  or  intestate,  are  entitled  to  a  reasonable  al- 
lowance out  of  the  personal  estate,  or  income  of  the  real 
estate,  such  as  the  court  shall  judge  necessary  for  their  main- 
tenance during  the  settlement  of  the  estate.  This  can  extend 
only  to  the  time  of  the  assignment  of  their  shares  of  the  es- 
tate to  them,  and  not  longer  than  one  year  if  the  estate  is 
insolvent.* 

§  358.  For  children  under  seven  years  old. —  But  if  there  are 
children  under  seven  years  of  age  whose  mother  is  dead,  or 
dies  before  the  estate  is  settled,  an  allowance  is  to  be  made  for 
their  maintenance  until  they  attain  the'  age  of  seven  years, 
from  the  personal  estate,  if  sufficient ;  otherwise  from  the  in- 
come of  the  real  estate  before  final  distribution.^ 

<*  R  Sw,  Bee.  8985,  subdL  2.  This  al-  be  made  though  the  wiU  diBpoeee  of 
lowance  does  not  impair  her  right  the  whole  estata  Baker  v.  Baker, 
to  dower  and  dower  profits.  Fams-  57  Wis.  882.  Order  for  allowance 
worth  ▼.  Ck>le,  42  Wi&  40a  The  ad-  may  be  modified  for  the  future  but 
ministrator  has  no  right  to  expend  cannot  be  revoked  and  another  made 
money  for  support  and  education  of  retroactive  in  effect  without  any 
children  without  an  allowance  there-  showing  of  fraud  or  irregularity  or 
for  by  the  court  Estate  of  Fite-  change  in  the  condition  of  the  estate. 
gerald,  57  id.  60a  Whether  the  court  a  Q,  51  id.  538 ;  57  id.  882 ;  Ford  v. 
may  allow  him  to  reimburse  himself  Ford,  80  id.  565.  The  allowance  may 
before  distribution  not  decided.  Id.  be  made  for  a  widow,  who,  as  legatee 
Reasonable  advances  to  the  widow  for  life,  took  possession  of  the  whole 
may  be  allowed  in  his  final  account  estate  but  afterwards  relinquished 
without  previous  order.  King  v.  the  whole,  including  her  statutory 
Whiton,  15  Wis.  684  Though  made  allowance,  for  the  benefit  of  credit- 
before  probate  of  the  wilL  Golder  ors.  Estate  of  Henry,  85  Wia  551 
V.  Littlejohn,  80  id.  844.  Not  after  (Forms  84,  85). 
she  has  taken  possession  of  what  ^Sec.  8985,8ubd.8L 
the  will  gives  her.    Id.  854.    It  may 
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§  359.  Residue  not  exceeding  $150. —  And  if  it  shall  appear 
on  the  return  of  the  inventory  that  the  value  of  the  whole  re- 
maining estate,  after  deducting  the  widow's  separate  inventory 
and  the  reasonable  allowances  above  mentioned,  does  not  ex- 
ceed $150,  the  whole  may  be  assigned  for  the  use  and  support 
of  the  widow  and  minor  children,  and  for  the  support  of  such 
motherless  infants  under  seven  years  of  age,  after  the  payment 
of  funeral  charges  and  expenses  of  administration.*^ 

§  360.  TTAen  it  exceeds  $160. —  If  the  estate  shall  amount  to 
more  than  $150  in  addition  to  such  allowances,  the  excess  is 
to  be  applied  to  the  payment  of  debts,  after  payment  of  funeral 
expenses  and  expenses  of  administration.^ 

§  361.  Allowances  for  support  in  Minnesota, —  These  allow- 
ances in  Minnesota  are  made  out  of  the  personal  estate  not 
lawfully  disposed  of  by  will  only,  and  apply  to  a  surviving 
husband  as  well  as  to  a  widow,  or  to  the  children  constituting 
the  family  of  the  deceased.  If,  on  the  return  of  the  inventory, 
the  whole  estate  does  not  exceed  $150  in  addition  to  the  allow- 
ance made  for  the  widow  and  children,  it  is  assigned  for  the 
support  of  the  family  after  the  payment  of  the  funeral  ex- 
penses and  expenses  of  administration.  If  the  personal  estate 
amounts  to  more  than  the  allowances  and  funeral  charges  and 
expenses  of  administration  it  is  to  be  applied  to  the  payment 
of  debts.** 

§  362.  Allowances  for  support  in  Michigan. — The  provision 
for  allowances  for  support  are  substantially  the  same  in  Mich- 
igan as  in  Minnesota.  It  is  limited  to  personal  estate  not  law- 
fully disposed  of  by  will,  and  does  not  in  terms  limit  the  al- 
lowance for  maintenance  of  the  family  to  minor  children. 
But  it  contains  a  provision  (omitted  from  the  probate  code 
though  in  the  former  statute  of  Minnesota)  reserving  upon 
distribution  of  the  estate  an  allowance  for  the  maintenance 

81  Id.,  subd.  4    There  is  not  usually  as  well  as  to  a  surviving  wifa    An 

much  left  to  assign.    This  amount  allowance  for  support  paid   to  the 

was   limited   before   funerals  were  widow  during  the    administratiOD, 

classed   among   eacpensive   luxuries  under  an  order  not  appealed  from, 

(Form  86)l  cannot  afterward  (whether  properly 

^  Id.,  subd.  6.  made  or  not)  be  deducted  from  the 

Bs  Probate  Code,  sec.  70,  subds.  8, 4, 5,  amount   due  her  upon  an  annoi^ 

7.    All  the  provisions  of  this  act  are  under  an  ante-nuptial  contract  Des- 

made  to  apply  to  a  surviving  husband  noyer  v.  Jordan,  30  Minn.  80. 
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of  motherless  children  under  ten  years  of  age.  If  the  whole 
estate  abo^  the  allowances  does  not  exceed  $150,  it  is  to 
be  assigned  after  payment  of  funeral  charges  and  expenses  of « 
administration  for  the  use  and  support  of  the  widow  and  chil- 
dren, or  of  the  children  under  ten  years  of  age  if  there  is  no 
widow. ••*  The  statute  of  wills  in  Michigan  also  retains  the 
provision  (formerly  in  those  of  Wisconsin  and  Minnesota), 
that  the  probate  court  may  make  such  reasonable  allowance 
as  may  be  judged  necessary  for  the  maintenance  of  the  widow 
and  minor  children,  or  either,  constituting  the  family  of  the 
testator,  out  of  his  personal  estate  or  the  income  of  his  real 
estate  during  the  progress  of  the  settlement  of  the  estate,  but 
never  for  a  longer  period  than  until  their  shares  shall  be  as- 
signed to  them.*^^ 

§  363.  Distinction  heiween  testate  and  intestate  estates. — 
Under  the  statute  of  Wisconsin  cited  the  allowances  for  sup- 
port of  the  family  are  the  same,  whether  the  decedent  died 
testate  or  intestate,  and  may  be  made  out  of  the  income  of 
real  estate  if  the  personal  estate  is  insufficient,  in  both,  thus 
abolishing  a  distinction  which  does  not  seem  to  bo  founded  in 
any  good  reason,  which  is  retained  in  the  statute  of  Michigan. 
In  Minnesota  no  allowances  are  now  provided  for  except  from 
personal  estate  not  disposed  of  by  will. 

§  364.  Reasonable  allowance. — What  is  a  reasonable  allow- 
ance in  any  case  seems  to  be  left  very  much  to  the  discretion 
of  the  court.  It  is  not  a  substitute  for  the  dower  profits  to 
which  a  widow  is  entitled  **  out  of  the  real  estate ;  and  the 
continuation  and  re-enactment  of  the  statutes  in  terms  of 
constantly  increasing  liberality  indicate  that  the  intention  in 
these  statutes  is  that,  pending  the  administration,  and  before 
the  assignment  of  the  estate,  the  widow  and  minor  children 
of  the  family  shall  ordinarily  have  their  necessities  provided 
for  from  the  common  fund  of  the  estate.**' 

*!•  Howell's  Stat,  §  5847,  subds.  2»  taining  to   administratioii.    Pulling 

8»  4  V.  Durfee,  85  Mich.  84    After  one 

Mi>Id,  §  5818.    It  may  be  made  to  year  further  allowance  is  in  the  dis- 

a  widow  though  there  are  no  chil-  cretion  of  the  court    Id. ;  S.  C,  88 

dren  and  she  has  a  legacy  under  the  id.  387. 

wilL   Moore  v.  Moore,  48  Mich.  271.  w  Famsworth  v.  Cole,  42  Wis.  403. 

An  ante-nuptial  settlement  cannot  be  ^^  Moore  v.  Moore,  auprcu    In  this 

extended  to  include  allowances  per-  case  a  doubt  is  expressed  whether 
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§  365.  Eule  as  to  discretion  in  Massachusetts. —  The  stat- 
ute of  Massachusetts  is  less  liberal  in  its  terms  than  ours,  but 
authorizes  the  probate  court  to  allow  as  necessaries  to  the 
widow  for  herself  and  her  family  under  her  care  a  portion  of 
the  personal  estate,  or  to  the  minor  children  not  exceeding 
$50  to  each,  if  there  is  no  widow ;  and  also  provisions  and 
other  articles  necessary  for  the  reasonable  sustenance  of  the 
family  for  forty  days,  with  the  use  of  the  house  and  furniture 
for  that  time.  These  allowances  are  to  be  made  ^^  having  re- 
gard to  all  the  circumstances  of  the  case."  Under  this  stat- 
ute (and  doubtless  the  same  principles  would  apply  under  ours), 
in  making  an  allowance  to  a  widow,  it  is  not  intended  to  fur- 
nish her  with  a  capital  for  business,  or  to  establish  a  fund 
from  which  a  permanent  income  may  be  derived.  Any  and 
all  facts  bearing  upon  the  question  of  her  necessities  are  to  be 
considered,  such  as  the  amount  of  her  separate  property.''  But 
an  allowance  may  be  made  to  the  widow,  though  provision 
is  made  for  her  by  will  and  accepted,  although  the  executor, 
being  residuary  legatee,  has  given  bond  to  pay  debts  and  leg- 
acies.^ A  second  allowance  may  be  made  at  any  time  before 
the  estate  from  which  it  can  be  made  is  exhausted.*^  The  age, 
state  of  health,  number  and  tender  age  of  the  children ;  whether 
she  has  been  accustomed  to  earn  her  own  support;  the  value 
of  the  whole  estate ;  the  fact  that  the  estate  has  been  largely 
diminished  by  gifts  to  the  heirs  before  the  decedent's  death ; 
facts  which  tend  to  show  the  actual  condition  of  the  estate 
and  family,  may  be  considered,  but  not  sach  facts  as  the  sum 
contributed  by  the  widow  on  her  marriage  or  the  value  of  her 
services  rendered  to  the  deceased  and  his  family.  The  allow- 
ance is  to  provide  for  her  necessities,  not  to  correct  any  injus- 
tice.^ She  is  entitled  to  a  reasonable  allowance,  although  the 
estate  is  insolvent,  and  in  priority  to  all  debts  and  expenses."^ 

§  366.  Practice. — In  Massachusetts  the  practice,  if  any  of 
the  next  of  kin  are  others  than  minor  children,  is  to  give  no- 
tice of  the  application  and  hearing  to  the  persons  interested,^"^ 

such  an  order  is  appealable  in  Michi-  *7Hale  y.  Hale,  1  Gray,  518L 

gan.    But  see  infra,  §  867,  note  104  M  Adams  v.  Adams,  10  Met  170; 

Doubtless  somo  remedy  exists  for  an  Hollenbeck  ▼.  Pixley,  supra, 

abuse  of  the  discretion.  M  Kingsbury  v.  Wilmartb,  2  AUen, 

»  HoUenbeck  v.  Pixley,  8  Gray,  521.  8ia 

«6  Williams  v.  WUliams,  5  Gray,  24  iw  Smith's  Probate  Law,  137. 
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and  if  the  allowance  is  made  without  notice,  an  appeal  will  be 
allowed  after  the  time  for  appeal  has  expired,  in  the  discretion 
of  the  appellate  court,  under  the  statute.^^^  If  the  widow  dies 
pending  the  appeal,  the  decree  of  allowance  suspended  by  the 
appeal  cannot  be  revived.  The  allowance  is  not  to  be  con- 
founded with  her  distributive  share  of  the  estate,  which  is  a 
vested  right  of  property  and  goes  to  her  personal  representa- 
tive.^® The  allowance,  after  demand  and  refusal,  may  be  en- 
forced by  action  against  the  executor.'® 

§  867.  Character  of  discretion. —  The  discretion  in  relation 
to  the  allowance  is  a  legal  discretion  to  be  judiciously  exer- 
cised, subject  to  appeal,  and  the  allowance  may  be  refused 
altogether.^® 

»i  Wright  ▼.  Wrights  18  Allen,  207.  Piper,  84  K.  H.  668;  Washburn  v. 

in  Foster  ▼.  Fmeld,  ^  Pick.  67 ;  Washburn,  10  Pick.  874 ;  Kersey  y. 

Adams  v.  Adams,  tupra;  Drew  y.  Bailey,  52  Ma  1$>8.    But  see  Sawyer 

Gordon,  18  Allen,  12a  ▼.  Sawyer,  28  Yt  246,  wherein  it  is 

in  Id.  held  the  discretion  is  only  as  to  the 

>M  Wright  v.  Wright,  18  Allen,  207 ;  amount  of  the  provision.  Richard- 
Drew  v.  Gordon,  id.  120;  Piper  v.  son  ▼•  Merrill,  82  Yt  27. 
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§  368.  Executors^  and  administrators^  responsibilities  dimiU' 
ished. —  The  statutes  of  Wisconsin,  Minnesota  and  Michigan 
relieve  executors  and  administrators  from  much  of  the  respon- 
sibility in  the  settlement  of  estates  which  the  methods  still 
retained  in  some  of  the  older  states  impose  upon  them. 

§  369.  Origin  of  the  present  practice. —  This  is  done  by  adopt- 
ing, as  to  all  estates,  substantially  the  practice  in  Massachusetts 
and  other  states  (which  formerly  prevailed  under  the  earlier 
statutes  in  Michigan  and  Wisconsin)  in  relation  to  insolvent 
estates,  and  the  personal  representative  is  not  required  to  de- 
termine between  allowing  a  claim  against  the  estate  or  taking 
the  risk  of  expensive  litigation  in  relation  to  it.  A  summary 
and  comparatively  inexpensive  method  of  adjusting  and  de- 
termining the  indebtedness  of  the  estate  is  provided.' 

§  369a.  The  practice  in  Michigan. —  In  Michigan  the  stat- 
ute still  provides  for  a  separate  tribunal  for  the  purpose  of 
adjusting  claims  against  deceased  persons.  When  letters  are 
issued,  the  judge  of  probate,  in  his  discretion  or  upon  the 
written  application  of  the  executor  or  administrator,  appoints 
two  or  more  suitable  persons  commissioners  to  receive,  exam- 
ine and  adjust  claims  of  all  persons  against  the  decedent,  un- 


1  The  former  practice  exempted  the  apponited.    See  Palmer's  Appeal,  1 

executor  or  administrator  from  suits  Douglas,  422 ;  Quackenbushv.  Camp- 

f or  one  year.    If  he  represented  the  bell,  WaUcer's  Ch.  525. 
estate  msolvent^  commissioners  were 
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]ess  it  appears  (1)  that  there  are  no  debts,  or  (2)  that  the  value 
of  the  whole  estate,  exclusive  of  the  furniture  and  other  per- 
sonal property  allowed  to  the  widow,  does  not  exceed  one 
hundred  and  fifty  dollars,  which  shall  be  assigned  for  the  sup- 
port of  the  widow  and  children.  Such  assignment  is  deemed 
a  full  and  final  administration  and  bars  all  claims.  The  com- 
missioners give  notice  within  sixty  days,  by  posting  notices  in 
at  least  four  public  places  in  the  county,  and  by  publication 
four  weeks  successively  in  a  newspaper  printed  in  the  state, 
or  in  any  other  manner  that  the  court  may  direct,  of  the 
times  and  places  of  their  meeting  and  of  the  time  limited  for 
presenting  claims.  A  commission  is  issued  to  the  commis- 
sioners by  the  judge,  in  which  is  designated  the  newspaper  in 
which,  and  the  number  of  places  in  the  several  townships  in 
which,  the  notice  shall  be  published  and  posted,  and  any  other 
method  of  notifying  which  he  may  deem  necessary  and 
proper.  If  any  commissioner  shall  die,  or  remove,  or  become 
incapacitated,  the  court  may  appoint  another  in  his  place,  or  if 
there  are  two  and  they  fail  to  agree  upon  any  claim  or  claims, 
the  court  appoints  a  third  one  to  act  with  them,  and  no  fur- 
ther notice  to  creditors  is  required.*  The  probate  court  limits 
the  time  for  presentation  of  claims,  which  in  the  first  instance 
shall  not  be  more  than  eighteen  nor  less  than  six  months.  The 
time  is  to  be  stated  in  the  commission.  The  probate  court  may 
extend  the  time  as  the  circumstances  of  the  case  may  require, 
but  not  so  that  the  whole  time  shall  exceed  two  years.^  On 
application  of  a  creditor  who  has  failed  to  present  his  claim 
at  any  time  before  the  estate  is  closed,  the  judge  may  revive 

•  HoweU'B  Stat,  §  5S88 ;  Act  72, 18d9  the  new  oommiseion  is  of  no  legal  ef- 

(3  Howeirs  Stat,  §§  5888,  5801) ;  Act  f^t  Smith  v.  Lloyd  Estate^  76  Mich. 

109,  1883  (3  Howell's  Stat,  §  5891).  619.  It  cannot  be  presumed  that  the 

When  there  are  two  commissioners  judge  has  the  right  to  appoint  a  third 

only,  and  they  disagree  upon  a  claim  on  his  own  motion.  It  is  an  important 

or  any  item  of  a  claim,  it  is  equiv-  matter,  on  which  both  parties  have  a 

alent  to  a  disallowance  of  that  claim  right  to  be  heard.  •  Id.  A  claim  on  an 

or  item.     The  claimant  had  no  rem-  account  should  state  the  items  and 

«dy  except  by  appeal  until  the  act  of  dates.    McHugh  v.  Dowd  Estate,  86 

1883.    The  appointment  of  a  third  Id.  412.    An  aflSdavit  by  an  executor 

commissioner  under  that  act  on  an  of  no  debts  could  not  affect  the  rights 

ea;  parte  application  by  the  claimant,  of  a  creditor.    State  v.  Probate  Court, 

without  notice  to  the  representative  25  Minn.  22L 

of  the  estate,  is  void,  and  the  action  of  t>  Howell's  Stat,  §§  5892,  5898L 
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the  commission  and  allow  further  time,  not  exceeding  three 
months,  for  the  commissioners  to  examine  such  claim.  Per- 
sonal notice  of  their  time  and  place  of  meeting  is  to  be  given 
to  the  parties.  The  costs  and  charges  in  such  case  are  to  be 
paid  by  the  claimant.*' 

§  369J.  The  judge  may  adjust  claims  in  Michigan. —  A  later 
statute  authorizes  the  judge  of  probate,  if  he  shall  think  proper, 
instead  of  appointing  commissioners  or  reviving  a  commission, 
to  give  notice  of  a  time  and  place  for  the  examination  and  ad- 
justment of  claims  before  himself.  He  is  to  give  notice  of  the 
time  and  place  and  of  the  time  limited,  as  commissioners  are 
required  to  do,  or,  if  the  purpose  is  to  hear  some  particular 
claim,  he  is  to  cause  notice  of  the  time  and  place  and  object 
of  the  hearing  to  be  given  by  publication  in  a  newspaper  in 
the  countv.  His  action  has  the  same  effect  as  that  of  com- 
missioners,  and  is  subject  to  the  same  right  of  appeal.^ 

« Id.,  §  5894w  Though  Bimilar  stat-  court  ProceediDgs  before  them  are 
utes  have  existed  in  Michigan  since  not  affected  by  an  appeal  from  the  ap- 
it  was  a  state  (and  before),  the  ques-  pointment  of  an  administrator  if  a 
lion  of  the  constitutionality  of  such  special  administrator  is  appointed.  He 
a  tribunal  was  raised  and  argued  in  should  represent  the  estate  before 
1879  in  Shurbun  y.  Hooper,  40  Mich.  them.  Lothropv.  Conely,  89  Mich.  757. 
508L  The  commissioners  are  not  a  If  proper  notice  has  been  in  fact  given, 
court  though  they  act  judicially  in  they  have  jurisdiction  of  claims, 
passing  on  claim&  Id. ;  Fish  v.  Morse,  though  the  proof  of  publicati£>n  is 
8  id.  84 ;  Clark  v.  Davis,  82  id,  157.  not  produced  before  them.  Wilkin- 
They  are  not  a  part  of  the  probate  son  v.  Conaty,  65  id.  614  AU  con- 
court^  and  that  court  has  no  control  of  cemed  are  bound  by  proper  publica- 
their  action.  Streeter  v.  Paton,  7  id.  tion  of  the  notica  Aldrich  v.  Annin, 
84L  The  probate  court  has  nothing  to  54  id.  280.  They  probably  would  not 
do  with  the  decision  of  the  commis-  become  functus  officio  by  the  removal 
sioners  on  any  particular  claim.  That  of  the  administrator,  as  was  held 
rests  exclusively  with  them,  and  their  in  an  early  Wisconsin  case.  Humes 
decision  is  final  unless  appealed  from.  v.  Cox,  1  Pinney,  651, 555.  Commis- 
Bnt  it  does  not  become  a  record  res  sioners  have  no  power  to  add  to  their 
adjudicator  so  to  speak,  until  made  a  i^eport  a  claim  not  presented  and 
xecord  of  the  probate  court  Until  proved  during  the  life  of  their  com- 
filed  and  accepted  by  the  probate  mission.  McGee  v.  McDonald,  66 
oooxt^  it  does  not  become  an  adjudi-  Mich.  628l  When  an  executor  who 
cation  in  contemplation  of  law.  The  is  a  residuary  legatee  has  given  bond 
ooort  has  discretion  to  inquire  as  to  to  pay  debts  and  legacies,  no  com- 
the  genuineness,  identity  or  regular-  mission  to  adjust  claims  is  neces- 
fkf  of  the  proceedings.  Kedfield,  J.,  in  sary.  Probate  Judge  v.  Abbott,  50  id. 
Hodgee  v.  Thatcher,  28  Vt  465.  They  278. 

are  a  special  tribunal,  for  most  pur-  <i  Act  111,  1867 (Howell's  Stat,  §5895). 

independent  of  the   probate  This  statute  seems  to  provide  for  a 
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§  370.  Practice  in  Wisconsin. —  Under  the  Revised  Statutes 
of  Wisconsin  it  is  primarily  made  the  duty  of  the  court  to  re- 
ceive, examine  and  adjust  the  claims  and  demands  of  all  per- 
sons against  the  estate,  except  that  where  it  appears  probable 
to  the  court  that  such  claims,  in  the  aggregate,  will  exceed 
$500,  and  that  there  are  assets  to  pay  them,  the  court  may,  in 
its  discretion,  upon  the  application  of  the  executor  or  admin- 
istrator, or  of  any  party  in  interest,  appoint  not  exceeding 
three  suitable  commissioners  for  that  purpose.^ 

§  371.  Practice  in  Minnesota. —  The  cumbrous  and  anti- 
quated device  of  a  special  tribunal,  which  is  neither  a  court 
nor  board  of  arbitrators,'  is  entirely  dispensed  with  by  the 
probate  code,  and  the  court  receives,  examioes  and  adjusts 
claims  against  decedents.^ 

§  372.  Notice  to  creditors — Wisconsin  and  Minnesota. —  The 
court  allows  such  time  as  the  circumstances  of  the  .case  re- 
quire for  creditors  to  present  claims,  which  in  the  first  instance 
shall  not  be  less  than  six  months  nor  more  than  one  year  from 

proceeding  before  the  judge  acting  as  ceedings  under  the  revision  of  1878* 
a  special  tribunal,  and  not  in  the  pro-  it  is  the  court,  not  the  judge,  that  acts, 
bate  court  The  decisions  do  not  al-  In  practice,  commissioners  are  sel- 
ways  preserve  the  distinction  how-  dom  appointed  under  this  statute, 
ever.  "  There  are  no  technical  rules  The  claim  is  to  be  presented,  not  the 
which  regulate  the  form  for  exhibit-  evidence,  and  any  competent  evi- 
ing  claims  in  the  probate  court,  or  for  dence  may  be  offered  to  support  it 
framing  issues  for  their  trial  on  ap-  If  not  sufficient  the  claim  may  be  re- 
peal, and  it  is  not  desirable  that  there  jected.  Cole  y.  Lightfoot,  4  Wis.  295^ 
should  be.    Substance  is   more  re-  299. 

garded  than  form  in  such  cases,  and  >  This  plan  was  first  devised  for 
the  simpler  the  statement  the  better,  the  equitable  purpose  of  enabling  ex- 
if  sufficient  to  apprise  the  court  and  ecutors  and  administrator  to  divide 
parties  of  the  real  claim.*'  Graves,  J.,  the  assets  of  insolvent  estates  equi- 
in  Ck)mstock  v.  Smith,  26  Mich.  S06,  tably  among  creditors  without  being 
322.  subjected  to  litigation.  There  would 
2  R  S.,  sec.  8888.  Before  the  revis-  seem  to  have  been  no  reason  that  the 
ion  of  1878,  imder  a  statute  similar  to  probate  courts  or  judges  should  not 
that  of  Michigan,  the  practice  had  be-  have  been  empowered  to  adjust 
come  general  for  the  county  judge  claims,  unless  that  debts  being  mat- 
to  examine  and  adjust  claim&  The  ters  of  common-law  cognizance  the 
revisers*  note  to  this  section  is  in  old  prejudice  against  any  connection 
error  as  to  the  practice  The  judge  of  such  matters  with  the  prerogative 
filed  his  report  as  commissioners  were  jurisdiction  of  courts  of  probate  pre- 
required  to  do,  and  the  court  entered  vented  it 
a  judgment  on  it  R  a  1858,  cli.  101,  <  Probate  Cod^  sea  lOSL 
sec.  8L    In  this,  as  in  all  other  pro 
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the  date  of  the  order.*  In  Minnesota  the  order  limiting  the 
time  is  also  to  fix  the  time  and  place  for  examination  and  ad- 
justment of  claims  by  the  court.  The  order  is  to  be  published 
according  to  law,  and  is  notice  to  all  creditors  and  persons  inter- 
ested.* In  Wisconsin  an  amendment  to  the  statutes  requires  the 
order  limiting  the  time  to  present  claims  to  be^r^^  published 
within  fifteen  days  from  the  date  of  the  order.'  The  statute 
requires  notice  of  the  times  and  places  when  and  where  the 
court  or  commissioners  will  receive,  examine  and  adjust  claims 
to  be  published  within  sixty  days  after  issuing  letters.  Notice 
is  to  be  given  by  publication  four  weeks  or  in  such  other  man- 
ner as  the  court  shall  direct,  and  the  first  publication,  if  any, 
is  required  to  be  within  t&a  days  after  making  the  order.''* 

§  373.  C(ymmi%9ioiMrs, —  The  commissioners  are  to  be  sworn 
to  the  faithful  discharge  of  their  duty,  and  any  one  of  them 
may  administer  oaths  to  witnesses  or  parties  to  proceedings 
before  them ;  •  and  if  one  dies,  removes,  refuses  or  becomes 
incapacitated  to  act,  another  may  be  appointed  in  his  place. 
In  Wisconsin  they  may  adjourn  to  any  other  time  or  place,  as 
circumstances  may  require." 

^R.  Sw,  sea  8840,  amended  by  ch.  lish  ihe  order  within  ten  days  of  its 

496,  sec.  %  Laws  of  1889  (&  &  B,  An.  date,  which  would  comply  with  the 

Stat,  sea  3840) ;  Probate  Code,  sea  102  r.^quireraents  of  section  3839  and  the 

(Form  92).  amendment  to  section  3840.    A  prac- 

*  Id.  and  sea  103.  Omission  to  give  tice  has  been  adopted  in  some  of  the 

notice,  on  the  affidavit  of  the  executor  county  courts  of  limiting  the  time  for 

thai  there  are  no  debts,  cannot  affect  the  presentation  of  claims  to  some  reg- 

the  right  of  creditors.    State  v.  Pro-  ular  term-day  not  less  than  six  months 

bate  Court,  25  Minn.  22,  27.  ahead,  and  specifying  that  as  the  last 

7  Laws  1889,  ch.  496,  sea  8  (S.  &  B.  day  for  receiving,  examining  and  al- 

AiL  Stat,  sea  8840).  lowing  claims,  which  seems  a  good 

7*  R  S.,  sea  3839.  The  amendment  practice.  See  as  to  necessity  of  giv- 
to  sea  8840  (see  note  7)  seems  to  re-  ing  the  notice  within  the  time  pre- 
quixe  the  order  limiting  the  time  to  scribed  by  the  statute,  Gardner  v. 
be  published.  As  the  usual  and  cor-  Estate  of  Callaghan,  61  Wis.  91. 
rect  practice  has  been  to  fix  the  time  ^  R.  S.,  sea  3839 ;  Howell's  Stat, 
and  places  of  hearing  by  the  same  §  5897  (Forms  87  to  91). 
order  (Brill  v.  Estate  of  Ide,  75  Wis.  >R  a,  sea  3839.  But  the  executor 
1 18 ;  Austin  v.  Saveland's  Estate,  77  id.  or  administrator  and  claimants  whose 
108)  and  publish  a  notice  of  both  in  claims  are  to  be  considered  on  the 
one  notice,  the  publication  of  the  adjournment  day  should  have  notice 
order  is  as  well  as  to  publish  a  sepa-  of  such  adjournment  The  only  re- 
rate  notice  of  its  contents.  The  safe  ported  case  that  has  arisen  under  the 
practice,  however,  would  be  to  pub-  provision  of  the  Wisconsin  statute  for 
13 
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§  374.  Extension  of  time. —  No  formal  extension  of  time  to 
present  claims  is  provided  for  by  the  probate  code  in  Minne- 
sota; but  the  court  may,  for  good  cause  shown,  receive,  hear 
and  allow  a  claim  upon  notice  to  the  executor  or  administra- 
tor, but  not  after  a  year  and  six  months  from  the  time  when 
notice  to  creditors  is  published.*®  In  Michigan  the  probate 
court  might  extend  the  time  as  the  circumstances  of  the  case 
may  require,  but  not  so  that  the  whole  time  would  exceed 
two  years,  until  an  act  of  1853  authorized  the  judge,  upon  the 
application  of  a  creditor  who  had  failed  to  present  his  claim, 
at  any  time  before  the  estate  is  closed  to  renew  the  commis- 
sion and  allow  further  time  not  exceeding  three  months.  The 
hearing  is  upon  personal  notice  to  the  parties;  and  the  cred- 
itor to  pay  all  costs  and  charges  of  the  proceeding."  Under 
a  later  statute  the  judge  is  authorized  to  act  in  place  of  com- 
sioners  in  all  cases."* 

appointing  commissioneiiB  sufficiently  lie  to  compel  him  to  extend  the  time 
shows  the  advantages  of  the  more  or  hear  the  claims  himself.  People 
simple  method  of  adjusting  claims  in  y.  Probate  Judge,  16  Mich.  204  J^hl 
court  The  commission  was  issued  to  to  apply  to  an  extension  under 
<<  George  "  Ginter  as  one  of  the  com-  §  689a  But  under  §§  5894^  5895,  the 
missioners  (probably  a  misnomer),  only  discretion  as  to  a  claim  pre- 
and  **  Jacob "  Ginter  qualified  and  sented  before  the  estate  is  closed  is 
joined  in  the  report  The  proceeding  whether  he  will  revive  the  commie- 
was  held  void  and  no  bar  to  cred-  sion  or  hear  the  claim  himself;  but 
iters.  Whether  the  notice  to  cred-  he  must  do  one  or  the  other.  Hart  v. 
itors  (which  was  signed  by  the  com-  Shiawassee  Circuit  Judge,  56  Mich, 
sioners  instead  of  the  court)  would  692.  Proceedings  for  the  adjustment 
have  been  valid  if  **  Jacob  *'  had  been  of  claims  are  equitable  in  their  nat- 
appointed  and  sworn,  was  questioned  ure  and  governed  by  equitable  prin- 
but  not  decided.  Whether  two  of  ciples.  Foote  v.  Foote,  61  id.  181.  See 
three  commissioners  could  act  upon  Hart  v.  Shiawassee  Circuit  Judge, 
claims  also  left  undecided.  Ashley  suprOf  p.  696.  But  when  the  time 
V.  Eggers,  59  Wi&  563.  The  appoint-  had  expired,  and  the  commissioneES 
ment  of  commissioners  has  fallen  have  filed  their  report  and  the  al- 
into  disuse,  so  that  these  questions  lowed  claims  are  all  paid,  and  the 
may  never  be  determined.  time  for  presenting  more,  except 
10  Probate  Code,  sees.  102-a  What  upon  special  application  to  the  court 
must  be  shown  by  applicant  for  ex-  on  cause  shown,  has  expired,  the  ad- 
tension.  Gibson  v.  Brennan,  46  Minn,  ministrator  may  turn  over  the  prop- 
92.  The  power  is  discretionary.  Id.  erty  to  the  heirs  and  distributees 
n  HowelPs  Stat,  §§  5893,  5894  without  waiting  for  an  order  of  the 
11^  HoweU's  Stat,  §  5895.  It  was  probate  court  to  do  sa  A  creditor 
held  to  be  in  the  discretion  of  the  who  subsequently  presents  his  daim 
judge,  and  that  mandamtis  would  not  takes  the  risk  of  being  able  to  collect 
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§  375.  Extension  of  time  in  Wisconsin. —  In  Wisconsin  the 
time  can  be  extended,  under  the  statute,  only  upon  applica- 
tion of  a  creditor  before  or  within  two  months  after  the  ex- 
piration of  the  time  previously  limited,  and  for  good  cause 
shown,  upon  reasonable  notice  to  the  executor  or  administra- 
tor, if  any,  or  otherwise  to  such  parties  in  interest  as  the 
court  directs,  but  not  so  that  the  whole  time  shall  exceed  two 
years  from  granting  letters.  Such  claims  shall  be  heard  by 
the  court  or  commissioners  as  the  court  shall  direct." 

§  376.  Limitation  of  time, —  The  limitation  of  time  to  pre- 
sent claims  cannot  in  the  first  instance  be  less  than  six  months, 
and  not  more  than  one  year,  in  Wisconsin  and  Minnesota,  nor 
more  than  eighteen  months  in  Michigan.^' 

§  377.  When  claims  'ba/rred  in  Wisconsin. —  Every  person 
having  a  claim  against  a  deceased  person  proper  to  be  allowed 
by  the  court  or  commissioners,  who  shall  not,  after  notice 
given  as  provided,  present  his  claim  within  the  time  limited 
for  that  purpose,  is  forever  barred  from  recovering  it  or  set- 
ting it  oflf  in  any  action  whatever."  The  only  exception  is  in 
the  case  of  an  action  by  the  administrator  or  executor  against 
a  party  who  has  a  claim  against  the  estate,  in  which  case  all 
mutual  claims  may  be  set  oflf,  and  a  juagment  may  be  had  in 
favor  of  the  defendant,  and  such  judgment  certified  to  the 
probate  court  to  be  paid  as  an  allowed  claim.^ 

it  in  the  condition  in  which  he  finds  i>  R  S.,  see  8840 ;  Probate  Code,  sea 
4he  estate.  The  administrator  is  not  102 ;  HoweU's  Stat,  §  5892.  The  right 
responsible  for  the  claims  or  for  the  of  a  creditor  to  six  months  in  which  to 
use  the  distributees  have  made  of  the  present  his  claim  cannot  be  defeated 
money.  Brown  ▼.  Forsche,  48  Mich,  by  the  commissioners  making  their 
402.  report  before  the  expiration  of  that 
i>  B.  a,  sec  8840.  The  amendment  tima  Cole  v.  Lightf  oot»  4  Wis.  295. 
•of  1889  does  not  change  this  provis-  ^^  R.  S.,  sea  8844 
ion.  Action  by  commissioner  not  i<^Id.,  sea  8847.  But  this  section 
«wom  is  yoid.  Ashley  v.  Eggers,  does  not  repeal  or  modify  section 
suprcu  Under  this  provision  there  is  8844,  and  a  claim  barred  under  that 
no  room  for  application,  by  construe-  section  cannot  be  set  off  in  a  subse- 
tion  of  statutes,  of  the  equitable  rules  quent  action  by  the  executor  or  ad- 
applied  under  the  former  statutes  in  ministrator.  Carpenter  v.  Murphey, 
Tred  way  v.  AUen,  20  Wia  475,  and  67  Wis.  541.  The  point  was  suggested 
suggested  in  Boyce  ▼.  Foote^  19  id.  in  W^hite  v.  Fitzgerald,  19  id.  480. 
199l  See  Walker  ▼.  Lyman,  6  Pick.  See  Lannon  v.  Hackett,  49  id.  261, 
468  (Forms  94,  95),  See  note  A  at  272.  Under  former  statutes.  Light- 
the  end  of  this  chapter.  foot  y.  Cole^  1  id.  26 ;  Price  y.  Diet- 
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§  377a.  When  claims  harred  in  Minnesota  and  in  Miehigan. — 

In  Minnesota  all  claims  not  presented  within  the  time  limited 
by  the  order  are  forever  barred  unless  for  good  cause  shown 
within  one  year  and  six  months  from  the  time  notice  to  cred- 
itors is  first  published,  the  probate  court  in  the  exercise  of  its 
discretion  shall  hear  it.***  Under  the  construction  given  to  the 
present  statutes  of  Michigan,  claims  are  not  barred  until  the 
administration  is  closed,  but  a  creditor  who  does  not  present 
his  claim  within  the  time  limited  by  the  order  of  the  probate 
court  cannot   collect  it  from  an  executor  or  administrator 


rioh,  12  id  626 ;  White  v.  Fitzgerald,  of  knowledge  resulting  from  his  own 

supra;  Gale  v.  Beet,  20  Wis.  44    In  want  of  diligence,  as   it  could   he 

Massachusetts  a  creditor  of  an  in-  granted,  if  at  all,  only  by  an  exercise 

solvent  estate,  though  he  has   not  of  the  general  equity  jurisdiction  in 

presented  his  claim  to  the  commis-  such  matters.   See  Gardner  v.  Estate 

sioners,  and  the  time  limited  has  ex-  of  Callaghan,  61  Wis.  91,  96.    But 

pired,  may  set  it  off  in  an  action  see  Carpenter  y.  Murphey,  57  id.  541* 

against  him  by  the  executor  or  ad-  544,  where  it   is  said  that  section 

ministrator ;  but  he  can  only  plead  it  8844  does  not  merely  affect  the  rem- 

as  a  set-off,  and  caunot  have  judg-  edy ;  it  extinguishes  the  right    For- 

mont  for  any  balance  in  his  favor,  eign   creditors   are    not   barred   in 

McDonald  v.  Webster,  2  Mass.  498 ;  federal  courts.    See  note  15c,  tn/ro. 
Knapp  y.  Lee,  8  Pick.  459, 460 ;  Jack-        !>•  Probate  <:k>de,    seca    104,    102l 

son,  J.,  in  Jarvis  y.  Rogers,  16  Mass.  Doubtless  the  principles  applied  as  to 

407,    410.      A   claim    presented   in  the  bar  of  the  former  statutes  wiU 

proper  time  was  not  barred  though  apply  under  the  probate  coda    Com. 

not  acted  upon  by  the  judge  for  two  Bank  of  Kentucky  y.  Slater,  21  Minn, 

years,  though  the  statute  of  limita-  172  (Second  case,  same  title,  id.  174) ; 

tions  had  run  on  it  after  it  was  pre-  Hill  v.  Nichols  (Minn.,  Noy.  25, 1891), 

sented.    Large  y.  Large,  29  Wi&  60.  50  N.  W.  Repi  867.    And  an  exten- 

Presenting  and  filing  the   claim  is  sion  of  time  (hearing  after  expira- 

equivalent  to  the  commencement  of  tion  of  the  time  under  the  probate 

an  action.    Id.;  Jones  y.  Keep,  28  code)  will  not  be  granted  to  a  creditor  « 

Wi&  45.    Under  the  equitable  pow-  guilty  of  laches.    Mas&  Mut  L.  Ins. 

ers  of  the  county  court,  however,  as  Ca  y.  Elliot's  Estate^  24  Minn.  134 ; 

held  in  Wisconsin,  it  would  seem  St  Croix  Boom  Ca  y.  Mower  (Minn., 

that  if  the  failure  to  present  a  claim  Oct  26, 1891),  50  N.  W.  Repi  197.  The 

in  time  occurred  through  any  fraud  application  after  the  time  has  expired 

of  the  executor  or  administrator,  or,  is  addressed  to  the  sound  discretion 

perhaps,  of  an  heir,  legatee  or  devisee,  of  the  court,  and  the  same  strictness 

or  through  mistake  or  accident,  with-  is  not  necessarily  to  be  followed  as  in 

out  the  fault  of  the  claimant,  upon  a  application  for  relief  from  a  default 

proper    petition   and   proofs    relief  in  a  civil  action.  InreMillsi  84Minn. 

might  be  granted ;  but  he  would  be  296,  298L 
required  to  show  more  than  a  want 
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who  has  turned  the  property  over  to  the  proper  distributees, 
whether  an  order  of  distribution  has  been  made  or  not.^^ 

§  377i.  Foreign  creditors  not  tarred  hy  these  statutes. —  The 
courts  of  the  United  States  do  not  recognize  the  bar  of  these 
statutes,  and  a  resident  of  another  state  may  sue  the  executor 
or  administrator  in  the  circuit  court  of  the  United  States  and 
recover,  although  his  claim  was  not  presented  to  the  commis- 
sioners or  court.***' 

§  378.  Actions  pending. —  Actions  pending  against  the  de- 
cedent at  the  time  of  his  death  may  be  prosecuted  against  the 
executor  or  administrator  if  the  cause  of  action  survives,  and, 
if  judgment  is  recovered  against  him  the  same  is  to  be  certi- 
fied to  the  probate  court  and  paid  as  other  allowed  claims, 
unless  the  plaintiff  had  acquired  a  lien  on  specific  property, 
before  the  defendant's  death,  by  attachment.*' 

§  379.  When  executor^  etc.j  may  le  sued. —  In  Wisconsin,  if 
the  executor  or  administrator,  when  appointed,  does  not  apply 

i^HoweU*8  Stat,  g§  5888  (8  How-  and  no  more.    Demurrer  to  the  an- 

eU's  Stat  8ame\  5889, 5392, 5893, 5894,  8wer  was  overruled    Citing  Suydam 

5895,  5901, 594a   See  ante,  g  874,  and  y.  Broadnax,  14  Peters,  67 ;  Union 

note  11a ;  Willard  ▼.  Van  Leeuwen,  Bank  v.  Jolley's  Adm'rs,  18  Howard, 

56  Mich.  15 ;  Dickinson  y.  Seaver,  44  503 ;  Green's  Adm'z  y.  Creighton,  23 

id.  624,  630.  Howard,  90 ;  Payne  y.  Hook,  7  Wall 

^  Hartman  y.  Fishbeck,  18  Fed.  425. 
Bepi  291  and  nota  Ames  y.  Slater,  ^«  R.  a,  sees.  8846,  2761,  2978 ;  Pro- 
27  Minn.  70.  This  inyolyed  the  claim  bate  Code,  sec.  Ill ;  Gen.  Stat  1878, 
rejected  in  Ck>m.  Bank  of  Ey.  y.  ch.  66,  g  156 ;  Howell's  Stat,  §§  5903, 
Slater,  21  id.  172;  same  title,  id.  174.  594a  Including  judgment  for  de- 
It  was  not  presented  until  barred  by  ficiency  on  foreclosure  of  a  mortgage. 
the  statutes.  Suit  was  then  brought  Reinig  y.  Hecht  58  Wi&  212 ;  Reinig 
on  it  in  the  United  States  circuit  y.  Hartman,  69  id.  28.  The  prosecu- 
court,  and  judgment  recovered  of  tion  of  the  same  claims  against  the 
oyer  $20,000.  The  judgments  of  the  estate  does  not  operate  as  a  continu- 
state  court  were  pleaded  in  bar  to  ance  or  revivor  of  a  suit  pending  at 
the  action  without  avail  In  Ames  the  time  of  decedent's  death.  It  is 
T.  Slater,  supra,  the  administration  the  commencement  of  a  new  suit 
bond  was  prosecuted  by  another  Jones  v.  Keep's  Estate,  23  Wis.  45.  If 
creditor  whose  claim  was  allowed,  a  suit  is  commenced  by  attachment 
The  defendant  set  up  the  judgment  and  judgment  is  obtained  after  de- 
of  the  United  States  court  as  a  valid  fendant's  death,  execution  may  issue 
claim ;  that  the  estate  was  insolvent,  against  the  property  attached.  Smith 
and  prayed  that  an  account  be  taken  v.  Jones,  15  Mich.  281,  285-6.  See 
of  the  assets  and  debts  including  the  Harteauz  v.  Eastman,  6  Wis.  410; 
judgment  of  the  federal  court,  and  Eaton  v.  Youngs,  41  id.  507.  Under 
that  the  plaintiff  have  judgment  for  R.  S.  185& 
his  ratable  proportion  of  such  assets 
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to  the  court  to  have  the  time  fixed  and  notice  to  creditors 
given,  and  it  is  not  done,  any  creditor  of  the  estate  may  sue 
him  upon  his  claim." 

§  380.  Wimt  actions  may  he  maintained  against  executors^ 
etc. —  In  Wisconsin  when  notice  to  creditors  has  been  prop- 
erly given,  only  actions  to  recover  specific  real  or  personal 
property,  or  to  establish,  enforce  or  foreclose  a  lien  on  real  or 
personal  property,  can  be  commenced  against  an  executor  or 
administrator."  In  Michigan  only  actions  to  recover  the 
seizin  or  possession  of  real  estate  and  replevin  are  allowed.'^  In 

17  R  S.,  sec.  8845.  Notice  given  by  not  be  filed  against  property  of  a  de- 
commissioners  not  sworn,  and  the  ceased  person.  If  not  filed  before  his 
action  of  the  county  court  recogniz-  death  the  claim  could  only  be  en- 
ing  such  notice  as  valid,  do  not  bar  forced  as  an  ordinary  debt  Dobbs 
an  action  by  a  creditor  against  the  v.  Eneare,  4  Wis.  451.  An  equitable 
administrator.  Ashley  v.  Eggers,  59  action  may  be  maintained  against  an 
Wis.  568.  The  complaint  in  such  ac-  executor  and  trustee  to  enforce  a 
tion  must  allege  that  no  notice  to  trust  and  to  set  aside  fraudulent  eon- 
oreditors  was  given.  Lannon  v.  veyances  by  the  executor.  Hawley 
Hackett,  49  id.  261.  In  Minnesota  it  v.  Tesch,  72  id.  29a 
was  held  under  a  similar  statute  i^HoweU's  Stat»  §§  5902-6946, 
that  commissioners  might  be  ap-  6947.  Action  of  replevin.  Singer 
pointed  at  any  time  during  the  ad-  Mfg.  Ca  v.  Benjamin,  56  Mich.  880. 
ministration ;  that  the  statute  of  In  Michigan  claims  may  be  presented 
limitations  did  not  run  if  no  conmiis-  and  allowed  by  the  probate  court  at 
sioners  were  appointed ;  that  when  any  time  until  distribution  of  the  es- 
none  were  appointed  until  after  a  tate,  whether  commissioners  are  ap- 
lapse  of  seven  years,  a  creditor  might  pointed  or  notice  to  creditors  given 
sue  the  administrator  or  present  his  or  not  It  is  as  much  the  duty  of  a 
claim  to  the  commissioners.  Wilkin-  creditor  as  of  the  administrator  to 
son  V.  Winne,  15  Minn.  159  (128).  apply  for  notice  for  the  adjustment 
A  claim  is  barred  when  notice  is  of  his  claim.  Willard  v.  Van  Leeu- 
duly  given  though  the  claimant  was  wen,  66  Mich.  16,  18.  The  probate 
ignorant  of  the  proceedings  of  the  court  is  the  proper  forum  for  the  ad- 
commis8ioner&  Bryant  v.  Liver-  justment  of  claims.  Clark  v.  Davis, 
more,  20  Minn.  818  (271).  Under  the  82  id.  154.  A  creditor  who  failed  to 
probate  code  no  action  at  law  for  the  present  his  claim  under  the  notice 
recovery  of  money  only  can  be  main-  given  has  a  right  to  a  hearing  af  ter- 
tained  against  an  executor  or  ad-  ward  upon  his  application  before  the 
ministrator,  excepting  as  provided  estate  is  dosed.  Hart  v.  Circuit  Judge, 
by  the  code,  which  provides  only  for  66  id.  692.  The  merits  of  a  claim  are 
prosecuting  actions  pending  against  not  open  on  such  application.  A  time 
the  di'cedent  at  his  death  and  actions  must  be  fixed  for  a  hearing  on  the 
on  administration  bonds.  merits.     Id.     But    see    McGee    v. 

^  R  a,  sec  8845.    Until  the  pas-  McDonald,  66  Mich.  628,  680.    So  the 

sage  of  chapter  273.  Laws  1864^  in  administrator  does  not  become  per- 

Wiacorsin,  a  mechanic's  lien  could  sonally  liable  to  flie  creditor  who  de> 
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Minnesota,  under  the  probate  code,  the  jurisdiction  of  the  pro- 
bate courts  seems  to  be  now  restricted  to  claims  arising  upon 
contract.  No  action  at  law  for  the  recovery  of  money  only 
can  be  brought  against  executors,  administrators  or  guard- 
ians."^ 

« 

§  381.  Remedy  in  probate  court  exclusive. —  With  these  ex- 
ceptions, when  notice  is  given  to  creditors,  no  action  can  be 
maintained  against  an  executor  or  administrator  upon  a  claim 
surviving  against  the  decedent  or  his  estate,  until  it  is  allowed 
in  and  payment  ordered  by  the  probate  court.  The  remedy 
provided  for  creditors  by  the  statute  is  exclusive.^' 

§  382.  Setroff  of  mutual  claims. —  If  the  deceased  had  any 
claim  against  a  creditor  who  presents  his  claim  for  allowance 
against  an  estate,  the  executor  or  administrator  must  present 
it  in  offset.**  The  jurisdiction  in  Wisconsin  and  Michigan  ex- 
lays  takes  the  risk  of  finding  assets  anj,  would  be  against  the  next  of 
of  the  estate  in  his  hands.  See  Brown  kin,  eta,  under  the  second  proviso  to 
T.  Forsche,  48  id.  498;  Pratt  v.  section  107.  It  would  seem  that  such 
Houghtaling,  45  id.  457 ;  WiUard  t.  a  case  as  Wilkinson  t.  Winne,  15 
Van  Leeuwen,  suprcu  Minn.  169  (128),  has  no  application 

1^  Probate  Code,  sees.  104, 107.  It  under  the  probate  coda 
may  be  hazardous  to  attempt  a  con-  ^  Wilkinson  et  aL  v.  Winne,  supra; 
stmction  of  these  provisions  of  the  Com.  Bank  of  Ky.  v.  Slater,  21  Minn, 
code  in  advance  of  a  construction  by  174 ;  Hill  v.  Townley,  45  Minn.  167 ; 
the  courtBi  The  design  seems  to  be  Lightf oot  v.  Cole,  1  Wi&  26 ;  Price  v. 
to  limit  the  time  by  the  notice  to  Dietrich,  12  id.  626 ;  Appeal  of  Guen- 
creditors,  and  to  bar  money  demands  ther,  40  id.  115;  Rusk  v.  Sackett^  28 
arising  on  contract  Actions  to  try  id.  400.  In  Gale  v.  Best,  Ex'r,  etc, 
the  title  or  right  of  possession  of  20  id.  44,  the  county  court  held  that 
specific  real  or  personal  property  and  it  had  no  jurisdiction  when  it  had. 
to  establish  or  enforce  liens  are  Held  that  plaintiffs  only  remedy 
doubtless  (as  they  were  under  the  was  to  appeaL  Lannon  v.  Hackett^ 
former  statutes)  within  the  jurisdic-  49  id.  261 ;  Carpenter  y.  Murphey,  57 
tion  of  the  district  courts.  A  claim  id.  541 ;  Ernst  v.  Nau,  63  id.  184 ; 
arising  upon  contract  express  or  im-  Union  Nat  Bank  v.  Hicks,  67  id.  189 ; 
plied  for  the  recovery  of  money,  it  Fish  v.  Morse,  8  Mich.  84 ;  Clark  v. 
would  seem,  must  be  presented  to  Davis,  82  id.  154 ;  Barry  v.  Davis,  88 
the  probate  court  whether  notice  to  id.  515 ;  White  v.  Ledyard,  48  id.  264 
creditors  is  given  or  not  The  second  A  claim  presented  and  disallowed 
clause  or  sentence  of  section  107  cannot  be  afterward  enforced  against 
would  probably  limit  the  right  of  a  heirs,  whatever  irregularities  there 
creditor  to  apply  for  administration  may  have  been.  Bryant  v.  Liver- 
to  five  years  after  the  decedent^s  more,  20  Minn.  813  (271). 
death.  If  not  barred  by  the  general  ^R  S.,  sec.  8841,  as  amended  by 
statutes  of  limitations,  the  remedy,  if    ch.  502,  Laws  1889 ;  Probate  Code^  sea 
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tends  to  trying  and  deciding  upon  all  claims  which  survive 
against  or  in  favor  of  executors  and  administrators,  excepting 
claims  for  the  possession  of  or  title  to  real  estate,  including 
claims  payable  at  a  future  day  and  claims  payable  in  specific 
articles.'^    In  Minnesota  the  claims  barred  by  the  notice  to 

105 ;  HoweU's  Stat,  §  6896.  Accounts  gan,  where  no  attempt  has  been  made 
for  liquors  sold  at  retail  are  excluded  to  obliterate  the  inherent  distinction 
in  Wisconsin  by  the  amendment  A  between  legal  and  equitable  proceed- 
setroff  filed  against  a  claim  cannot  be  ings,  a  claim  of  one  partner  against 
withdrawn  and  sued  upon  in  another  the  estate  of  his  deceased  partner  for 
court  The  statute  contemplates  contribution  after  dissolution  may 
that  in  all  cases  the  set-off,  if  the  es-  be  adjusted  and  aUowed  by  the  oom- 
tate  has  any,  should  be  exhibited  missionera  Wheeler  y.  Arnold,  90 
when  there  is  no  reason  to  the  con-  Mich.  304  But  where  there  were 
trary.  Green  y.  Probate  Judge,  40  more  than  two  partners,  when  the 
Mich.  244 ;  Shurbun  y.  Hooper,  id.  respectiye  equities  of  each  were  to  be 
603,  605.  As  to  set-off,  see  Ludlow  v.  detei-mined,  the  proceeding  was  not 
PearPs  Estate^  66  id.  812;  Clark  y.  suitable  for  the  tribunal  and  case. 
Dayls,  82  id.  154;  Sheldon  y.  Wal-  Elder's  Appeal,  89  id.  474^  47«.  The 
bridge,  44  id.  261;  Dickinson  y.  distinguishing  principle  apparently  is 
Seayer,  id.  624 ;  Cole  y.  McFall,  48  that  all  claims  for  which  a  money 
id.  227 ;  Willard  y.  Van  Leeuwen,  66  judgment  may  be  rendered  between 
id.  15.  As  to  what  may  be  set  off,  party  and  party  may  be  presented 
see  Dixon,  C.  J.,  in  Lawrence  y.  Vilaa,  and  allowed,  although  equities  might 
20  Wi&  881,  890,  892.  That  a  debt  arise  to  be  adjusted  between  them ; 
not  yet  due  may  be  set  off,  see  Bige-  but  if  there  are  equities  to  be  ad- 
low  y.  Folger,  2  Met  266  (Forms  96,  justed  and  rights  determined  be- 
97).  tween  co-claimants  or  different  claim- 
21  R.  S.,  sec.  8848 ;  Howell^s  Stat,  ants  for  the  same  debt,  they  must  be 
§6899.  Under  these  statutes  it  seems  adjusted  elsewhere.  See  McKinney 
probable  that  a  claim  of  a  lien  upon  y.  Estate  of  Hamilton,  53  id.  497; 
specific  personal  property,  or  an  inter-  Elder^s  Appeal,  suprcu  But  it  seems 
est  therein,  might  possibly  be  deter-  a  claimant  may  be  subrogated  to  the 
mined  in  the  courts  of  probate  under  rights  of  another  in  a  proper  casCi 
some  circumstance&  See  anfe,  ch.  II,  Gampau  y.  Miller,  46  id.  148L  The 
§  23a,  and  notes.  It  giyes  exclusiye  objection  to  an  inyestigation  of  the 
jurisdiction,  though  the  claim  may  alleged  partnership  affairs  in  Elder's 
be  an  equitable  one  growing  out  of  a  Appeal,  suprci,  would  not  arise  in 
resulting  trust  Lannon  y.  Hackett  49  Wisconsin,  all  the  parties  being  before 
Wis.  261.  Or  an  express  trust  Bost-  the  courts  or  commissionen,  as  in 
wick  y.  Estate  of  Dickson,  65  id.  593i  that  case.  It  arose  from  the  fact  that 
The  county  court  is  a  court  of  equity  aU  appeals  from  the  probate  courts  or 
in  such  matters.  See  Lannon  y.  commissioners,  are  treated  as  actions 
Hackett,  supra,  pi  270 ;  Donoyan's  at  law  triable  before  a  jury  (Elder^s 
Appeal,  41  Conn.  561,  559.  See  Pro-  Appeal,  suprot  476),  and  are  reyiew- 
bate  Court  y.  Gale,  47  Vt  473 ;  Spauld-  able  on  writ  of  error  only.  Perhaps  the 
ing  y.  Warner,  69  id  646.    In  Michi-  same  remark  would  apply  to  Minne- 
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creditors  seem  to  be  only  claims  arising  upon  contract  for  the 
payment  of  money  only."* 

§  383.  Decedent  joint  obligor, —  The  general  jurisdiction  of 
claims  that  survive  includes  claims  against  the  deceased  as  a 
joint  contractor  with  another  and  judgments  founded  on  such 
contract.**  The  surviving  joint  contractors,  however,  can  be 
compelled  to  contribute  or  pay  the  same  as  if  the  decedent 
had  paid  the  joint  debt,  under  the  statutes  of  Michigan  and 
Wisconsin.** 

"^  80t&    Both  the  claim  and  tho  offset  ^  See  Jameson  t.  Barber,  56  Wi& 

offered  by  the  estate  were  fomided  680,  685.    There  was  no  remedy  at 

upon  contract,  and  aU  the  parties  law  against  the  estate  of  a  deceased 

were  before  the  court  joint  obh'gor.    Sherman  y.  Kreul,  43 

21*  Probate  Code,  seca  104^  107.  Wis.  88;  Manning  v.  Williams,  2 
Nearly  all  claims  presented  against  Mich.  105,  106 ;  Foster  v.  Hooper,  2 
decedents*  estates  are  founded  on  Mass.  572 ;  Simonds  v.  Center,  6  id. 
contracts,  express  or  implied.  But  18;  Rice,  App.,  7  Allen,  112;  Grant 
in  Minnesota  aU  tort  actions  sarvive,  v.  Shurter,  1  Wend.  148 ;  Gere  t. 
excepting  actions  for  injury  to  the  Clarke,  6  Hill,  850.  In  England  the 
person.  Gen.  Stat  1878,  ch.  77,  sec.  1.  personal  representative  might  be  pro- 
A  claim  for  trespass  by  the  decedent  ceeded  against  in  equity  without 
to  real  or  personal  property  would  reference  to  the  solvency  or  other- 
not  come  within  the  terms  of  sec-  wise  of  the  survivor.  8  Williams* 
tion  104  of  the  probate  coda  An  Ex'rs  (6th  Am.  ed.X  1748,  1744. 
action  upon  such  a  claim  would  be  But  in  New  York  the  insolvency  of 
*•  for  the  recovery  of  money  only.'*  the  survivor  must  be  shown.  Voor- 
Sea  107.  All  claims  arising  upon  his  v.  Childs'  Ez'ra,'  17  N.  Y.  854 
contract  must  be  presented  to  the  And  this  rule  was  held  in  Wisconsin. 
probate  court  Whether  tort  actions  Sherman  v.  Kreul,  42  Wis.  89, 40.  As 
for  trespass  by  decedent  could  be  to  the  effect  of  this  statute,  see  Rice, 
proeecuted  in  any  other  court  App.,  7  Allen,  112,  115;  Sampson  v. 
qucEref  Would  a  claim  for  a  per^  Shaw,  101  Mass.  145.  No  other  but 
sonal  property  tax  be  one  arising  the  courts  of  probate  would  have 
upon  contract?  See  In  re  Jefferson,  any  jurisdiction  against  the  estate 
35  Minn.  215.  Probably  a  claim  for  under  our  statutes,  which  seem  to 
conversion  of  personal  property,  like  establish  the  English  rule  in  equity. 
that  in  Ward  v.  Ward,  87  Mich.  258;  The  statute  applies  to  a  claim  against 
would  be,  as  at  common  law  the  a  deceased  surety  in  a  bond :  As  a  con- 
plaintiff  might  waive  the  tort  and  tingent  claim,  Ernst  v.  Nau,  63  Wis. 
sue  in  assumpsit  Doubtless  the  law  184 ;  Palmer  v.  Pollock,  26  Minn.  433 
will  imply  a  promise  to  pay  in  meet  (administrator's  bond) ;  as  an  abso- 
cases  where  a  claim  ought  to  be  lute  claim,  Stewart's  Appeal,  39  Mich, 
paid.  The  proceedings  need  not  be  619  (injunction  bond).  See  Erast  v. 
formally  entitled.  In  re  Jefferson,  Nau,  suprcu  A  creditor  of  a  firm 
suprcL  who  presents  his  claim  against  the 

^  R  &,  sea  8848 ;  Probate  Code^  estate  of  a  deceased  partner  may  sue 

114 ;  Howell's  Stat,  §  6906.  the  survivor  for  the  same  debt  with- 
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§  384.  Claims  ha/rred  ty  statute  of  limitations.  —  But  no 
claim  barred  by  the  statute  of  limitations  can  be  allowed  to 
either  party  as  a  set-off  or  otherwise ; "  but  if  the  statute  has 
not  run  on  the  claim  of  a  creditor  before  the  death  of  the  de- 
cedent, it  is  extended  one  year  after  the  issuing  of  letters  tes- 
tamentary or  of  administration  in  Wisconsin  and  Minnesota.* 
In  Michigan  if  the  decedent  dies  before  or  within  thirty  days 
after  the  statute  has  run,  his  creditor's  right  of  action  or  to 
present  his  claim  is  extended  to  two  years  after  letters  are 
granted.^ 

§  385.  Effect  of  presentation  and  allowance. —  The  presenta- 
tion of  a  claim  to  the  court  or  commissioners  is  equivalent  to 
the  commencement  of  an  action  on  it,^  and  the  report  of  the 

out  showing  that  he  has  exhausted  creditors  was  given.    O^Mulcahey  t. 

the  remedy  against  the  estate.    Man-  Gragg,  45  Minn.  112L    An  executor 

ning   y.  Williams,  miprau    But  see  cannot  waive  the  statute  of  limita- 

contra,  Jameson  v.  Barber,  56  Wis.  taf'-^na    McGee  v.  McDonald's  Es- 

680,  which  holds  that  the  aUowance  tate,  66  Mich.  629.    Nor  the  rules  of 

in  county  court  is  a  judgment  which  evidence.    McHugh  v.  Dowd  Estate, 

draws  interest  from  its  rendition  as  86  id  462. 

other  judgments,  without  reference  >>  R.  &,  sec.  4284;  Gen.  8tat  1S78 

to  the  rate  of  interest  stipulated  in  Minn.,    ch.    66,  §   18l    Illustration : 

the   contract   (a   promissory   note).  Boyce  v.  Foote,  19  Wis.  199.    But 

That  the  note  was   merged  in  the  the  special  limitation  of  section  8844^ 

judgment    When  the  judgment  was  when  notice  to   creditors  is  given, 

paid  the  surviving  joint  maker  was  prevails  notwithstanding  this  statute, 

discharged  and  was  liable  only  to  the  Carpenter  v.  Murphey,  57  Wis.  541. 

estate  for  contribution.    The  payee  See  Bryant  v.  Livermore,  20  Minn, 

could  not  collect  the  additional  inter-  818  (271).    This  statute  does  not  run 

est  from  him.    The  estate  of  a  de-  during  the  absence  of  the  executor 

ceased  partner  is  not  liable  for  bonds  or  administrator  from  the  stat&  Wil- 

left  with  other  members  of  the  firm  kinson  v.  Winne,  15  Minn.  159  (128X. 

as   a   special    deposit   without   his  See  Morgan  v.  Dodge,  44  N.  H.  258L 

knowledge,  when  receiving  such  de-  ***  Howeirs  Stat,  §  8722 ;  Poet  v. 

posits  was  no  part  of  their  business.  Campau,    42    Mich.  90,  94.     When 

Hathaway's  Appeal,  52  Mich.  112.  statute  runs  for  breach  of  covenant 

2<R.  S.,  sec.  8841;  Probate  Code,  in  deed.    Sperry  v.  Moore's  Estate, 

sec.  106 ;  Howell's  Stat,  §  5896 ;  Jones  id.  858,  857.    Sword  v.  Keith,  81  id. 

V.  Estate  of  Keep,  28  Wis.  45 ;  Fitz-  247.    The  objection  of  the  statute  of 

Patrick  v.  Estate  of  Phelan,  58  id.  250.  limitations  should  be  heard  before 

See   Curran   v.    Witter,  68   id.    16.  the   commissioners    or   on   appeal 

When   statute  runs  against  certifi-  Shurbun  v.  Hooper,  40  id.  503, 505. 

cate  of  deposit    McGee  v.  McDon-  ^  B.  S.,  sec.  4242 ;  Boyce  v.  Footer 

aid,  66  Mich.  628,  630.    Prior  to  the  19  Wis.  199 ;  Jones  t.  Keep,  28  id.  45 ; 

probate  code  the  statute  did  not  run  Large  v.  Liarge,  29  id.  60 ;  Lightfoot 

after  decedent^s  death  if  no  notice  to  y.  Cole^  1  id.  26 ;  Aiken  v.  Morse^  104 
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commissioners  or  court  thereon  has  the  force  and  effect  of  a 
judgment." 

§386.  Extent  of  jtirisdictian. —  This  jurisdiction  seems  to 
extend  to  claims  of  every  nature  against  the  estates  of  de- 
ceased persons  which  may  be  the  foundation  of  a  judgment 
for  money,  whether  legal  or  equitable ;  to  claims  against  the 
deceased  as  a  joint  debtor  on  contract  as  well  as  those  that 
are  joint  and  several;*  to  a  claim  for  purchase-money  on  a 
land  contract ;  ®  to  a  claim  for  arrears  of  alimony  under  a  de- 
cree of  divorce ;  *  and  all  others  which  constitute  the  claimant 
a  creditor.  And,  under  some  circumstances,  it  extends  to  in- 
debtedness contracted  by  an  agent  after  the  death  of  his  prin- 
cipal, when  the  act  is  necessary  for  the  preservation  of  the 
estate,  and  to  prevent  loss,  and  is  an  act  that  may  be  done  in 
the  name  of  the  agent.'^ 

Haas.  277,  279.  281 ;  State  y.  Probate  505.    The  claim  is   merged  in  the 

Court,  25  Minn.  22.    The  opinion  in  judgment  in  Wisconsin.    Co-obligors 

this  ca39  of  Gilfillan,  CL  J.,  is  a  clear  are    discharged    by  payment,   and 

and  weU-stated  exposition  of  the  law  claimant   cannot   recover   of  them 

as  to  the  effect  of  the  allowance  of  any  excess  of  interest  according  to 

claims  not  appealed  from.    The  al-  the  contract  between  the  entry  of 

lowance  has  the  force  and  effect  of  judgment   and   time    of  payment 

a  judgment    All  persons  interested  Jameson  v.  Barber,  supra 

as  creditors,  next  of  kin,  heirs,  lega-  ^  Notes   22,   28,  supra;  Jones   y. 

tees  or  devisees,  and  those  claiming  Keep,  supra, 

under  them,  are  bound  by  it    The  ^  Gale  v.  Best  supra;  Probasco  v. 

title  to  real  estate  vests  in  the  heir  Crook,  89  Mich.  714. 

or  devisee  at  the  death  of  the  dece-  ^  Appeal  of  Guenther,  40  Wis.  115. 

dent  subject  to  be  taken  for  pay-  But  alimony  allowed  in  a  suit  for  di- 

mentupon  failure  of  other  assets,  and  vorce  cannot  be  increased,  after  the 

a   purchaser  before   administration  death  of  the  husband,  by  allowance  of 

takes  the  title  as  it  vests,  subject  to  a  claim  for  necessaries  furnished  the 

the  claims  of  administration  upon  it  wifa    Crittenden  v.  Schermerhorn, 

»7  Price  V.  Dietrich,  12  Wis.  626;  89  Mich.  661.  See  Bayliss  v.  Pricture, 

Gale  T.  Best  20  id.  44 ;  Jameson  v.  24  Wis.  651 ;  Edgerton  v.  Schneider, 

Barber,  66  id.  680;  R  a,  sec.  8842;  26  id.   885;    Donovan's   Appeal,    41 

State  V.  Probate  Court  supra;  Daw-  Conn.  551. 

son  V.  Girard  Life  Ins.  Ca,  27  Minn.  »i  Lenz  v.  Brown,  41  Wi&  17a   But 

411;  State  v.  Probate  Com't  40  id.  296 ;  probably  not  to  claims  which  require 

Lewis  V.  Welch,  48  N.  W.  Rep.  608.  the  adjustment  of  equities  with  other 

Though   claim    not  a   proper   one  parties.    See  note  21,  supra;  post,  ch. 

against  the  estate,  if  not  appealed  XXIII,    n.  52.    To   enumerate  and 

from.     Barber    v.    Bowers    (Minn.,  cite  all  the  authorities  where  there 

August  21, 1891).  49  N.  W.  Rep.  684.  have  been  appeals  on  questions  of 

See  Shurbun  v.  Hooper,  40  Mich.  508,  fact  would  serve  no  good  purposa 
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§  3S7.  Claims  of  remainder-men. —  The  probate  court  has 

jurisdiction  concurrent  with  a  court  of  equity  to  enforce  the 
claims  of  those  entitled  to  the  remainder,  after  a  life  estate,  to 
the  proceeds  of  real  estate  held  by  the  devisee  for  life,  against 

A  valid  contract  to  bequeath  certain  Fleets  50  Mich.  1 ;  Dickerson  v.  Dick- 
property  may  be  made.  See  Newton  arson,  id.  87 ;  Schwab  v.  Pierra  43 
V.  Newton,  46  Minn.  8S,  85.  When  a  Minn.  520.  When  equity  will  decree 
married  woman  cannot  maintain  a  specific  performance  of  parol  con- 
claim.  Barnes  y.  Morris,  86  Mich,  tract  to  compensate  in  land,  see  Taft 
585.  There  is  a  class  of  claims,  not  t.  Taf  t^  78  Mich.  502 ;  same  title,  59 
unfrequent,  which  requires  proof  id.  185.  In  Pierce  y.  Pierce,  64  Wis. 
of  an  express  contract  or  agree-  78,  a  mother  who  lived  separate  from 
ment  to  sustain  them.  No  contract  her  husband  was  allowed  for  tlie 
can  be  implied  from  circumstances,  support  of  her  minor  child  out  of  the 
tihough  they  may  be  proved  by  child's  estate  after  its  death.  A  part 
circumstantial  evidence  of  an  ex-  of  the  claim  accrued  before  the  child 
press  contract  These  are  unliqui-  (by  devise)  acquired  the*  estate.  Par- 
dated  claims  of  persons  between  tiUon  of  the  land  between  her  and 
whom  and  the  decedent  there  existed  her  husband  on  her  petition  before 
some  relationship  (as  of  parent  and  administration,  and  a  conveyance  by 
child,  step-parent  and  step-child,  the  husband  to  a  purchaser,  with  no- 
brother  and  sister,  or  other  close  re-  tioe,  did  not  estop  her.  See  as  to 
lationship),  for  services  performed  claim  of  son-in-law  for  board  of  his 
for  the  deceased,  or  for  board  and  father-in-law,  Wright  v.  Gun's  Es- 
maintenanca  If  they  are  members  tate,  85  Mich.  191.  A  claimant  for 
of  the  same  family,  in  such  cases  the  service  or  labor  may  testify  to  the 
proof  should  be  clear,  direct  and  pos-  time  employed  and  value  of  his  serv- 
itive,  showing  some  contract  or  ar-  ices.  Belden  v.  Scott,  65  Wi&  425.  If 
rangement  amounting  to  an  agree-  tenants  in  common  execute  a  joint 
ment»  to  establish  a  claim  for  pay-  bond  and  mortgage  on  their  com- 
ment beyond  that  received  at  the  mon  property  and  the  survivor  re- 
Ume.  Fisher  v.  Fisher,  5  Wis.  472 ;  deems  after  a  sale  on  foreclosure^ 
Hall  V.  Finch,  29  id.  278,  286 ;  Kaye  the  debt  being  extinguished  by  the 
V.  Crawford,  22  id.  820 ;  Mountain  v.  sale,  he  has  only  an  equitable  lien  on 
Fisher,  id.  98;  Pellage  v.  Pellage,  the  land,  and  no  claim  against  the 
82  id.  186 ;  Tyler  v.  Burrington,  89  id.  estate.  McLaughlin  v.  Curts,  27  id. 
876;  Wells  v.  Perkins,  48  id  160;  644  Otherwise  if  he  redeems,  after 
Bostwick  v.  BoRtwick  Estate,  71  id.  sale,  the  security  furnished  by  a 
278.  An  express  promise  to  pay  is  tliird  person,  mortgaged  to  secure  a 
binding  though  the  amount  or  rate  joint  obligation  of  the  deceased  and 
of  wages  is  not  agreed  upon.  Qeary  himself.  Groodrich  v.  Leland,  18 
V.  Geary,  67  id.  248.  Though  the  Mich.  110.  If  a  claim  is  presented 
agreement  was  to  pay  by  devise  in  by  a  foreign  executor  or  adminis- 
promisor's  will,  which  is  void  under  trator  in  Wisconsin  or  Minnesota,  he 
the  statute  of  frauds,  the  promise  to  must  file  an  authenticated  copy  of 
compensate  will  support  a  claim  his  appointment  (R.  S.,  sea  8267; 
quantum  meruit    Van  Fleet  v.  Van  (Sen.  Stat  1878^  Minn.,  ch.  77,  §  6X  ^ 
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the  executor  or  administrator  of  such  devisee  for  life.^  But 
such  a  claim  is  that  of  one  entitled  to  property  held  in  trust 
by  the  decedent,  rather  than  of  a  creditor  against  his  estate. 
§  388.  Claims  not  due. —  Claims  which  are  not  due  may  be 
allowed  both  against  and  in  favor  of  the  estate,  at  their  pres- 
ent value  at  the  time  of  allowance ;  but,  in  Michigan  and  Wis- 
consin, they  may  be  paid  according  to  the  terms  and  at  the 
time  specified  in  the  contract.** 

fore  commencement  of  action.  Fogle  charge.  See  McLaughlin  y.  Winner, 
T.  Schaeffer,  28  Minn.  804.  Letters  63  Wis.  120, 129,  180 ;  Pistorius'  Ap- 
iSBued  in  the  jurisdiction  of  the  dom-  peal,  63  Mich.  850.  But  see  Dam- 
icile  of  the  decedent  Ryan,  G.  J.,  pier  v.  8t  P.  T.  Ca,  46  Minn.  526. 
in  Smith  v.  Peckham,  89  Wis.  414,  The  execution  of  a  promissory  note 
419.  Li  Michigan  he  cannot  proceed  by  the  decedent  must  be  proved  if 
without  procuring  letters  in  that  contested.  There  is  no  presumption 
state.  Yickery  ▼.  Beir,  16  Mich.  50 ;  that  the  signature  is  genuine.  Will- 
Sheldon  T.  Rice,  80  id.  29a  See  Rey-  iams  v.  Riches,  77  Wi&  569 ;  R.  8., 
nolds  ▼.  McMuUen,  55  id.  56a  But  it  sec  4192 ;  Gen.  Stat  Minn.,  ch.  73, 
is  sufficient  if  letters  are  issued  be-  §  89;  Howell's  Stat,  §  692a  The 
fore  the  hearing.  Feustmann  v.  Gk>tt,  riglits  of  creditors  become  fixed  at 
65  id.  592.  See  Putnam  y.  Pitney,  45  the  time  of  death.  A  debtor  to  an 
Minn.  242b  Whether  an  advance  of  insolvent  estate  cannot  purchase  a 
money  by  a  wife  to  her  husband  is  a  claim  against  the  deceased  and  set  it 
gift  or  loan  is  a  question  of  inten-  off  agaiust  his  debt  Union  Nat 
tion.  McNally  v.  Weld,  80  Minn.  Bank  v.  Hicks,  67  Wia  189.  In  Mas- 
209.  A  judgment  creditor  of  an  in-  sachusetts  the  practice  in  insolvent 
solvent  corporation  may  file  a  claim  estates  is  to  compute  interest,  or 
on  the  individual  liability  of  a  de-  otherwise  according  to  the  contract 
ceased  stockholder.  Nolan  v.  Hazen,  to  the  date  of  death.  Smith's  Prob. 
44  id.  47a  Money  advanced  by  the  Law,  149.  If  the  assets  prove  suffi- 
widow  to  pay  expenses  of  last  sick-  cient,  and  whenever  an  equitable  dis- 
ness  and  funeral  may  properly  be  tributlon  requires  it  the  court  will 
allowed.  McNally  v.  Weld,  supra;  compute  interest  to  the  distribution. 
Booth  Y.  Radford,  57  Mich.  857.  But  Williams  v.  American  Bank,  4  Met 
funeral  expenses  are  not  debts  of  the  817. 

deceased  and  probably  would  not  be       w  Tryon  v.  Famsworth,  80  Wia  577. 

barred    by  notice   to   creditors.    If  This  would  not  be  assets  in  the  hands 

funeral  expenses,    including   tomb-  of  the  executor  or  administrator  for 

atones,  are  ordered  by  the  executor,  payment  of  debts.    Nor  would   a 

it  is  not  unusual  to  include  them  in  claim  for  purchase-money,  or   the 

his  final  account  for  adjustment  as  purchase^money  of  a  homestead  sold 

other  items  of  such  account  are  ad-  within  two  years  by  the  decedent  (see 

justed.    If    ordered   (as   frequently  Watkins  v.  Blatschinskl,  40  Wis.  847 ; 

happens)  by  the  widow  or  some  other  R.  S.,  sec.  2983X  if  designed  to  be 

party,  he  should  pay  them  only  upon  used  in  procuring  another.    Bailey 

order  of  the  court  if  there  can  be  any  v.  Steve,  70  Wis.  316,  and  cases  cited, 
question  of   reasonableness  of  the       '^R.  S.,  sec  3843;  Howell's  Stat, 
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§  389.  Secured  debts. —  The  failure  of  a  creditor  whose  claim 
is  secured  by  mortgage  to  present  his  claim  to  the  court  or 
commissioners  does  not  bar  his  right  to  collect  by  foreclosure 
and  sale  of  mortgaged  premises.** 

§§  5899,  5900.  Under  the  Probate  years  before  it  is  due  without  some 
Code,  section  104,  claims  not  due  must  personal  notice  to  the  creditor,  the 
be  presented  under  the  notice  to  debtor  being  entirely  solvent?  In 
creditors.  After  the  allowance  they  Michigan  it  is  held  that  all  claims 
draw  interest  as  judgments,  without  must  be  presented  to  commissioners 
reference  to  the  rate  stipulated  in  the  when  appointed.  Fish  v.  Morse,  8 
contract  Sec.  108.  There  is  no  res-  Midi.  84 ;  Clark  y.  Davis,  82  id.  154^ 
ervation  of  the  right  to  pay  according  and  other  cases.  But  the  question 
to  the  terms  of  the  contract  This  raised  in  Austin  v.  Saveland*8  Estate, 
provision  may  put  a  new  condition  supra,  as  to  debts  not  due,  does  not 
into  long-time  notes  or  obligations  if  appear  to  have  arisen,  and  section 
the  maker  dies  before  due.  It  prob-  5900  of  the  statutes  has  not  been  con- 
ably  could  not  apply  to  impair  the  strued.  The 'Hhen  present  value**  of 
obligation  of  any  contract  made  be-  demands  not  due  is  the  principal  and 
fore  it  was  adopted.  Gen.  Stat  1878,  interest  to  that  date  (if  drawing  in- 
ch. 58,  §§  1S»  14 ;  Const  Minn.,  art  I,  terest)  at  the  contract  rate,  or  (if  not 
eec.  11.  In  Wisconsin  it  is  held  that  drawing  interest)  discounted  for  the 
claims  not  contingent^  though  not  time  it  has  to  run  to  maturity.  Per- 
due, must  be  presented  or  they  will  haps  the  accrued  interest  not  yet  due, 
be  barred.  Austin  v.  Saveland  Estate^  if  considerable,  should  be  discounted 
77  Wis.  108.  The  provision  as  to  pay-  for  the  time  to  run  before  it  becomes 
ment  according  to  the  terms  of  the  dua 

contract  has  not  been  construed.  ^^Edgerton  ▼.  Schneider,  26  Wis. 
But  it  is  possible  that  a  creditor  may  885 ;  Jones  ▼.  Tainter,  16  Minn.  512L 
receive  his  interest  promptly  one  The  deficiency,  if  any,  upon  a  fore- 
year,  and  when  he  makes  inquiry  as  closure  sale  may  be  certified  to  the 
to  why  he  does  not  receive  it  the  court  of  probate  and  treated  as  other 
next  year  may  find  that  the  debt  is  allowed  claims  are.  It  has  no  prefer- 
extinguished  by  the  death  of  the  ence  over  other  debts.  HiU  v.  Town- 
debtor  and  a  notice  in  a  local  news-  send,  45  id.  167 ;  Reinig  v.  Hait- 
paper.  If  he  is  lucky  enough  to  re-  mann,  69  Wi&  28 ;  Sheldon  v.  Estate 
side  in  another  state,  however  (and  of  Warner,  69  Mich.  441  See  g  411, 
his  claim  is  large  enoughX  the  fed-  tn/ra,  and  notes.  In  the  Wisconsin 
oral  court  will  protect  him.  §  8776,  and  Michigan  cases  a  judgment  (de- 
and  note  15c,  supra.  When  a  system  cree)  for  the  deficiency  is  against  the 
which  was  first  planned  to  facilitate  administrator  de  bonis  intestatoris. 
the  speedy,  economical  and  equitable  That  he  cannot  prove  his  claim 
distribution  of  insolvent  estates  is  ap-  against  an  insolvent  estate^  receive 
plied  with  increasing  stringency  to  his  dividend  and  enforce  the  balance 
debts  of  all  decedents,  it  would  seem  against  the  security  is  well  settled  in 
proper  to  provide  for  some  flexibility  Massachusetts.  See  Famum  v.  Bou- 
to  guard  against  danger  of  gross  in-  telle,  18  Met  159 ;  Middlesex  Bank 
justice  in  any  case.  Ought  a  debt  in  ▼.  Minot  4  id.  826 ;  Hooker  ▼.  Olm- 
any  case  to  be  wiped  out  of  existence  stead,  6  Pick.  481 ;  Haverhill  L.  &  F. 
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§  390.  Responsibility  ofexeeutarSj  etc. —  Generally,  if  an  ex- 
ecutor or  administrator  carelessly  or  negligently  allows  and 
pays,  or  suffers  judgments  to  go  by  default  against  the  estate 
on  claims  which  the  estate  is  not  bound  to  pay,  it  is  a  devas- 
tavit.^  The  idea  is  too  prevalent,  under  our  statutes,  that  ex- 
ecutors and  administrators  are  relieved  from  any  responsi- 
bility in  this  matter.  But  it  is  an  important  part  of  their  duty 
to  oppose  any  fraudulent,  illegal  or  unjust  claims  that  may  be 
presented  to  the  court  or  commissioners.  Any  corrupt  con- 
duct in  not  doing  so  is  a  breach  of  their  bond.*^ 

§  391.  Report  on  claims. —  When  the  time  limited  for  pres- 
entation of  claims  has  expired,  the  court  or  commissioners,  in 
Wisconsin  (the  commissioners  in  Michigan),  make  a  statement 
embracing  lists  of  all  claims  presented  against  the  deceased 
and  those  exhibited  in  offset ;  the  amount  allowed  and  disal- 
lowed in  each  case,  and  the  final  balance,  whether  against  or  in 
favor  of  the  estate.  In  Michigan  the  report  must  state  par- 
ticularly the  manner  of  giving  notice  to  claimants;  and  in 
Wisconsin  the  report  "  shall  be  recorded  and  stand  as  the  judg- 
ment of  the  court."  If  in  favor  of  the  estate,  the  collection 
may  be  enforced  by  execution  in  Wisconsin." 

As8*a  ▼.  Cronin,  4  Allen,  144  Other-  stead's  Adm'rs,  18  Wendell,  666; 
wise  if  the  security  is  furnished  by  a  Chouteau  v.  Hooe,  1  Pin.  668.  Other- 
third  person.  Savage  v.  Winchester,  wise  in  Minnesota,  if  the  complaint 
16  Gray,  453.  See  Amory  v.  Francis,  alleges  assets  and  is  personally  served. 
16  Mass.  80a  So  in  Minnesota.  Pro-  Qen.  Stat  1878,  ch.  77,  §  8. 
bate  Code,  sec.  122,  subd.  5.  But  in  ^  Parsons  v.  Mills,  2  Mass.  80.  The 
Michigan  the  presentation  and  allow-  commissioners  are  not  bound  by  an 
ance  before  commissioners  of  the  account  stated  with  or  admitted  by 
debt  is  not  such  a  proceeding  at  law  the  administrator,  but  may  reject  it 
as  prevents  the  foreclosure  of  amort-  Fish  v.  Morse,  8  Mich.  84;  Clark  v. 
gage,  given  to  secure  it,  by  adver-  Davis,  82  id.  154,  157;  White  v. 
tisement  (Howell's  Stat,  §  8498,  Ledyard,  48  id  264.  See  Barry  v. 
sabd.  2b)  Larzelere  v.  Starkweather,  Davis,  83  id.  515 ;  First  Nat  Bank 
88  Mich.  96,  105.  In  case  of  an  in-  v.  How,  28  Minn.  150.  But  he  is  not 
solvent  estate  this  might  reverse  the  bound  to  defend  against  a  just  claim, 
KasBachusetts  cases  cited.  and  may  consent  to  judgment  on  it 
*  Chambers'  Appeal,  11  Pa.  St  486 ;  in  suit  pending.  Sheldon  v.  Estate  of 
Bobinson  v.  Gee^  1  Vesey,  Sr.  254.  Warner,  59  Mich.  444  No  formal 
Unless  as  residuary  legatee,  he  has  issue  or  objection  necessary.  Winter 
given  bond  to  pay  debts  and  legacies,  v.  Winter  (Mich.,  Feb.  5,  1892X  51 
Probate  Judge  v.  Abbott^  50  Mich.  N.  W.  Hepi  86a 
27a  But  his  default  is  not  an  ad-  >?  R  S.,  sec.  8842 ;  post,  §  892 ;  How- 
mission  of  aasetB.    Butler  v.  Hemp-  ell's  Stat,   §  5898.     Doubtless   the 
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§  391a.  (Orders  on  claims  in  Minnesota. —  The  probate  code 
provides  (aB  the  former  statute  did)  for  entering  ail  claims  as 
received  in  a  book.'^  But  an  order  allowing  or  disallowing 
each  claim,  containing  the  date  of  the  order,  the  amount  al- 
lowed, and  the  amount  disallowed,  is  made,  which  is  attached 
to  the  claim  with  the  offsets  if  any.*'  Any  balance  against  a 
claimant  may  be  collected  by  execution  issued  out  of  the  pro- 
bate court.** 

§  392.  When  administrator  may  not  ie  sued. —  No  action 
can  be  commenced  in  Wisconsin  or  Michigan,  when  notice  to 
creditors  has  been  given,  against  an  executor  or  administrator 
for  any  debt  of  the  deceased,  nor  any  attachment  or  execu- 
tion issued  against  the  estate,  until  after  the  expiration  of  the 
time  limited  for  paying  debts  by  the  court.**^  The  probate 
code  prohibits  any  action  at  law  for  the  recovery  of  money 
only  against  any  executor,  administrator  or  guardian  until  he 
is  ordered  to  pay  the  debts  and  fails  to  do  it.*^ 

judge  acting  in  place  of  commission-  an  action  must  allege  the  failure  to 
era  under  §  5898  should  make  and  limit  the  time  or  give  notice,  Lannon 
file  a  similar  report  Upon  appeal  v.  Hackett,  49  Wi&  261,  272L  When 
the  heira  cannot  object  to  a  prema-  action  of  the  county  court  not  a  bar. 
ture  return  by  the  commissioners.  Ashley  v.  Eggers,  59  id.  563.  If  the 
Johnson  t.  Johnson's  Estate,  66  Mich,  order  and  notice  are  defective,  the 
525.  The  commissionera  cannot  add  court  may  hear  the  claim  after  the 
to  their  report  a  claim  not  presented  time  attempted  to  be  limited.  See 
and  allowed  during  the  life  of  their  Large  v.  Large,  29  id.  60 ;  Brill  v.  Es- 
commission.  McGee  v.  McDonald's  tate  of  Ide,  75  id.  113.  When  action 
Estate,  id.  628.  The  conclusion  of  tlie  barred.  Austin  v.  Saveland's  Estate, 
commissioners,  if  within  their  power,  77  id.  108u  Administrators  cannot  be 
is  final  if  not  appealed  from.  Shur-  sued  as  such  in  justice  courts  in  Mich- 
bun  V.  Hooper,  40  id.  504.  If  com-  igac.  Basom  v.  Taylor,  39  Mich.  682 ; 
missionera  neglect  to  report  they  may  Howell's  Stat,  §  6815.  NorinWis- 
be  compelled,  on  motion  of  any  party  consin.  R.  S.,  sec.  397a 
interested,  by  the  order  of  the  court  *^  Probate  Code,  sea  107.  The  pro- 
which  appointed  them.  Blanchard  yision  is  that  no  action  in  tlie  cases 
V.  Allen,  116  Mass.  447.  They  are  to  specified  shall  be  brought "  except  as 
make  their  return  to  the  courts  not  to  provided  in  this  coda"  Refusal  to 
the  executor  or  administrator.  Nel-  pay  a  claim  when  ordered  would  be 
sou  V.  Woodbury,  1  M&  251  (Form  a  breach  of  the  bond,  for  which  suit 
98).  may  be  directed.  Code,  sec.  286.  The 
'^'^  SiKX  7,  subdL  6^  design  seems  to  be  to  compel  all  daim- 
^Soc,  110.  antstoapplyinprobateoourt^  whether 
S!)it  {i^oc  109 ;  posU  §  891.  the  time  is  limited  and  notice  given 
«o  H.  a,  sec.  8845 ;  HowelFs  Stat,  to  creditora  or  not  The  section  (107) 
tig  5902, 5947.    The  complaint  in  such  contains  a  five-year  limitation,  with- 
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§  393.  lAmiiaUon  of  time  for  payment  of  debts — Michigan 
and  Minnesota. — The  statutes  of  Michigan  (like  the  former 
statutes  of  Wisconsin)  require  the  probate  court,  at  the  time 
of  granting  letters,  to  make  an  order  allowing  time  for  dis- 
posing of  the  estate  and  paying  debts  and  legacies.  The  pro- 
bate code  retains  this  provision,  except  that  the  order  is  one 
allowing  time  for  the  settlement  of  the  estate.  The  time 
allowed  is  not,  in  the  first  instance,  to  exceed  one  year  and 
six  months.** 

§  394.  Account  to  le  rendered  in  Wisconsin  —  Order  to  pay 
debts. —  Before  the  making  of  such  an  order  in  Wisconsin,  the 
statute  now  provides  that  within  sixty  days  after  the  expira- 
tion of  the  time  limited  for  creditors  to  present  their  claims, 
every  executor  or  administrator  shall  render  an  account  of 
his  administration  to  the  county  court,  and  the  court  shall 
thereupon  direct  him  to  proceed  forthwith  to  the  payment  of 
the  debts  and  final  settlement  of  the  estate,  unless  it  shall 
satisfactorily  appear  (1)  that  the  personal  assets  are  insuffi- 
cient and  that  there  is  real  estate  that  can  be  mortgaged, 
leased  or  sold  to  pay  such  debts ;  (2)  that  an  appeal  has  been 
taken,*^  which  necessarily  delays  the  settlement ;  (3)  that  col- 
lectible debts  due  the  estate  have  not  been  collected ;  (4)  that 
a  contingent  claim  has  been  allowed  by  which  the  final  settle- 
ment is  necessarily  delayed,  or  (5)  that  some  good  and  suffi- 
cient cause  for  delay  exists.^ 

in  which  time  it  would  seem  a  cred-  limitation    is    less    than    eigliteen 

itor  must  present  his  claim,  and  ap-  months,  must  be  made  upon  such 

ply  for  administration  if  no  one  else  general  idea  as  to  tJie  condition  of 

moves  in  the  matter.    The  provision  the  estate  as  may  he  obtained  from 

is  not  to  affect  any  lien  existing  at  the  persons  interested  in  it 

tiie  death  of  the  decedent    The  sec-  ^^  The  subject  of  appeals  from  the 

ond  proviso  preserves  the  right  of  allowances  or  disallowances  of  claims 

action  against  the  next  of  kin,  etc.,  will  be  treated  in  the  chapter  on  ap- 

who  have  received  assets  of  the  es-  peals,  post,  ch.  XZIV. 

tate,  in  cases  where  such  actions  may  ^  R.  Sw,  sea  8849.    The  bond  of  an 

be  maintained.    But  when  a  time  is  executor  or  administrator  is  *'  to  ren- 

limited,  and  notice  to  creditors  given,  der  a  true  and  just  account    .    .    . 

the  statute  (sec.  104)  seems  to  be  an  within  one  year,  and  at  any  other 

effectual  bar  to  all  claims  not  pre-  time  when  required  by  such  court*' 

sented,  whether  due  or  not  due  or  Sec.  8794.    If  the  time  limited  to  pre- 

ooDtingent  sent  claims  is  six  months,  this  ac- 

^HoweU's  Stat,  §  5918;   Probate  count  would  be  required  in  about 

Code^  sea  116.    This  order,  if  the  eight  month&    Whetlier  the  failure 
14 
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§395.  Order  limiting  time — Wisconsin. — If  any  cause  of  de- 
lay exists,  instead  of  an  order  to  proceed  forthwith  to  the  pay- 
ment of  debts,  the  practice  is  to  make  an  order  similar  to  that 
required,  at  the  time  of  issuing  letters,  by  the  Michigan  and 
Minnesota  statutes  (and  the  former  statute  of  Wisconsin),  fix- 
ing the  time  within  which  the  executor  or  administrator  shall 
pay  the  debts  and  legacies,  and  make  a  final  settlement  of  the 
estate  and  of  his  account,  but  not  for  a  longer  period  than 
twelve  months.** 

§  396.  Further  extension  of  time  to  pay  debts  and  legacies. — 
In  Wisconsin,  upon  petition  of  the  executor  or  administrator, 
under  oath,  setting  forth  the  remaining  assets,  the  debts  and 
legacies  unpaid,  the  reasons  for  delay,  and  what  additional 
time  is  deemed  requisite,  a  longer  time  may  be  granted,  as 
the  nature  of  the  case  may  require,  after  hearing,  upon  notice 
to  all  persons  interested  by  publication  three  weeks  as  in  other 
cases;  and  the  time  may  be  further  extended  if  necessary 
upon  like  petition  and  notice,  but  not  so  that  the  whole  time 
will  exceed  six  years.*^  In  Minnesota  the  time  may  be  ex- 
tended, upon  good  cause  shown  by  the  executor  or  adminis- 
trator, for  settlement  of  the  estate,  not  exceeding  one  year  at 
a  time  nor  so  that  the  whole  time  will  exceed  three  years, 
unless  a  longer  time  is  necessary  under  the  provisions  of  a 
wilL*"    In  Michigan  the  time  for  paying  debts  and  legacies 

to  render  it»  unless  required  by  an  ^  R.  S^,  sea  8S50  (Form  101). 
order  of  the  court;  would  be  a  breach  ^  R  Sl.  sec.  8850.  Under  this  seo- 
of  the  bond,  quoare.  If  there  are  tion  it  is  said  that  the  functions  of 
funds  sufficient  to  pay  the  debts,  the  an  executor  as  such  cease  at  the  end 
order  may  be  made,  though  a  large  of  six  years.  He  cannot  hold  po»- 
amount  of  unsettled  accounts  remain,  session  of  lands  devised  charged  with 
Perkins  v.  Shadbolt,  44  Wi&  574.  an  annuity  payable  from  the  rents 
The  account  required  by  this  section  and  profits,  for  the  purpose  of  pay- 
is  not  to,  be  settled  upon  notice,  nor  ing  the  annuity.  In  re  Estate  of 
allowed  as  a  settled  account  by  the  Pierce,  56  Wi&  660.  But  see  Batch* 
court  The  purpose  of  it  is  that  the  elder  ▼.  Batchelder,  20  id.  452w  But 
courts  with  the  inventory,  account  if  the  provisions  of  a  wiU  render  the 
and  allowance  of  claims  before  it,  settlement  impossible  in  the  time 
may  be  able  to  determine  whether  limited  by  the  statute,  the  executor 
the  estate  can  be  settled  forthwith,  must  administer  the  estate  according 
and  what  time,  if  any,  is  necessary  to  the  will  Scott  ▼.  West;  68  id.  689 
to  be  allowed  for  that  purpose.  See  (Forms  100  to  103). 
Hall  V.  Qrovier,  25  Mich.  42S  (Form  «•  Probate  Code^  sea  117. 
90). 
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may  be  extended  on  application  of  the  executor  or  adminis- 
trator from  time  to  time  as  the  circumstances  of  the  estate 
may  require,  not  exceeding  one  year  at  a  time  nor  so  that  the 
whole  time  allowed  an  original  executor  or  administrator  shall 
exceed  four  years.*** 

§  397.  When  there  is  an  anointment  de  lonis  non. —  When 
a  vacancy  occurs  in  the  ofSce  of  executor  or  administrator, 
tmd  an  administrator  de  honie  nouy  or  de  honis  non  with  the 
will  annexed,  is  appointed,  the  time  for  settlement  may  be 
extended,  in  Wisconsin,  for  cause  shown,  six  months  without 
notice,  and  for  a  longet  time  upon  petition  and  notice  as 
aforesaid,  but  not  so  that  the  whole  time  shall  exceed  six  years 
vand  six  months  from  the  granting  of  the  original  letters.*^  In 
Minnesota,  under  like  circumstances,  the  time  may  be  extended 
not  exceeding  one  year  at  a  time  and  not  exceeding  one  year 
beyond  the  time  which  might  by  law  be  allowed  to  the  orig- 
inal executor  or  administrator.**  In  Michigan  the  time  for  an 
administrator  de  honis  non  may  be  extended  not  exceeding 
one  year  at  a  time,  and  not  exceeding  six  months  beyond  the 
time  which  might  by  law  be  allowed  to  the  original  executor 
or  administrator.** 

^^  HoweU*8  Stat,  §  5919.  application  to  extend  the  time  be- 

^  B.  SL,  sea  8861.    See  note  48a,  yond  one  year  and  six  months  after 

-infnu  the  date  of  the  original  letters.  Hoff- 

tt  Probate    Code,   sea    11&     The  man  ▼.  Beard,  S2  Mich.  218,  was  un- 

oode  does  not  seem  to  require  notice  derstood  to  hold  that  these  statutes 

of  an  application  to  extend  the  time  fixed  a  limit  of  the  lien  of  creditors 

to  be  given  in  any  case.    The  whole  upon  the  estate,  after  which  real  es- 

extension  cannot  exceed  four  years  tate  could  not  be  sold  by  an  adminis- 

under  these  8tatute&    Construed  in  trator  or  executor  for  the  payment  of 

-connection  with  the  five  years*  lim-  debts.    In  that  case  the  estate  was  re- 

itation,  when  debts  cease  to  be  a  opened  and  license  to  seU  granted 

charge  upon  the  estate,  in  section  107,  more  than  eight  years  after  the  ac- 

there  seems  to  be  no  room  for  the  counts  of  the  administrator  had  been 

application  of  the  doctrine  of  Wilkin-  settled  and  distribution  to  creditors 

son  V.  Estate  of  Winne,  16  Minn.  159  ordered,  the  estate  being  insolvent 

«(128).   After  five  years  it  would  seem  In  Larzelere  v.  Starkweather,  88  Mich. 

that  creditors  could  only  seek  their  90,  Hoffman  v.  Beard  is  distinguished, 

remedy  against  the  next  of  kin,  eta,  and  tbe  doctrine  announced  that  the 

if  not  barred  by  a  previous  adminis-  probate  court  did  not  lose  jurisdic- 

•tration  and  notice  to  creditoT&  tion  to  license  a  sale  when  the  ad- 

*^  Howell's  Stat,  §  6921.    Under  ministration  was  delayed  beyond  the 

this  and  §  6920,  three  weeks'  publi-  statutory  limitation  by  causes  beyond 

^^tioo  of  notice  is  required  of  every  the  control  of  the  court  or  adminis* 


212  FBOBATB  LAW  AND  PBAOTIOB. 

§  398.  When  debts  to  lepaid  infuU. —  After  the  amount  of 
the  indebtedness  of  an  estate  has  been  ascertained  in  the  man- 
ner stated,  if  the  assets  received  by  the  executor  or  adminis- 
trator which  can  be  used  for  that  purpose  are  sufficient,  he 
must  pay  the  whole  within  the  time  limited  for  that  purpose.* 

§  399.  Order  of  priority  fixed  hy  statutes. —  If  the  assets  are 
insufficient  to  pay  the  whole,  the  statutes  prescribe  the  order 
of  priority  according  to  which  the  payments  are  to  be  made. 

§  400.  Priorities. —  In  Wisconsin  and  Michigan  this  order, 
after  the  payment  of  expenses  of  administration,  which  take 
precedence  of  all  other  claims,  is :  (1)  Necessary  funeral  ex- 
penses.*^ (2)  Expenses  of  the  last  sickness.  (3)  Debts  hav- 
ing a  preference  under  the  laws  of  the  United  States.  (4)  Debts 
due  to  other  creditors.  All  debts  of  a  prior  class  are  to  be 
paid  before  any  of  a  subsequent  class,  and  if  the  amount  ap- 
plicable to  debts  of  any  class  is  insufficient,  a  dividend  is  to  be 
made  in  proportion  to  the  amount  of  each  claim  of  that  class.*® 

trator.  See,  also,  Church  v.  Holcomb»  Hanrahan,  60  id.  485,  490.  In  Mich- 
45  Mich.  29 ;  Daly's  Appeal,  47  id.  igan  the  functions  of  the  administra- 
448,  444-5.  In  Pratt  ▼.  Houghtaling,  tor  seem  to  continue  until  the  debts 
45  id.  457,  it  was  held  that  the  in-  are  paid  and  estate  settled.  See  in- 
terim between  the  extinction  of  the  stances,  Winegar  v.  Newland,  44  Mich, 
authority  of  the  executrix  and  ap-  867 ;  Palm's  Appeal,  id.  687,  and  other 
pointment  of  an  administrator  de  cases  in  which  proceedings  were  had 
bonis  non  might  be  added  to  the  stat-  long  after  the  statutory  limit  of  tima 
utory  period.  In  Ireland  v.  Miller,  71  «  R  a,  sea  8852 ;  Probate  Code^ 
id.  119,  license  was  granted  to  sell  sea  122;  HoweU's  Stat,  §  5922.  If 
lands  twelve  years  after  the  claims  he  does  not  pay,  the  creditor  must 
against  the  estate  were  adjusted,  but  pursue  the  remedies  provided  by  the 
the  case  was  decided  on  other  points ;  statutes.  He  cannot  neglect  them 
but  the  decree  of  the  circuit  court,  and  afterward  seek  the  aid  of  a  couirt 
which  was  aflBbrmed,  recognized  the  of  equity.  Winegar  v.  Newland, 
right  to  sell  for  the  payment  of  a  supra,  870.  When  the  administrator 
legacy.  Pages  126, 127.  If,  as  inti-  becomes  peisonally  liabla  Palm's 
mated  in  In  re  Pierce,  supra,  an  ad-  Appeal,  supra.  If  he  pays  some  claims 
ministrator  becomes  functus  officio  in  full  and  the  estate  proves  insulv- 
at  the  end  of  six  years,  and  an  ad-  ent>  he  may  recover  the  excess  paid 
ministrator  de  bonis  non  at  the  end  above  their  shares  Walker  v.  TTill, 
of  six  years  and  six  months,  if  fur-  17  Mass.  880. 

ther  assets  are  discovered  another  ad-  4>*  See  Booth  v.  Badfoid,  57  Michi 

ministrator  must  be  appointed  whose  857. 

time  could  not  be  limited  under  those  ^R  Sw,  sea  8852;  Howell*8  Stat, 

statutes,  or  such  assets  lost  to  the  §§  5928,  5924.    By  this  daasification, 

distributees  of  the  estate.    Estate  of  docketed  judgments  are  classed  with 

Kirkendall,  48  Wis.  167 ;  Murphy  v.  other  debts  having  no  preferences 
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§  401.  Practice  in  Minnesota. —  The  recent  legislation  has 
made  some  important  changes  from  the  former  statutes.  The 
order  of  priority  now  is,  after  expenses  of  administration  are 
paid:   (1)  Funeral  expenses.    (2)  Expenses  of  last  sickness. 

(3)  Debts  having  preference  by  the  laws  of  the  United  States. 

(4)  Taxes.  (5)  Debts  duly  proven  to  be  due  to  other  credit- 
ors.'^ But  no  debt  or  claim  for  which  the  creditor  holds  a 
security  shall  be  paid  until  the  creditor  has  exhausted  or  re- 
leased his  security." 

§  402.  I>i8tribution  to  creditors, —  At  or  before  the  time 
limited  for  the  payment  of  debts,  in  Michigan,  and  after  the 
time  limited  for  the  presentation  of  claims  has  expired  and 
the  indebtedness  has  been  ascertained,  in  Wisconsin,  a  distri- 
bution is  to  be  ordered  to  the  creditors.  In  Wisconsin  the 
court  is  to  make  an  order  or  judgment  (in  Michigan  an  order 
or  decree)  for  the  payment  of  the  debts,  in  whole  or  in  part, 
as  the  case  may  require,  out  of  the  assets  available  for  the 
purpose.**    In  Minnesota,  the  executor  or  administrator  is  re- 

But  in  Wisconsin,  if  such  judgment  the  security  to  the  amount  of  per- 

has  become  a  lien  on  real  estate  or  on  sonal  assets. 

property  attached  before  the  death  ^  R  S.,  sea  8858 ;  Howell's  Stat, 

of  the  judgment  debtor,  it  may  be  en-  §  5025.    None  but  claims  adjusted  as 

forced  against  Hie  property,  under  prorided  by  the  statutes  can  be  or- 

R.  a,  sees.  2751,  2978  and  8845.  dered  paid.    Clark  v.  Davis,  82  Mich. 

91  Probate  Code,  sec.  122.  This  seems  154^  158L    But  such  an  order  made 

to  put  docketed  judgments  all  on  a  as  of  course,  upon  it  merely  appear- 

par  with  each  other  and  with  other  ing  that  the  debts  are  less  than  the 

allowed  claims.    What  effect,  if  any,  appraisal  of  the  inventory,  is  only 

this  may  have  upon  the  provisions  of  prima  fade  evidence  in  a  suit  on  the 

tiie  general  statutes  as  to  the  lien  of  administrator's  bond.     He   is    not 

judgments  docketed  and  executions,  bound  by  the  inventory  and  appraisal, 

qwxret    See  Gten.  Stat  1878,  ch.  66,  but  may  explain  it  and  show  that  he 

8ec&  277,  298.     Compare  sec.    104,  has  no  assets  to  pay  from.    Hilton  v. 

Probate  Code.  Briggs,  54  id.  265.    Such  orders  are 

^  See  note  84,  9Upra^    Though  the  usually  made  merely  pro  forma  if  at 

debts  of  a  deceased  person  become  a  alL    If  made  on  the  application  of 

lien  upon  his  real  estate  until  the  es-  creditors  and  after  notice  and  hear- 

tate   is  settled.      State  v.   Probate  ing,  it  would  doubtless  be  conclusive 

Court,  26   Minn.    22;    Hoffman   ▼.  if   not  appealed  from.    It  is  quite 

Beard,  82  Mich.  218.    They  have  no  usual  in  practice  to  omit  it  altogether 

lien  on  the  personal  assets.    Dixon,  unless  there  is  a  deficiency  of  assets* 

CL  J.,  in  Williams  ▼.  Ely,  18  Wis.  1.  and  payment  of  a  dividend  is  to  be 

The  personal  responsibility  and  bond  ordered  (Form  104)l 
of  the  executor  or  administrator  is 
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quired  to  proceed,  if  he  has  sufficient  assets,  to  pay  the  debts 
and  legacies  in  full ;  if  not  sufficient,  he  is  to  pay  in  the  order 
of  their  priority,  but  without  any  preferences  among  debts  of 
the  same  class."* 

§  4:03.  Distribution  if  appeal  pending. —  If  an  appeal  has 
been  taken  on  any  disputed  claim,  the  judgment  or  decree 
may  be  suspended,  or  may  be  made  for  the  claims  allowed 
and  not  appealed  from,  leaving  in  the  hands  of  the  executor 
or  administrator  sufficient  assets  to  make  a  like  payment  on 
the  disputed  claim  when  the  appeal  is  determined  and  the 
dispute  settled.  If  the  claim  is  allowed,  the  court  is  to  order 
it  paid  out  of  the  assets  so  retained  to  the  same  extent  and  in 
the  same  proportion  as  the  others.** 

§  404.  Judgment  or  decree  for  payment — Effect —  The  judg- 
ment or  decree  for  payment  of  debts  will  of  course  vary  ac- 
cording to  circumstances.  If  the  executor  or  administrator 
has  assets  available  for  payment  of  the  whole  indebtedness,  it 
will  be  for  the  whole.  If  not,  the  classes  to  be  paid  in  full, 
if  any,  should  be  specified  in  the  order  of  their  priority  under 
the  statutes.  If  only  a  part  of  the  debts  of  any  class  can  be 
paid,  the  percentage  and  amount  of  dividend  to  each  creditor 
should  be  specified.  The  order  or  judgment  should  be  specific 
and  distinct  as  to  the  amount  to  be  paid  to  each  creditor,  be- 
cause the  creditor  has  then  a  right  to  demand  payment  from 
the  executor  or  administrator  of  the  amount  ordered  to  be 
paid  to  him,  and  may  maintain  an  action  against  the  adminis- 

ftSa  Probate  Code,  sees.  121, 122, 123.  In  such  cases,  unless  other  assets  will 
No  order  seems  to  be  required  for  the  be  realized,  it  is  necessary  to  retain 
first  distribution.  But  doubtless  the  sufficient  also  for  the  costs  and  ex- 
executor  or  administrator,  if  he  penses  of  the  litigation.  The  amount 
deemed  it  necessary  for  his  protection,  retained  should  be  sufficient  to  cover 
in  case  of  any  doubt  might  petition  the  claim  as  presented,  though  the 
for  the  instruction  of  the  court  as  to  amount  allowed  was  lesa  On  appeal 
the  distribution  of  assets  in  his  hands,  the  trial  is  de  novo,  and  the  amount 
and  an  order  made  upon  such  peti-  recovered  may  exceed  the  amount 
tion  and  notice  to  the  creditors  would  allowed  by  commis8ioner&  York  v. 
bind  them.  Orton,  65  Wi&  6.    But  cannot  exceed 

MR  S.,  sec.  8854;  Howell's  Stat,  the  amount  of  the  claim  presented 

§  5926.    The  administrator  is  to  re-  to  the  commissioners,  if  no  new  issue 

tain  assets  to  pay  the  appealed  claim  was  formed  on  the  appeal   White  ▼• 

in  the  same  proportion  as  the  others  Allen,  18  Mich.  194 
in  Minnesota.  Probate  Code,  sea  124. 
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trator  or  executor  on  it  as  for  his  own  debt,  or  on  his  official 
bond,"  which  he  cannot  do  before,  unless  the  executor  or  ad- 
ministrator neglects  his  duties." 

§  405.  Further  distribution. —  If  the  whole  of  the  debts  are 
not  paid,  nor  the  whole  assets  applicable  to  the  payment  of 
debts  distributed,  or  other  assets  afterward  come  to  the  hands 
of  the  executor  or  administrator,  further  distribution  among 
creditors  may  be  ordered  from  time  to  time  according  to  the 
circumstances.*^ 

§  406.  In  ancillary  administration. —  If  the  estate  is  of  a 
non-resident  of  the  state  and  the  administration  merely  ancil- 
lary, the  distribution  of  assets  among  creditors  is  made  accord- 
ing to  the  law  of  the  place  of  ancillary  administration,  without 
regard  to  preferences  among  them  according  to  the  law  of  the 
domicile  of  the  decedent."  The  funds  at  the  place  of  ancil- 
lary administration  should  be  administered  to  pay  the  debts 
of  citizens  in  that  jurisdiction,  and  the  residue  remitted  for 
distribution  in  the  principal  administration  at  the  place  of 
domicile ; "  and  the  distribution  to  creditors,  if  there  is  a  de- 
ficiency of  assets  to  pay  all  the  debts  of  the  estate,  although 
there  may  be  sufficient  at  the  place  of  ancillary  administration 
to  pay  all  the  debts  in  that  state,  it  has  been  held,  is  to  be 
made  upon  the  principles  of  equity,  and  the  creditors  there 

»R.  a,  sea  8856;  Howeirer  Stat,  ^tK  a,  sec  8856;  Ptobate  Code, 
§  6929.  The  provision  for  an  action  sea  126 ;  Howell's  Stat,  §  692a  A 
on  the  order  for  payment,  if  the  debt  decree  of  the  probate  court  that  fur- 
is  not  paid,  is  not  retained  in  Minne-  ther  assets  haye  come  to  tlie  hands 
sota.  If  he  has  assets  and  refuses  to  of  the  executor  or  administrator  is 
pay,  as  required  by  Probate  Code,  conclusiye  in  an  action  by  a  creditor 
sections  121, 122,  probably  the  court  (Ostrom  y.  Curtis,  1  Cush.  461,  466), 
would  direct  a  suit  on  his  bond,  and  the  statute  of  limitations  does 
Sea  268.  not  run  as  to  such  assets  on  the  claim 

M  Price  y.  Dietrich,  12  Wi&  626;  of  a  creditor  presented  to  the  corn- 
Williams  y.  Davis,  18  id.  116 ;  White  missioners  and  not  adjudicated  upon 
y.  Fit2;gerald,  19  id.  480;  Waterman  by  them.  Id.,  467  (Form  106). 
y.  MiUard, 22  Minn.261 ;  Wood  v.  My-  » Dawes  v.  Head,  8  Pick.  128, 147, 
rick,  16  id.  494  (447) ;  Lanier  y.  Irvine,  148,  Shaw,  a  J. 
24  id.  116 ;  Winegar  v.  Newland,  44  » Dawes  y.  Head,  8  Pick.  14a 
Mich.  867,  870 ;  Basom  y.  Taylor,  89  Though  it  seems  this  is  discretionary 
id.  682;  Dawes  v.  Head,  8  Pick.  128,  with  the  court  Mackay  v.  Cox,  18 
142L  See,  also,  Hooe  v.  Lockwood,  8  How.  (XJ.  S,)  100 ;  ante,  ch.  IX,  note 
Pin.  42, 46;  Hooe  v.  Am^  Fur  Ca,  1  71 ;  Price  v.  Mace.  47  Wia  24;  Put- 
WisL  884,  842;  844  nam  v.  Pitney,  46  Minn.  242. 
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are  entitled  only  to  a  pro  rata  dividend  of  the  whole  estate.* 
The  administrator  is  not  liable  at  the  place  of  ancillary  ad- 
ministration for  assets  received  by  him  at  the  place  of  princi- 
pal administration/' 

§  407.  AnciOary  administraHon  — Foreign  creditors. —  It  has 
been  held,  in  Massachusetts,  that  as  all  creditors  may  present 
their  claims  at  the  place  of  principal  administration,  license 
to  sell  real  estate  will  not  bo  granted  to  pay  debts  in  the  an- 
cillary administration,  if  it  appears  that  there  was  an  ample 
fund  for  that  purpose  at  the  former  place,  until  it  is  shown 
that  the  creditors  have  used  due  diligence  to  collect  their 
claims  there  and  met  with  some  legal  impediment ;  but  a  con- 
trary doctrine  has  been  held  in  other  states.  "^ 

§  408.  Notice  of  time  of  payment —  When  the  time  for  the 
payment  of  debts  is  finally  limited  by  order  of  the  court,  in 
Wisconsin  or  Michigan,  whether  the  estate  is  solvent  or  not, 

M  Dawes  v.  Head,  9upra,  147 ;  Davis  in  the  state  of  the  domicile  was  ez- 

V.  Estey,  8  Pick.  476.  hausted,  before  a  sale  of  real  estate 

<^Fay  V.  Haven,  8  Met  109,  116.  could  be  had  in  Ulinois  to  pay  the 

See  Story,  Con.  Law,  g§  434r429,  and  debt  of  a  citizen  of  the  state  whero 

comments  on  Campbell  v.  Tousey,  7  the  deceased  was  domiciled  and  left 

Cow.  64  estata    It  is  not  probable  that  a  for- 

<3  See  livermorev.  Haven,  28  Pick,  eign  creditor  could,   in  Wisconsin, 

116.  ContrcL,  see  Rosenthal  v.  Renick,  canse  administration  to  be  taken  in 

44  IlL  d02w  And  see  McGonigal  v.  CoU  this  state,  his  claim  aUowed  and  real 

ter,  82  Wis.  614^  622.    In  Minnesota,  estate  sold  to  pay  it,  until  he  showed 

in  State  v.  Probate  Court,  26  Minn,  some  equitable  ground  for  such  re- 

22,  the  decision  of  the  probate  court  lief.    There  are  some  cases  in  New 

refusing  a  license  to  seU  real  estate  Hampshire  which  seem  to  go  the  full 

in  an  ancillary  administration  was  extent  of  Rosenthal  v.  Renick.    See 

reversed;  but  the  presumption  in  that  Qoodall  v.  Marshall,  11  N.  H.  88; 

case  was  there  were  no  personal  as-  Loomis  v.  Farnum,  14  id.  119.   In  the 

sets  at  the  place  of  domiciliary  ad-  last  case  a  quoere  is  made  whether 

ministration  from  which  the  claim  disallowance  by  the  commissioners 

could  be   coUected.    In  Putnam  v.  at  the  place  of  domicile  would  be  a 

Pitney,  supra^  ancillary  administra-  bar  at  the  place  of  andllaiy  admin^ 

tioD  to  a  foreign  creditor  was  re-  istration.  It  is  said  there  is  no  privity 

fused.    It  was  not  alleged  that  there  between  the  principal  and  ancillary 

were  any  resident  creditors,  the  es-  administrators  (see  Price  v.   Maoe^ 

tate  was  being  administered  in  New  supra) ;  but  it  would  seem  that  a  non* 

Jersey,  and  no  reason  was   shown  resident  creditor   applying   at  the 

why  the  claim  could  not  be  collected  place    of    ancillary  administration 

thera    The  doctrine  of  Rosenthal  v.  ought  to  show  some  equitable  right 

Renick  was  that  it  was  not  neces-  or  the  door  might  be  opened  for  gross 

sary  to  show  that  the  personal  estate  frauds. 
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the  court  may,  upon  application  of  the  executor  or  adminis- 
trator, order  notice  to  be  given  of  the  time  so  limited,  by  pub- 
lication three  weeks,  or  in  such  other  manner  as  the  court 
shall  direct.  If  any  creditor  shall  neglect  to  demand  his  pay 
for  two  years  after  the  time  limited,  or,  if  the  notice  is  given 
after  such  time,  within  two  years  from  the  last  publication  of 
the  notice,  his  claim  shall  be  forever  barred."  If  any  of  the 
creditors  are  inaccessible  or  their  residence  unknown,  it  would 
1)e  prudent  for  executors  and  administrators  to  have  this  no- 
tice given,  80  as  to  fix  a  short  limitation,  when  their  liability 
and  that  of  their  sureties  will  end. 

§  408a.  Secured  dairjM  in  Minnesota. —  Claims  secured  by 
mortgage,  pledge  or  other  security,  or  the  interest  thereon, 
may  now  be  paid  in  Minnesota  without  proof  thereof  being 
made  to  the  probate  court,  but  not  unless  it  shall  appear  to  be 
for  the  best  interest  of  the  estate  and  only  upon  order  of  the 
probate  court  upon  application  therefor.  The  order  may  be 
made  with  or  without  notice.** 

§409.  Contingent  claims  —  Wisconsin , and  Michigan.— If 
any  person  is  liable  as  security  for  the  deceased,  or  has  any 
other  contingent  claim  which  may  or  may  not  become  abso- 
lute against  the  estate,  and  cannot  be  proved  as  an  existing 
debt,  it  may  be  presented  with  the  proof  to  the  court  or  com- 

<>B.  SL,  sea  8897;  Howell's  Stat,  means  provided  by  statute  for  sat- 

8g  6080-1.    This  provision  Is  omitted  isfying  his  claim,  he  has  no  rem- 

from  the  probate  code  and  the  usual  edy  at  law  or  in  equity.    Winegar  v. 

statute  of  limitations  would  apply.  Newland,  44  id.  887.    No  disability 

''The  object  and  intention    .    .    •  of  the  creditor  prevents  the  running 

Is  to  fix  and  limit  a  .time  within  of  this  limitation.     Hall   v.  Bum- 

which  the  administrator  may  be  re-  stead,  20  Pick.  2  (Forms  106,  107, 

leased  from  personal  liability.**   This  108)l 

provision  does  not  and  was  not  de-  ***  The  discretion  of  the  probate 
signed  to  enlarge  or  extend  the  time  court  is  to  determine  whether  the 
in  which  claims  shoold  remain  valid  payment  appears  to  be  for  the  best 
against  the  estate;  therefore  the  fail-  interest  of  the  estate,  which  would 
nre  to  give  this  notice  does  not  pre-  depend  on  the  value  of  the  security 
vent  the  limitation  of  the  other  compared  with  the  amount  of  the 
provisions  of  the  statute  operating  as  debt  Of  course,  proof  of  the  exist- 
a  bar  against  allowed  claimsi  Hoff-  ence  of  the  debt  must  appear.  The 
man  v.  Beard,  S2  Mich.  218^  228,  224.  intention  is,  apparently,  that  it  need 
When  a  claimant  against  an  estate  not  be  presented  pursuant  to  the  no- 
neglects  to  take  advantage  of  the  tice  to  creditor& 


218  PROBATE  ULW  AND  PSAGTICE. 

missioners  and  it  shall  be  included  in  the  report  of  the  com- 
missioners, or  statement  of  adjustment  by  the  court  or  judge. 
Properly  such  contingent  claims  should  be  included  in  a  state- 
ment separate  from  that  of  the  adjustment  of  absolute  claims. 
If  the  proofs  show  a  contingency  upon  which  the  claimant 
may  become  liable,  the  executor  or  administrator  may  be  or- 
dered to  retain  suflBcient  assets  to  pay  them,  or  their  ^^  rata 
dividend  when  they  become  absolute.'*  If  such  claim  in 
Michigan  is  on  a  contract  to  support  another  during  life,  it 
may  be  compromised  and  settled  with  the  consent  of  the  claim- 
ant and  approval  of  the  judge  of  probate."* 

§  410.  When  dllatved. —  If  such  claim  shall  become  absolute 
and  is  presented  (to  the  court  in  Wisconsin,  —  to  the  execu- 
tor or  administrator  in  Michigan)  at  any  time  within  two 
years  from  the  time  before  limited  for  creditors  to  present 
their  claims,  it  may  be  proved  before  the  court  (or  commis- 
sioners in  Michigan)  and  allowed  as  other  claims  are,  and 
subject  to  the  same  right  of  appeal  from  the  allowance  or  dis- 
allowance as  other  claims,  and  if  allowed  finally,  is  to  be  paid 
in  the  same  proportion  as  other  claims,  if  sufficient  assets  have 
been  retained  for  the  purpose." 

§  411.  What  are  contingent  claims. —  The  rule  in  Massachu- 
setts is  that  contingent  claims  are  such  as  cannot  at  the  time 

MR  a,  sea  8858;  HoweU*s  Stat,  late,  when  for  the  first  tune  it  may 

§§  6932-8.    The  probate  code  (section  be  acted  upon  judicially.    In  taking 

104)  requires  all  contingent  claims  and  reporting  the  evidence  they  act 

arising  upon   contracts  to  be  pre-  in  a  nunisterial  capacity,  not  judi- 

sented,  but  there  is  no  provision  for  cially.  Buchoz  v.  Pray,  86  Mich.  429 ; 

its  adjustment  when  it  becomes  ab-  Gampau  v.  MiUer,  46  id.  148L    The 

solute.    Probably,  however,  it  could  report  may  be  compelled  by  warrant 

be  established  within  the  year  and  attachment  or  manddmtt&  Buchosv. 

six  months  allowed  by  section  103.  Pray,  aupro. 

If  it  18  a  claim  of  a  surety  in  a  bond  ^  Act  92,  1885  (8  Howeirs  Stat, 

(which  is  a  oontractX  and  becomes  §5982).  There  seems  to  be  no  element 

absolute  after  that  ^me,  perhaps  it  of  contingency  in  such  a  claim  nn- 

might  be  adjusted.    If  not,  the  rem-  less  presented  by  a  surety  or  goaran- 

edy  would  be  against  the  next  of  kin,  tor  of  the  contract 

eta,  under  the  general  statutes  and  ^B.  S.,  sea  8859;  Howell's  Stat, 

proviso  to  section  107  (Form  109).  §§  6984-5.    There  can  be  no  hearing 

Commissioners  cannot  allow  contin-  for  allowance  or  disallowance  until 

gent  claims.    They  receive  and  re-  the  claim  becomes  absoluta   Buobos 

port  the  evidence,  and  the  case  then  v.  Pray,  auprcu  But  see  contra,  Ernst 

stands  until  the  claim  becomes  abso-  v.  Nau,  68  Wis.  184^  188  (Form  110> 
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be  proved  as  existing  debts."  If  the  claimant  can  by  pay- 
ment make  the  debt  his  own  and  present  it  as  an  absolute 
claim,  it  is  not  contingent.*'  But  the  rule  is  not  held  so  strin- 
gent generally.  Of  course  a  surety  in  an  obligation  upon 
which  an  indebtedness  may  or  may  not  accrue  in  the  future 
has  a  strictly  contingent  right  to  be  indemnified  upon  his 
principal's  death.  But  it  seems,  if  there  is  an  existing  debt 
which  ought  equitably  to  be  paid  from  the  estate,  and  the 
creditor  does  not  present  it,  a  surety  or  indorser,  or  one  upon 
whose  property  it  is  secured,  may  present  a  contingent  claim 
to  secure  himself.*" 

§  412.  Claims  which  accruej  or  lecome  absolute^  after  time  to 
present  claims  expires. —  The  claim  of  any  person  which  has 
not  been  presented  as  a  contingent  claim,  which  shall  accrue 
or  become  absolute  at  any  time  after  the  time  limited  for  the 
presentation  of  claims,  may  be  presented  to  the  court  and 
proved  at  any  time  within  a  year  after  it  shall  accrue  or  be- 
come absolute,  in  the  same  manner  as  other  claims.    If  so 

M  French  v.  Hayward,  16  Qray,  512.  and  wagon  purchased  by  him  from 

See  Sargent  ▼.  Kimball,  87  Vt  820,  the  widow  before  administration,  and 

821 ;  Alexander  v.  Folleti  5  N.  H.  490.  judgment  was  taken  for  the  balance 

*7  French  v.  Hay  ward,  supra;  Sears  in  his  favor.    The  administrator  re- 

V.  Wills,  7  Allen,  480.  pndiated  the  transaction,  and  sued 

A  An  indorser  on  a  note  presented  him  and  recovered  in  trover  for  the 

by  the  payee  or  holder  cannot  main-  conversion  of  the  horses,  harness  and 

tain  a  contingent  claim.    If  the  es-  wagon.    He  petitioned  the  probate 

tate  Is  insolvent,  payment  of  the  divi-  court  for  payment  of  the  (275.  Held, 

dend  on  the  note  discharges  the  es-  a  valid  contingent  claim.    HaU  v. 

tata   Cummings  v.  Thompson,  7  Met  Wilson,  6  Wis.  48a    Claim  against 

lS2w    See  Lytle  v.  Bond's  Estate.  89  estate  of  vendee  in  land  contract 

Vt  888L    But  the  indorser  may  pre-  When  tender  of  a  deed  is  necessary 

sent  a  contingent  claim  if  the  owner  to  establish  the  claimant's  right  to 

does  not  present  a  claim  on  the  note,  be  paid,  the  purchase-money  is  a  con- 

Curley  v.  Hand's  Estate,  58  Vt  524  tingent  claim.    Gale  v.  Best  20  id. 

An  heir  or  devisee  of  land  incum-  44.    Claim  of  sureties  against  a  de- 

bered  by  a  mortgage  which  ought  to  ceased    co-surety   for  contribution, 

be  paid  from  the  personal  estate  may  Ernst  v.  Nau,  68  id.  184    Against  a 

present  a  contingent  claim   if  the  deceased  surety  in   administrator's 

mortgagee  presents  no  daim.    dark  bond.    Mann  v.  Everts,  64  id.  872 ; 

V.  Davis,  82  Mich.  154    See  Endors  McKeen  v.  Waldron,  25  Minn.  466. 

V.  Endors,  49  id.  182, 188.    A  creditor  Surviving  partner  who  is  obliged  to 

whose  claim  was  allowed  on  appeal  pay  what  decedent  ought  to  have 

to  the  drcoit  court  at  |840  offered  to  paid.    Logan  v.  Dixon,  73  Wi&  588 ; 

apply  |075  on  it  for  horses,  harness  Webster  v.  Estate  of  Lawson,  id.  561. 
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established,  the  executor  or  administrator  shall  pay  it  in  the 
same  proportion  as  other  creditors,  or  such  part  as  he  has 
assets  ta  pay,  if  any .•• 

§  413.  After-acquired  assets. —  If  such  claims  remain  unpaid, 
and  real  or  personal  estate  afterward  come  to  the  hands  of  the 
executor  or  administrator,  he  shall  pay  them,  or  such  part  as 
he  has  assets  to  pay,  not  exceeding  the  proportion  of  other 
creditors,  in  such  time  as  the  court  shall  prescribe.^ 

§  414.  After-accruing  claims  in  Minnesota. —  The  probate 
code  has  omitted  all  the  provisions  of  the  former  statutes  in 
relation  to  claims  which  accrue  or  become  absolute  after  the 
time  limited  to  creditors.  No  suits  against  executors  and  ad- 
ministrators are  authorized  by  the  code,  except  upon  their 
bonds  by  direction  of  the  probate  court."  It  prohibits  all  ac- 
tions against  them  at  law  for  the  recovery  of  money  only.'* 
All  contingent  claims  are  required  to  be  presented  to  the 
court,  and,  though  many  such  may  afterward  mature  into 
valid  absolute  claims,  there  is  no  provision  for  their  subse- 
quent allowance,  and  such  claims  seem  to  be  barred  with 
others.^'' 

M  R  &,  sea  8860;   Howell's  Stat,  twenty  yean  after  the  decree  of  dis- 

§  5986;  Webster  T.  Estate  of  Lawson,  tribatiozL    White  ▼.  Swain,  8  Pick. 

supra  (Forms  111,  112X  365. 

TOId.    It  has  been  held  that  the  ^Sec  286. 

decree  that  there  are  farther  assets,  ^Sea  107. 

made  upon  a  creditor's  petition  and  7^  Sec  104  Constmction  hi  ad- 
proof,  not  appealed  from,  is  oonclu-  Tance  of  judicial  construction  will 
sive  upon  a  subsequent  appeal  from  not  be  attempted  here.  Suppose  a 
the  allowance  of  the  claim  of  such  grantee  in  a  warranty  deed  firom  a 
creditor.  Ostrom  t.  Curtis,  1  Gush,  decedent  is  ejected  by  a  holder  of  a 
461.  But  that  he  is  liable  only  to  the  paramount  titles  If  the  action  is 
extent  of  assets  in  his  hands,  see  commenced  within  the  time  limited 
Basom  v.  Taylor,  89  Mich.  682 ;  Cole-  to  creditors,  or  within  a  year  and  six 
man  y.  Hall,  12  Mass.  670.  The  proper  months  from  the  publication  of  no- 
order  is  that  the  administrator  pay  if  tice  (sec  102X  must  he  hasten  to  the 
he  shall  have  sufficient  assets.  Peck-  probate  court  and  present  a  oontin- 
ham  ▼.  Hoag,  57  Mich.  289,  291.  In  gent  claim  upon  the  contract  of  war- 
an  action  against  the  executor  or  ad-  ranty  or  be  forever  barred?  If  the 
ministrator  on  such  claim,  plene  adr  action  is  commenced  later,  prolMbly 
minUtravit  is  a  good  defense.  How-  his  rights  would  be  saved  by  the  aeo- 
eirs  Stat,  §  6988 ;  Basom  v.  Taylor,  ond  proviso  to  section  107  and  the  pro- 
suprcu  The  executor  or  administrator  visions  of  chapter  77  of  the  general 
must  account  for  all  that  comes  to  statutes.  That  an  equitable  construe* 
his  hands  though  received  more  than  tion  will  be  givoi  to  these  various 
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§  415.  Action  against  Tieirs^  legatees^  etc. —  Upon  any  claim 
so  presented  and  established  within  one  year  after  it  shall 
accrue,  if  the  executor  or  administrator  shall  not  have  assets 
to  pay  the  whole  of  it,  the  creditor  may  recover  such  part  as 
ho  has  not  assets  to  pay  against  the  heirs,  devisees  or  legatees 
who  have  received  real  and  personal  property  from  the  estate 
which  was  liable  for  the  payment  of  debts.'* 

§  416.  Estate  liable  for  detts. —  All  the  estate,  real  and  per- 
sonal (except  the  homestead  and  allowances  to  the  widow  and 
family),  is  liable  to  be  disposed  of  for  the  payment  of  debts 
and  expenses  of  administration.  If  any  testator  shall  make 
provision  by  his  will  for  payment  of  his  debts,  expenses  of 


provisions  is  probable,  but  that  they 
are  lees  "complicated,  obscure  and 
confusing**  than  the  provisions  of 
the  former  statutes  relating  to  con- 
tingent claims  does  not  seem  clear. 
Bie  McKeen  v.  Waldron,  25  Minn. 
466,  467-a 

WRa,  sec.  8861;  Howell's  Stat, 
g  5987.  If  the  estate  is  settled  and 
distributed  before  the  claim  becomes 
absolute  and  capable  of  being  proved, 
an  action  may  be  maintained  against 
the  heirs,  devisees  or  legatees  who 
have  received  the  property.  R  &, 
cb.  141 ;  Mann  v.  Everts,  64  Wis.  873 ; 
Logan  V.  Dixon,  78  id.  583;  McKeen 
T.  Waldron,  25  Minn.  466.  As  to  trust 
funds,  see  Biron  v.  Scott,  80  Wis.  206. 
The  Revised  Statutes  of  Wisconsin 
follow  this  section,  with  the  provis- 
ions (with  some  changes  in  phraseol- 
ogy) formerly  contained  in  the  stat- 
ute of  wills  (Revised  Statutes  of  1858, 
chapter  97,  which  was  substantially 
the  same  as  chapter  220,  Howell's 
Statutes),  providing  for  contribution 
by  devisees  and  legatees  for  pay- 
ment of  debts,  or  to  make  up  the 
shares  of  a  child  bom  after  making, 
or  omitted  in,  the  wlU,  and  concludes 
with  the  section  (Revised  Statutes  of 
1858,  chapter  97,  section  87;  1878, 
section  8868)  which  authorizes  the 
county  court  to  settle  the  amount  of 


the  liabilities  as  provided  in  the  pre- 
ceding sections,  and  enforce  its  judg- 
ment by  execution.  If  this  reaches 
back  to  section  8861,  which  was  sec- 
tion 852  of  chapter  101,  Revised  Stat- 
utes of  1858,  it  would  give  to  the 
county  court  jurisdiction  of  a  suit  by 
a  creditor  for  contribution  against 
the  heirs,  devisees  or  legatees,  which 
would  be  a  novel  jurisdiction  in  a 
court  of  probata  It  will  probably  be 
held  that  the  words  "  preceding  sec- 
tions,*' in  section  8868,  apply  only  to 
the  sections  (8862  to  8867)  which  were 
transferred  with  it  from  the  former 
statute  of  wills  to  this  connection  in 
the  sew  statutes.  But  it  is  possible 
that  the  executor  may  maintain  sub- 
stantially the  same  action  against 
legatees  and  devisees  and  heirs  of 
undevised  estates  under  section  8866, 
for  the  benefit  of  the  creditors  in  the 
county  court  It  seems  a  creditor 
may,  in  some  cases,  maintain  an  ac- 
tion against  heirs,  legatees  and  dev- 
isees who  have  received  property, 
though  no  administration  has  been 
had.  McGonigal  v.  Colter,  82  Wis. 
615.  See  McKeen  v.  Waldron,  supra. 
The  remedy,  if  the  assets  have  been 
distributed,  is  provided  by  R  S., 
sees.  8269  et  seq.;  Minn.  Ghan.  Stat 
1878>  ch.  77,  §§  7  et  seq. 
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administration  op  family  expenses  out  of  any  particular  prop- 
erty, the  provisions  of  the  will  are  to  be  followed  as  far  as  the 
property  shall  be  sufficient.'* 

§  417.  Persoiidl  estate  first  applied. —  The  whole  of  the  per- 
sonal estate  is  to  be  first  applied,  and,  if  it  is  insufficient,  the 
real  estate  (except  the  dower  interest,  if  any,  and  homestead), 
or  so  much  as  is  necessary,  may  be  sold  for  that  purpose  upon 
obtaining  license  therefor."^* 

§  418.  Testate  estates. —  But  if  the  estate  is  that  of  a  tes- 
tator, and  any  estate,  real  or  personal,  is  nqt  disposed  of  by 
the  will,  that  shall  be  first  resorted  to  for  payment  of  debts, 
expenses  of  administration  and  family  expenses.  Next,  estate 
given  by  the  will  is  liable  in  proportion  to  the  amount  of  the 
several  devises  or  legacies,  but  specific  devises  and  legacies 
may  be  exempted  if  there  is  other  estate  sufficient,  and  it 
shaJl  appear  necessary  to  carry  into  effect  the  intention  of  the 
testator.™ 

§  419.  Executor's  right  to  retain  possession. —  The  executor 
has  the  right  to  retain  the  possession  of  the  estate  which  may 
be  so  liable,  or  liable  to  make  up  the  shares  of  any  child  omit- 
ted in  the  will,  until  the  liabilities  are  settled  and  the  devises 
and  legacies  assigned  by  the  court  to  the  devisees  and  lega- 
tees." 

§  420.  iMMlities  of  devisees  and  legatees  in  possession. — 
But  if  devisees  or  legatees  shall,  with  the  consent  of  the  ex- 
ecutor or  otherwise,  have  possession  of  the  estate  given  them 
by  the  wiU,  in  Wisconsin  and  Michigan,  before  such  liabilities 
are  settled,  they  hold  subject  to  such  liabilities  and  liable  to 
contribute  accordingly  to  the  executor  or  to  any  devisee  or 
legatee  whose  devise  or  legacy  has  been  taken  for  the  pay- 
ment of  debts  and  expenses,  or  to  make  up  the  share  of  any 

**IL  a,  BeG&  8822,  8862;  Howell's  ^ Probate  Code»  sees.  48^  44;  R  a, 

8tat,  §  6874.    The  fee  of  the  home-  8ec&    8868.    8d(H ;     Howell's    Stat, 

stead  is  not  exempt  in   Michigan.  §g  5874^  5814-16. 

Drake   y.     Kiosell,   88   Kich.   282;  ^R  a,  sec.  8865;  Howell's  Stat, 

Showers  v.  Robinson,   48   id.   602;  §6817.    This  is  a  part  of  the  earlier 

Const  Mich.,  art  XVI;  Probate  Code^  statutes,  before  the  adoption  ot  the 

sees.  120,  68,  70.  statutes  heretofore  cited,  which  give 

7*Seenote74    Dower  is  abolished  to  executors  and   administrators  a 

in  Minnesota.    See  ch.  XTTT,  post;  right  to  the  possession  of  all  the  real 

McGonigal  v.  Colter,  82  Wi&  614.  as  well  as  personal  estate. 
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child  born  after  making,  or  omitted  in,  the  will.  And  heirs 
who  have  received  the  estate  not  disposed  of  by  the  will  (if 
any)  are  liable  in  like  manner  to  contribute  among  them- 
selves. If  any  so  liable  to  contribute  are  insolvent,  the  others 
are  liable  to  contribute  in  their  respective  proportions  for  the 
loss  occasioned  by  such  insolvency.  If  any  shall  die  before 
paying  his  share,  it  is  a  valid  claim  against  his  estate.''^  These 
provisions  are  omitted  from  the  probate  code  of  Minnesota. 

§  421.  How  settled  and  enforced. —  The  amount  of  these  sev- 
eral liabilities  may  be  settled  by  a  judgment  of  the  county 
court,  in  Wisconsin  in  all  cases,  and  by  a  decree  of  the  pro- 
bate court  in  Michigan  in  testate  estates,  and  the  judgment 
or  decree  enforced  hy  execution.^ 

§  422.  Order  of  Hdbility. —  The  general  rules  deduced  from 
all  the  statutes  on  the  subject  are :  (1)  The  debts  of  a  deceased 
person  are  primarily  payable  out  of  the  personal  assets  of  the 
estate.  (2)  As  between  legatee  and  next  of  kin,  the  latter 
are  first  liable  for  such  debts  to  the  extent  of  the  value  of  the 
assets  received  by  them,  and  the  legatee  is  only  liable  for  the 
deficiency ;  such  liability  being  also  limited  by  the  value  of 
the  assets  which  have  come  to  his  hands.  (3)  In  the  absence 
of  personal  assets,  the  debts  must  be  paid  out  of  the  real  es- 
tate.   (4)  The  rule  between  legatee  and  next  of  kin,  with  the 

^RSw,  sees.  8866-7;  HoweirsStat,  executor's  consent  cannot  be  sold 
§§  5817-10.  See  note  73,  suprcu  under  a  license,  if  there  is  a  defi- 
le R  &,  sec  8868;  Howell's  Stat,  ciency  of  personal  assets,  to  pay 
§  6820.  The  claimant  may  have  any  debts,  but  only  that  there  can  be  no 
proper  remedy  by  action  (or  com-  sale  of  devised  lands  under  a  license 
plaint  in  law  or  equity  in  Michigan),  for  the  purpose  of  enforcing  a  de- 
Under  this  statute,  when  a  devisee  cree  for  contribution  under  §  5820. 
has  taken  possession  of  his  land,  and  Whether  construed  together  these 
«  decree  made  by  the  probate  court  provisions  limit  the  general  provis- 
for  contribution  by  the  devisee,  the  ion  in  relation  to  sales  of  lands  for 
land  cannot  be  sold  under  a  license  the  payment  of  debts  is  a  possible 
from  the  probate  court  The  decree  question.  Generally  debts  of  a  de- 
may  be  enforced  by  execution  out  of  cedent  are  considered  a  lien  upon  his 
tibe  probate  court  Atwood  v.  Frost»  real  estate  until  the  estate  is  settled, 
61  Mich.  860.  This  case  construes  a  unless  some  statute  prescribes  a  limit- 
fltetote  of  venerable  age  not  before  ation  of  such  lien.  State  v.  Probate 
ooDstroed.  This  decision  does  not  go  Courts  25  Minn.  22 ;  Fisk  v.  Jene- 
tothe  extent  of  holding  that  lands  wein,  75  Wj&  254  (Forms  118,  IH 
in  posBeasion  of  a  devisee  with  the  115> 
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limitation  above  stated,  is  applicable  to  devisee  and  heir,  tlie 
latter  being  primarily  liable  for  the  debts,  and  the  devisee  be- 
ing liable  for  the  deficiency.** 

§  423.  Allowance  of  claim  —  When  set  aside. — Equity  will 
set  aside  the  allowance  of  a  claim  by  the  commissioners  to  the 
administrator,  if  procured  by  fraud,®  and  probably  the  same 
relief  might  be  granted  in  the  probate  court  in  Wisconsin  and 
Minnesota  upon  allegations  and  proof  of  fraud  in  procuring 
the  allowance  of  the  claim.''* 

§  424.  Legacies^  when  ^payable. —  It  will  be  seen  that  the 
statutes  considered  in  this  chapter  provide  that  the  time  lim- 
ited by  the  court  for  payment  is  to  be  for  the  payment  of 
debts  and  legacies,^  and  that  where  an  extension  of  time  is 
granted,  it  is  of  the  time  for  payment  of  debts  and  legacies.^ 
§  425.  General  rule  as  to  payment-^  The  rule  is,  by  the 
common  law,  that  all  debts  must  be  first  paid  before  any  1^- 
acies ;  ^  and  the  rule  borrowed  from  the  civil  law  has  become 
a  part  of  the  common  law,  that  the  legacies,  for  which  no 
time  of  payment  is  fixed  by  the  testator  in  the  will,  be  paid 
at  the  end  of  one  year,^  in  which  time  it  is  presumed  the 
executor  might  fully  inform  himself  as  to  the  condition  of  the 
estate. 

§  426.  Mule  under  the  statutes. —  Under  our  statutes,  which 
require  the  court,  in  all  estates,  solvent  as  well  as  insolvent, 
to  fix  and  limit  the  time  for  settlement,  the  learning  on  this 
subject  with  which  the  books  abound  has  little  application. 
]^o  suit  can  be  instituted  against  the  executor  for  any  legacy 
until  the  time  fixed  has  elapsed.  The  statutes  seem  to  sub- 
so  McGonigal  v.  Colter,  82  Wis.  614^  8ia  Ante,  ch.  II,  §  40  and  note  61. 
634  See  R.  a,  ch.  141,  sec.  8269  et  ^K  S.,  sec.  8850 ;  Howell's  Stat, 
seq. ;  Minn.  Gen.  Stat,  ch.  77,  sec.  7  et  §  5918.  For  the  settlement  of  the  ee- 
seq.  This  rule  is  general  unless  tate.  Probate  Ck>de,  sea  116L 
changed  by  some  provision  in  a  will  ^  R.  S.»  sea  8850 ;  HowelTs  Stat, 
If  the  personal  estate  is  bequeathed  §  5919 ;  Probate  Code,  sec.  117. 
by  a  Talid  nuncupative  will,  the  ^2  Williams*  Ex^rs^  pt  8^  bk.  8, 
creditor  must  first  exhaust  the  un-  ch.  4,  §  1,  and  notes.  They  are  pa^-* 
devised  real  estate,  in  Illinois.  Mo-  able  whenever  the  condition  of  the 
CuUom  V.  Chidester,  68  III  477.  assets  will  provide  for  it    Palmer  v. 

«i  McLachlan  v.  Staples,  18  Wis.    Keam,  54  Mich.  617,  6221 
448-451;  Adams  v.  Adams, 22  Yt  50,       ^2  Williams'  £x'r%  pt  8^  bk.  8, 
62,  71«  oh.  4^'§  4^  and  notesb 
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stitnte  the  time  so  limited  for  the  year  of  the  civil  law  as 
adopted  in  the  ecclesiastical  courts,  and  in  many  of  the  prob- 
ate courts  in  this  country,  by  statute  or  otherwise.  He  cannot 
be  compelled  to  pay  legacies  sooner,  although  the  will  may  fix 
a  shorter  time.*  As  a  general  rule,  interest  is  allowed  on  leg- 
acies only  from  the  time  they  become  payable.®^ 

§  427.  May  he  paid  sooner. — But  where  the  assets  are  suflBl- 
cient  to  pay  the  debts,  expenses  and  legacies,  the  executor 
may  pay  legacies  sooner  than  the  order  requires.  It  is  given 
for  his  protection,  so  that  it  may  be  certainly  ascertained,  be- 
fore he  can  be  called  upon  for  payment,  whether  there  is  a 
sufficiency  of  assets.  He  pays  under  authority  of  the  will ; 
but  as  the  claims  of  creditors  are  paramount,  he  should  be 
certain  that  the  assets  will  not  be  required  for  payment  of 
debts,  before  making  such  payments.  Without  statute  author- 
ity, the  probate  court  has  no  jurisdiction  of  the  question  to 
whom  or  at  what  time  a  legacy  shall  be  paid."  But  where  the 
court,  in  its  final  judgment  or  decree,  may  construe  a  will,  and 
by  judgment  or  decree  assign  the  residue  of  estates,  both 
testate  and  intestate,  the  rule  is  otherwise.^ 

§  428.  Necessity  for  judgment  or  decree. —  This  judgment 
or  decree  seems  to  be  necessary  before  a  legatee  can  maintain 
an  action  for  his  legacy ;  and  he  is  not  entitled  to  an  order  for 
his  legacy  before  that  time,  unless  he  gives  a  bond  to  the  judge 
in  such  sum  and  with  such  sureties  as  the  court  may  direct 
to  secure  the  payment  of  his  proportion  of  any  debts  and  ex- 
penses left  unprovided  for,  and  to  indemnify  the  executor 
against  the  same.^ 

§  429.  Purpose  of  these  statutes. —  The  obvious  purpose  of 
these  statutes  is  to  give  to  the  court  complete  control  of  the 
estate,  and  of  the  time  for  payment  of  legacies  and  distributive 
shares  within  the  limitations  of  the  statutes,  so  that  executors 
and  administrators  who  proceed  in  the  manner  provided  by 
the  statutes  in  the  settlement  of  estates,  attend  promptly  and 
properly  to  their  duties,  procure  the  proper  extensions  of 

»  Brooks  V.  Lynde,  7  AUen,  64.  »  Ante,  §  60,  note  62. 

67  Mmer  ▼.  Congdon,  14  Gray,  114w         M  See  post,  §  620  and  nota 
*8ee  Miller   v.  Congdon,  mtpra; 
Smith's  Probate  Law,  140. 
15 
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time,  if  it  becomes  necessary,  and  render  their  accounts  prop- 
erly, may  be  relieved  from  mnch  of  the  perplexity  and  re- 
sponsibility and  litigation  which  frequently  attend  the  office 
under  a  different  system.'^ 

v^Asto  the  duties  which  devoWe  Nichols  v.  Chapman,  OWend.  452; 

upon  administrators  and  executors  Newcombv.  Goes,  1  Met  8Sa    For 

where  this  system  docs  not  prevail,  an  exhaustive  consideration  of  the 

or  where  it  prevails  only  after  a  rep-  subject  of  proof  and  payment  of 

resentation  of  insolvency,  see  Clay-  debts  of  decedents,  see  2  Woemer's 

ton  V.  Wardell,  2    Bradf.    Sur.  1 ;  Am.  Law  of  Ad.,  p.  754  et  seq. 


Note  A. —  R.  S.,  sec.  8840,  requires  notice  of  application  of  a  creditor  to 
extend  the  time  for  preeeuting  claims  to  be  given  to  the  executor  or  ad- 
ministrator, if  any,  and  otherwise  to  such  parties  in  interest  as  the  court  shall 
direct  This  indicates  that  commissioners,  if  any  were  appointed,  would 
not  become /unc^us  oj^cto  by  the  revocation  of  letters  of  aa  ministration,  as 
was  held  in  Humes  v.  Cox,  1  Pinney,  651,  555.  See  ante,  §  800.  It  cer- 
tainly must  be  held  to  authorize  an  extension  of  time  when  there  is  a 
vacanpy  in  the  office  of  administrator. 


CHAPTEK  XIII. 


OF  THE  EEAL  ESTATE  OF  DECEDENTS  —  ASSIGNMENT  OF  DOWER 

AND  HOMESTEAD.I 

Wisconsin  :  Revised  Statutes,  ch.  CLXVX  Rule  XVH 

Michigan  :  Howell's  Statutes,  §§  6740-5744 ;  8  Howell's  Statutes,  §g  7729,  Ord. 

Minnesota  :  Probate  Ckxle^  seosL  86,  87. 
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•  

§  430.  What  dower  is — Jurisdiction  in  probate.^ — Dower 
is  the  right  of  a  widow  to  the  use  of  one-third  part  of  the 

i  Dower  la  abolished  in  Minnesota,    dower  in  the  courts  of  probate  were 

>  The  statutes  of  Wisconsin  relating    originally  copied  from  those  of  Michi- 

to   dow*er  and  admeasorement  of    gan  and  the  provisions  remain  sub- 
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lands  whereof  her  husband  was  seized  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage,  unless  she  is  lawfully 
barred  thereof.'  But  the  court  of  probate  has  nothing  to  do 
with  the  widow's  dower  in  any  lands  excepting  those  of  which 
her  husband  died  seized.  Two  things  are  essential  to  the  juris- 
diction :  (1)  Her  husband  must  have  died  seized  of  the  lands. 
(2)  Her  right  to  dower  therein  must  be  undisputed  by  the 
heirs  or  devisees,  or  any  person  claiming  under  them,  or  either 
of  them.  Unc^er  these  conditions  it  may  be  assigned  by  the 
court  of  probate  which  has  jurisdiction  of  the  estate.* 

§  431.  Jurisdiction  statutory. —  This  is  purely  a  statutory 
jurisdiction,  not  necessarily  incident  to  the  settlement  of  es- 
tates, nor  analogous  to  any  proceeding  of  the  ecclesiastical 
courts.  Therefore  the  jurisdiction  is  confined  to  the  cases 
wherein  it  is  expressly  given  by  the  statute.' 

§  432.  Nature  of  tlie  interest. —  The  dower  interest  is  a  con- 
tinuation of  the  estate  of  the  husband,  and  is  held  of  him  by 

stantially  the  samei  In  this  as  in  all  §  6740.  The  assignment  relates  back 
proceedings  in  Wisconsin  the  "county  to  the  husband's  death.  She  is  en- 
court"  acts  instead  of  the  "county  titled  to  one-third  of  the  rents  and 
judge"  or  "judge  of  probate."  In  profits  from  that  time.  Famsworth 
many  of  the  statutes  and  decisions  v.  Cole,  42  Wis.  408.  The  county 
in  Michigan  the  "  probate  court "  and  court  can  assign  dower  only  when 
"judge  of  probate"  are  treated  as  the  right  is  undisputed.  Wilber  ▼. 
synonymous,  as  also  in  Massachusetts  Wilber,  62  id.  20^  800.  In  Hichl- 
and  other  states,  and  proceedings  be-  gan,  dower  may  be  set  ofl:  in  lands  in 
fore  the  judge  of  probate  are  treated  which  there  is  a  homestead  right,  and 
as  proceedings  in  the  probate  court  the  widow  will  not  be  thereby  es- 

'R  S.,  sea  2154;  HowelFs  Stat,  topped  from  claiming  the  homestead 

§  573a  It  is  not  cut  off  by  a  will  dis-  afterward.    Showers  v.  Robinson,  48 

posing  of  the  whole  estate.    Miller  y.  MIcIl  502. 

Stepper,  82  Mich.  194, 198.    In  Wis-       » King  v.  Merritt,  67  Mich.  194, 2091 

consin  if  her  homestead  right  is  ex-  See  LazeU  ▼.  Lazell,  8  AUen,  675 ; 

tinguished  by  marrying,  she  is  en-  Woodward   t.  Lincoln,  9  id.  241; 

titled  to  dower  in   the  homestead.  Mercier  v.  Chace,  id.  242 ;  French  ▼. 

Bresee  v.  Stiles,  22  Wis.  120 ;  Durkee  Crosby,  23  M&  276.    See,  as  to  origin 

Y.  Felton,  54  id.  405,  414.  And  in  land  of  this  jurisdiction  in  probate  courts, 

for  which  she  joined  with  her  bus-  Sheafe  v.  O'Neil,  9  Mas&  9.    Dower 

band  in  a  fraudulent  conveyance,  if  will  not  be  admeasured  in  a  court  of 

the  conveyance  is  set  aside  as  void  as  equity  if  the  right  is  disputed.    The 

to  creditoi-s.    Munger  v.  Perkins,  62  right  must  be  detoimined  at  law  if 

id.  409.     But  this  could  not  be  as-  denied.    Bea  v.  Bea,  68  Mich.  257, 

signed  in  the  probate  court  267 ;  but  see  pages  269, 270,  dissenting 

4  B.  a,  sea  8869 ;  Howell*8  Stat,  opinion  of  Campbell,  a  J. 
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appointment  of  law.*  The  only  thing  that  can  be  done  in  the 
court  of  probate  is  to  ascertain  and  distinguish  her  part  of 
the  land  from  the  rest.  At  common  law  it  may  be  assigned 
by  the  heirs  without  order  of  court,  and  without  a  deed. 
The  assignment  is  not  a  conveyance  of  title,  and  the  guardian 
may  assign  and  set  out  dower  for  minor  heirs.' 

§  433.  When  proceeding  necessary. —  Therefore  the  only  oc- 
casion for  application  to  the  court  is  when  the  right  is  undis- 
puted, and  the  particular  part  to  be  assigned  cannot  be  agreed 
upon  between  the  widow  and  heirs  or  devisees,  or  their 
grantees. 

§  434.  Election^  when  necessary. —  If  any  jointure  be  set- 
tled upon  or  pecuniary  provision  made  for  the  wife,  before 
her  marriage,  without  her  assent,  or  made  after  her  marriage 
or  by  the  will  of  her  husband,  she  may,  within  one  year  after 
his  death,  in  Wisconsin,  file  in  the  probate  court  which  has  ju- 
risdiction of  his  estate  a  notice  in  writing  that  she  elects  to 
take  the  provision  made  for  her  by  law  ("  whether  she  will  be 
endowed"  in  Michigan)  instead  of  such  jointure,  devise  or 
other  provision.'    In  Michigan  she  may  elect  by  commencing 

*  LyoD,  J.,  in  Faxzisworth  v.  Cole^  applies  only  to  land  of  which  the 

42  Wis.  405 ;  4  Kent* s  Com.  62.  husband  died  seized.     It  does  not 

7  Conant  v.  Little,  1  Pick.  189 ;  Shat-  bar  her  dower  in  lands  conveyed  by 
tack  V.  Gragg,  23  id.  88 ;  4  Kent's  him  during  coverture  in  which  con- 
Com.  63, 65 ;  R  S.,  sec.  8984.  But  the  veyance  she  did  not  join.  West- 
minors  will  not  be  bound,  if,  by  de-  brook  v.  Vanderburgh,  86  id.  80.  But 
fault  or  collusion  of  the  guardian,  see  Hardy  v.  Scales,  54  Wis.  452. 
dower  is  assigned  to  a  widow  not  en-  Taking  under  the  will  bars  all  other 
titled  thereta  R  S.,  sec.  2179 ;  How-  rights  in  Wisconsin.  A  widow  not 
ell's  Stat,  §  5761 ;  King  v.  Merritt^  W/-  a  resident  of  the  state  is  entitled  to 
pro,  p.  212.  dower  only  in  the  lands  of  which  the 

<  R  &,  sec&  2170-72 ;  Howell's  Stat,  husband  died  seized.  R  S.,  sea  2160  ; 
§§  5749-^1.  See  McCartee  v.  Teller,  Howell's  Stat,  g  575a  Non-resident 
%  Faige,  511 ;  8  Wend.  267.  As  to  what  at  the  time  of  husband's  death  (Ben- 
is  a  sufficient  election  in  Wisconsin,  nett  v.  Harms,  51  Wis.  251 ;  Pratt  y. 
Zaegel  v.  Kuster,  51  Wia  31 ;  Wilber  Tefft,  14  Mich.  191),  or  at  the  time  of 
V.  Wilber,  52  id.  298.  When  not  es-  conveyance  by  him.  Ligare  v.  Sem^ 
topped ;  presumption.  Beem  v.  Kim-  pie,  32  id.  438 ;  Stanton  v.  Hitchcock, 
berly,  72  id.  34a  The  court  will  64  id.  316.  Otherwise  if  she  is  driven 
elect  for  insane  widow.  Van  Steen-  from  home  by  her  husband's  miscon- 
wyck  Y.  Washburn,  59  id.  483.  duct  Sherrid  v.  Soutliwick,  43  id. 
Whether  so  in  Michigan,  qucere.  See  515.  Or  where  the  purchase  and 
Bassett  v.  Judge  of  Probate,  87  Mich,  sale  are  part  of  a  scheme  to  defraud 
167.    Election  to  take  under  the  will  her  of  her  dower.    Bear  y.  Stahl,  61 


230  PBOBATS   LAW  AND  FJEtAOTIOB. 

proceedings  for  assignment  or  recovery  of  her  dower  within 
a  year.    If  this  election  is  not  made  within  the  year  after  his 

death  the  dower  is  barred,  and  she  is  deemed  to  have  elected 

* 

to  take  the  provision  otherwise  made.*  If  no  proceedings  have 
been  commenced  in  the  probate  court,  it  is  necessary  to  elect 
within  a  year  from  the  death  of  her  husband  to  entitle  her  to 
dower.* 

§  435.  To  what  dower  extends. — As  this  right  extends  to  aU 
lands  in  which  the  deceased  had  an  estate  of  inheritance,  it 
extends  to  undivided  interests  in  land  held  by  the  decedent  aa 
tenant  in  common  with  other  owners,  to  mortgaged  lands,  and 
to  unimproved  lands.'® 

id.  20a    If  the  husband  conveys  his  ment  fWhite  ▼.  Willis,  7  Pick.  148; 

land  just  before  marriage,  without  White  v.  Cutler,  17  id.  248),  and  to 

consideration,   to    defraud   her    of  all    real    hereditaments.     4    Kent's 

dower,  she  is  entitled  to  dower  there-  Com.  40,  41.   Her  right  in  mines  and 

in.    Jones  v.  Jones,  64  Wis.  801 ;  71  quarries  is  limited  to  such  as  ar& 

id.  518 ;  Cranson  y.  Cranson,  4  Mich,  opened  and  used  during  the  life-time 

280 ;  Brown  v.  Bronson,  85  id.  415.  of  the  husband  (see  BiUings  v.  Tay- 

9  Same  statute.  lor,  10  Pick.  460 ;  Coates  v.  Cheever,  1 
MtAlbrightv.  Albright^  70  Wis.  528  Cowen,  460),  whether  the  husband 

(Form  110).  continued  to  work  them  until  his 

10  Mortgaged,  lands  and  surplus :  death  or  not  Stoughton  v.  Leigh,  1 
B.  a,  sees.  2162-65 ;  Howell's  Stat,  Taunt  402 ;  4  Kent's  Com.  41.  That 
g§  5735-88.  See  Thompson  v.  Ly-  the  widow  is  entitled  to  dower  in  the 
man,  28  Wis.  266 ;  Jones  v.  Par-  interest  of  the  deceased  husband  in 
ker,  51  id.  218 ;  Jones  v.  Jones,  sur  partnership  real  estate  which  is  not 
pra;  Burrall  v.  Bender,  61  Mich,  needed  in  the  settlement  of  the  part- 
608.  Surplus:  Bowles  t.  Hoard,  71  nership  affairs,  see  Wilcox  v.  Wilcox, 
id.  150.  In  equity  of  redemption :  18  Allen,  252.  It  has  been  held  that 
Snyder  v.  Snyder,  6  id.  470 ;  Newton  a  provision  by  wiU  for  the  comf ort- 
T.  Sly,  15  id.  891.  Wild  lands :  Camp-  able  support  and  maintenance  of  a 
beirs  Appeal,  2  Doug.  141.  See  4  widow  during  her  widowhood  does 
Kent's  Com.  45 ;  Mosher  v.  Mosher,  82  not  put  her  to  her  election  between 
Me.  412.  The  right  does  not  extend  the  provision  of  the  wUl  and  dower 
to  land  purchased  with  partnership  in  the  estate^  She  is  entitled  to  both, 
funds  for  partnership  purposes  if  re-  unless  the  estate  is  insufficient  to 
quired  for  the  payment  of  pai*tner-  support  both,  or  such  inconsistency 
ship  debts.  Bumside  v.  Merrick,  4  between  dower  and  the  provisions 
Met  687 ;  Dyer  v.  Clark,  5  id.  562 ;  of  the  will  appears  as  to  make  the 
Howard  v.  Priest  id.  582.  The  dower  contrary  intention  clear.  Smith  v. 
right  in  a  wood  lot  extends  only  to  Kniskem,  4  John.  Ch.  a  But  pro- 
wood  and  timber  used  on  the  estate,  vision  for  her  support  during  life 
and  for  purposes  connected  with  its  puts  her  to  an  election.  Van  Steen- 
proper  use,  occupation  and  enjoy-  wyck  v.  Washburn,  mprcL 
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§  436.  In  mortgaged  lands. —  But  her  dower  in  lands  mort- 
gaged for  purchase-money  or  before  marriage,  or  where  she 
joined  in  the  execution  of  the  mortgage,  as  against  the  mort- 
gagee and  those  claiming  under  him,  extends  only  to  the  sur- 
plus after  satisfaction  of  the  mortgage,  which  may  be  set  out 
and  invested  for  her  use;"  and  if  the  heir  redeems  from  the 
mortgage,  she  is  entitled  to  dower  in  the  balance  only,  after 
deducting  the  amount  paid  from  the  value  of  the  land.^ 

§  437.  Might  of  vndow  if  evicted. —  If  she  shall  be  evicted 
of  the  land  assigned  to  her  as  dower,  or  settled  upon  her  by 
jointure,  or  deprived  of  the  provision  made  for  her  by  will  or 
otherwise,  in  lieu  of  dower,  she  may  be  endowed  anew.^' 

§  438.  Liable  for  waste, —  She  is  liable  for  any  waste  suf* 
fered  or  committed  by  her  on  the  lands  assigned  to  her,  and 
is  bound  to  keep  the  houses,  fences,  tenements  and  appurte- 
nances in  good  repair.^^ 

§  439.  Acceptance  of  dower. —  When  she  has  accepted  an 
assignment  of  dower  in  satisfaction  of  her  claim  upon  all  the 
lands  of  her  husband,  it  is  a  bar  to  any  further  claim  against 
the  heir  or  grantee  of  the  heir  or  husband,  unless  she  has  been 
lawfully  evicted."  But  though  her  dower  may  have  been  as- 
signed in  the  other  land  of  which  her  husband  died  seized,  her 
right  of  dower  remaius  in  the  homestead  after  her  homestead 
right  is  extinguished  by  her  subsequent  marriage." 

uSee  note  10;  Foster  t.  Hickoz,  she  might  expose  herself  to  forfeiture 

88  Wis.  40a  of  the  estate  for  waste  if  she  did. 

^  Id. ;  Margaret  Henry's  Case,  4  4  Kent's  Com.,  42.    AJso  in  England. 

Gush.  257.  But  this  rule  would  be  absurd  in  a  new 

»R  8,,  sea  2178;  Howell's  Stat,  country,  where  it  was  an  improve- 

§  5752L    As  to   when   two  widows  ment  to  clear  wild  lands.    Wherever, 

have  dower  rights  in  same  lands,  see  by  common  law,  it  is  not  waste  to 

Howell's  Stat,  §  6769.    Under  this  clear  wild  lands,  dower  should  be  al- 

section,  if  she  accepted   provision  lowed  in  them.    Campbell,  App.,  2 

made  by  a  will  out  of  the  personal  Doug.  (Mich.)  141,    143,    144.     This 

estate  and  it  should  fail  from  want  rule  would  not  be  applicable  to  pine 

of  soiBcient  asseta,  she  would  be  en-  or  other  lands  of  which  the  principal 

titled  to  dower  in  the  real  estate;  value  is  in  the  timber.    If  the  timber 

Thompson  v.  McGraw,  1  Met  66u    See  (stumpage)  is  sold  by  the  heirs,  has 

Scott  V,  Hancock,  18  Mass.  168.  she  a  dower  interest  in  the  proceeds? 

i*R  S.,  sea  2174;  Howell's  Stat,  Probable  she  would  have.   The  stand- 

S  5754b    In  some  of  the  New  Eng-  ing  timber  is  a  part  of  the  real  estate, 
land  states  the  widow  has  no  dower       ^^  R.  S.,  sea  2178 ;  Howell's  Stat, 

in  wild  land,  because  it  is  useless  to  §  5760. 
her  if  she  did  not  improve  it    And  _  ^^  Bresee  v.  StQes,  22  Wi&  120, 126- 
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§  440.  Inchoate  righthef ore  assignment — Before  assignment 
the  right  is  an  inchoate  right  which  cannot  be  transferred  to 
a  stranger  so  as  to  enable  him  to  set  it  np  in  ejectment  against 
the  heirs." 

§  441.  Dower  in  indivisible  real  estate. —  If  the  real  estate 
consists  of  a  mill  or  other  tenement  which  cannot  be  divided, 
and  in  all  cases  where  the  estate  cannot  be  divided  by  metes 
and  bounds,  the  dower  may  be  assigned  of  the  rents,  issues 
and  profits.'® 

§  442.  Nature  of  the  right —  The  right  is  not  of  an  undi- 
vided third  of  the  entirety,  but  of  one-third  in  severalty,  and 
therefore  rests  merely  in  action."  But  so  long  as  the  heirs  or 
others  interested  do  not  object,  she  may  continue  to  occupy 
the  lands  of  which  her  husband  died  seized  with  them,  or  may 
receive  one-third  of  the  rents,  issues  and  profits,  without  hav- 
ing the  dower  assigned ;  ^  and  as  the  dower  interest  is  a  con- 
tinuation of  the  husband's  estate,  the  interest  vests  by  rela- 
tion or  otherwise  from  his  death,  and  she  is  entitled  to  the 
mesne  profits.  If  the  profits  have  come  to  the  hands  of  the 
administrator,  he  may  be  directed  by  the  court  to  pay  them 
to  her.  Her  right  is  not  impaired  by  receiving  an  allow- 
ance from  the  estate  for  her  support  pending  the  administra- 
tion." 

§  443.  Administrator  and  creditors  not  parties. —  It  is  said 
that  the  assignment,  through  commissioners,  by  the  probate 

27.    See   Showers  v.   Robinson,  43  assigned.    The  intermediata  entry  of 

Mich.  502.  the  heir  is  not  adversa    Id.    Nor  is 

n  Howe  y.  McGiTem,  25  Wis.  525,  that  of  a  purchaser  of  the  husband's 

582,  583;  4  Kent's  Com.  61,  62;  Gal-  title   by   sherifTs   deed.    Cowan  v. 

braith  ▼.  Fleming,  60  Mich.  40a   Nor  Lindsay,  80  Wis.  586 ;  note  17,  supra; 

could  her  assigns  have  dower  set  off  Rayner  y.  Lee,  20  Mich.  884 

in  the  probate  court    Id.  414.    Until  s^b.  S.,  sec.  8872;  HoweU's  Stat, 

assigned,  she  has  a  rights   but  no  §  5744    See  Zoellner  v.  Zoellner,  53 

seizin.    Shaw,  C  J.,  in  Raynham  v.  Mich.  621,  627 ;    Benedict  v.  Beur- 

Wilmartli,  is  Met  414  mann  (Mich.,  March  4,  1802X  61  N. 

w  R  a,  sec.  3871 ;  Howell's  Stat,  W.  Rep.  461.  In  May  v.  Rumney,  «i- 

§5743.  SeeReav.Rea, 63  Mich.  257, 261.  pro,  it  is  said  the  statute  of  limita- 

(Part  of  house  assigned.)    See,  as  to  tions  does  not  run  on  a  claim  for 

land  aliened  by  the  husband  in  his  dower.   Pages  10, 11.    See  Cowan  ▼• 

life-time  not  portionable,  Howeirs  Lindsay,  supra;  Parker  v.  Obear,  7 

Stat,  §  5768;  Brown  ▼.  Bronson,  35  Met  24 

Kich.  416.  SI  Famsworth  v.  Cole,  42  Wi&  408 ; 

19  May  T.  Runmey,  1  Mich,  1,  8,  9.  Miller  v.  Stepper,  82  Mich.  194,  IM. 
She  cannot  enter  until  her  dower  is 
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coart,  is  a  substitute  for  the  setting  out  by  the  heir,  and 
neither  the  administrators  nor  creditors  are  entitled  to  notice 
of  the  proceedings  if  the  estate  is  solvent.® 

§  444.  Dower  of  divorced  wife. —  Under  the  former  statute 
of  Wisconsin  a  wife  divorced  from  the  bond  of  matrimony  on 
the  ground  of  adultery  by  the  husband,  or  his  imprisonment 
for  three  years,  was  entitled  to  dower.^  But  this  right  of  a 
divorced  wife  is  now  limited  to  the  case  of  dissolution  of  the 
marriage  by  the  husband  being  sentenced  to  imprisonment 
for  life  only.**  In  Michigan  when  a  marriage  is  dissolved  by  ^ 
imprisonment  of  the  husband  for  life,  or  when  a  divorce  is 
granted  to  the  wife  for  adultery,  misconduct  or  habitual 
drunkenness  of  the  husband,  or  on  account  of  his  being  sen- 
tenced to  imprisonment  for  three  years  or  more,  she  is  enti- 
tled to  dower  in  his  lands  in  the  same  manner  as  if  he  were 
dead.***  If  her  right  is  not  disputed  it  may  be  assigned  in  the 
probate  court."** 

§  445.  ApplicatioriH —  The  dower  may  be  assigned  by  the 
county  court  (judge  of  probate  in  Michigan)  of  the  county  in 
which  her  husband's  estate  is  being  settled,  in  Wisconsin  (in 
which  the  husband's  estate  is  settled,  in  Michigan),  when  the 
right  is  undisputed  by. the  heirs,  devisees  or  any  person  claim- 
ing under  them,  or  either  of  them,  upon  the  petition  of  the 
widow  or  any  other  person  interested  in  the  lands.  The  peti- 
tion should  set  out  a  description  of  the  lands  (it  may  include 
all  the  lands  of  which  the  husband  died  seized  in  the  state), 
the  names,  residences  and  interests  of  the  parties  interested, 
and  that  the  right  is  not  disputed  by  any  of  them  (and  all 
matters  required  by  the  rules,  in  Wisconsin).  Notice  is  to  be 
given  to  such  heirs,  devisees  or  other  persons  as  the  court 
shall  direct.** 

tt  GampbeU*8  Appeal,  2  Dong.  141,  ^^  Hea  t.  Bea,  68  Mich.  257^  26a 

147,  149;  King  v.  Merritt^  67  Mich.  Of  course  the  applicatioxi  would  show 

194,  210l  the  divorce  and  cause  thereof  instead 

»Bardick  t.  Briggs^  11  Wi&  126^  of  the  death  of  the  husband. 

132.  »  R  S.,  sea  3869,  Rule  XVII ;  How- 

<<  R  a,  sec.  287a  eU's  Stat,  §  5740.    In  Michigan  the 

*te  Howell's  Stat,  §  6246.    See  Jor-  proceeding  may  be  had  at  any  time 

dan  Y.  Jordan,  68  Mich.  650,  652;  before,  during  or  after  administration 

P^tnval   V.    PercivaJ,   66    id.   297 ;  is  closed.    King  v.  Merritt.  67  Mich. 

Bowles  v.  Hoard,  71  id.  15a  194,  210.    See  White  ▼.  Spalding,  50 
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§  446.  Notice. —  The  manner  of  giving  notice,  it  would  seem, 
shoald  be  by  personal  service,  or  at  least  in  some  manner  that 
all  the  parties  who  could  dispute  the  right  would  have  actual 
notice,  and  evidently  minors,  heirs  or  devisees  would  not  be 
bound  by  the  assignment  unless  represented  by  guardian  in  the 
proceeding,  as  the  effect  is  to  establish  a  life  estate  in  a  part  of 
their  inheritance  or  devise.  If  any  such  have  no  general 
guardian,  a  special  guardian  should  be  appointed. 

§  447.  When  the  right  is  diluted. —  On  thehearing,  if  the 
right  to  dower  is  disputed  by  any  heir,  devisee  or  person  claim- 
ing under  them  upon  any  ground,  it  would  end  the  proceeding, 
as  the  jurisdiction  depends  upon  the  right  being  undisputed  by 
them,  and  one  purpose  of  the  notice  seems  to  be  to  determine 

icL  23,  26.  Either  at  common  law  or  admitted  to  dispute  the  right  to  mesne 
under  our  statute,  when  the  owner  of  profits  in  the  hands  of  the  adminis- 
the  fee  or  tenant  whose  duty  it  was  trator.  But,  whether  they  could  in- 
to set  apart  dower  has  failed  to  do  so,  tervene  in  this  proceeding  to  dispnte 
some  sort  of  application,  stating  such  the  right  to  have  the  dower  assigned 
facts  as  are  jurisdictional,  should  be  seems  doubtful,  aa  it  is  a  purely  stat- 
made  to  the  proper  court  before  such  utory  proceeding.  The  fact  of  wid- 
court  is  authorized  to  take  cognizance  owhood  is  not  likely  to  be  often 
of  the  matter.  Among  these  facts  questioned,  but  in  an  age  of  multi* 
are  thoee  of  the  residence  of  the  tudinous  divorces,  perhaps  it  might 
widow,  that  she  is  a  widow,  that  the  be  disputed  successfully  in  some 
estate  in  which  she  asks  to  be  en-  case  in  which  the  heirs  would  not 
dowed  is  that  of  her  deceased  bus-  dispute  it  But  if  neither  the  admin- 
band,  of  which  he  died  seized ;  and,  isti'ator  nor  creditors  are  parties  to 
under  our  statute^  she  ou^t  further  this  proceeding,  they  would  not  be 
to  state  that  her  right  to  dower  is  ^und  by  it  Campbell,  Appellant^ 
not  disputed  by  the  heirs  or  devisees,  euprcu  And  the  question  might  be 
and  that  she,  or  some  other  person  raised  by  an  application  for  license  to 
interested  in  the  land,  wishes  it  set  sell  to  pay  debts,  even  after  assign- 
apart  Sherwood,  J.,  in  King  v.  ment^  by  this  proceeding,  with  the 
Merritt  67  Mich  194,  210,  211.  The  assent  of  the  heirs.  In  Wisconsin 
statute  is  a  special  one,  and  all  the  the  appUcation  could  not  be  made 
facts  necessary  to  give  the  court  ju-  before  or  after  administration,  as  it 
risdiction  must  in  some  manner  be  must  be  to  the  court  in  which  the 
made  to  appear.  Id.  211.  The  husband's  estate  ''is  being  Bettled," 
other  persons  to  whom  notice  is  to  be  and  it  is  made  by  petition  to  the 
given  evidently  are  those  who  might  court  In  Michigan  the  application 
make  the  petition,  which  would  in-  is  to  the  judge  of  probate  of  the 
elude  heirs,  devisees  and  all  persons  county  in  which  the  husband's  estate 
claiming  under  them.  If  the  estate  **  is  settled."  See  statutes  cited  in 
without  it  is  not  suflScient  to  pay  the  note  4,  supra  (Form  117). 
debts,  doubtless  a  creditor  would  be 
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whether  the  right  is  disputed  or  not.*^  In  such  case  a  proper 
practice  would  be  to  state  the  reason  in  an  order  dismissing 
or  denying  the  petition. 

§  448.  Appointment  of  commissioiMrs. —  If  the  right  is  ad- 
mitted, three  discreet  and  disinterested  persons  are  to  be 
appointed  by  the  court  to  set  off  the  dower.  Of  course  no 
person  should  be  appointed  on  the  nomination  or.  suggestion 
of  either  party  against  the  opposition  of  the  other.  Their 
disinterestedness  should  be  beyond  suspicion. 

§  449.  Warrant  to  commissioners  —  Their  duties. —  A  war- 
rant is  issued  to  the  commissioners  appointed,  authorizing  and 
requiring  them  to  set  off  the  dower  by  metes  add  bounds, 
when  it  can  be  done  without  injury  to  the  whole  estate."  There 
should  be  a  formal  interlocutory  order  or  decree  reciting  the 
proceedings,  to  show  jurisdiction  of  the  parties,  and  finding 
the  facts  which  show  the  widow's  right  of  dower,  and  ap- 
pomting  commissioners  and  directing  the  issue  of  a  warrant 
to  them.  The  commissioners  are  to  be  sworn  to  the  faithful 
discharge  of  their  duties,  and  as  soon  as  practicable  proceed 
to  set  off  the  dower  according  to  the  command  of  the  warrant, 
and  make  return  of  their  doings  with  an  account  of  their 
charges  and  expenses,  in  writing,  to  the  court.^ 

§  450.  Description  of  lands. —  The  warrant  should  describe 
the  lands  in  which  the  dower  is  to  be  assigned,  and  the  return 
of  the  commissioners  should  show  specifically  the  land  set  off 
for  the  dower,  describing  it  by  metes  and  bounds." 

29*  See  Wilber  ▼•  Wilber,  52  Wi&  set  off  by  ascertaining  and  marking 

298;  900L  the  boundaries  and  comers  by  stakes 

^  R  S.,  sec.  8870 ;  HowelFs  Stat,  or  monuments,  so  that  the  boundary 

g  5741  (Forms  118, 110, 120).  lines  shall  not  be  left  to  be  ascer- 

^  R  S.,  sea  8870 ;  Howell's  Stat,  tained  by  a  subsequent  survey,  and 

^  5742.  the   commissioners   may  employ  a 

19  See  notes  26,  27.    This  language,  surveyor  for  the  purpose  when  nee- 

"by  metes  and  bounds,**  is  copied  essary.      When  the   widow  has   a 

from  the  old  statutes  of  Massachu-  homestead  right  as  well  as  dower 

setts.    Probably  such  description  as  right,  in  case   of   partition  (which 

is  usual  in  the  west,  as  of  a  certain  may  be  had  of  the  homestead   in 

piece  of  land  as  described  according  Michigan),  it  would  be  proper  to  give 

to  government  survey,  or  a  definite  her  the  benefit  of  both  these  rights 

fraction  of  such  described  piece  of  in  the  residence  property  if  it  can  be 

land  as  is   usual   in   conveyances,  done  without  injustice.    Robinson  v. 

would  be  a  good  description ;  but  the  Baker,  47  Mich.  619,  624 
statute  contemplates  that  it  shaU  be 
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§451.  WJien  the  estate  cannot  be  divided. —  In  all  cases 
where  the  estate  cannot  be  divided  by  metes  and  bounds,  or 
without  damage  to  the  whole,  the  dower  may  be  assigned  of 
the  rents  and  profits  to  be  received  by  the  widow  as  a  tenant 
in  common  with  the  other  owners  of  the  estate.** 

§  452.  How  admeasured. —  The  dower  is  not  one-third  in 
quantity  of  the  lands  of  which  the  husband  died  seized.  The 
authority  of  the  commissioners  extends  to  all  such  lands  in 
the  state,  and  the  rental  value,  or  annual  income  from  the 
lands,  is  to  be  the  basis  of  their  appraisal  They  are  to  give  to 
the  widow  such  part  as  will  yield  one-third  of  the  entire  income 
of  the  whole.**  At  common  law  she  is  not  obliged  to  receive 
as  dower  certain  rooms  of  a  tenement,  but  may  claim  a  rent 
issuing  out  of  the  estate." 

^R  S.,  see.  8871;  Howeirs  Stat,  a  dwelling-houBe  only,  the  practice 
g  574a  Rea  v.  Rea,  68  Mich.  257,  has  been  sometimeB  to  assign  certain 
was  ejectment  by  a  divorced  widow  rooms  to  the  widow.  Smithes  Prob. 
for  miassigned  dower  in  the  bus-  Law,  d68L  Bat  it  is  usual  in  such  cases 
band's  estate.  The  proceedings  after  to  agree  upon  a  rental,  of  which 
judgment  are  the  same  as  in  probate  one-third  is  to  be  paid  to  the  widow, 
court  under  the  statute.  Ck)mmis-  if  the  property  is  occupied  by  the 
sioners  were  appointed,  and  set  off  owners.  If  it  is  actuaUy  rented,  it  is 
as  her  dower  the  second  and  third  usual  for  her  to  receive  one-third  of 
stories  of  a  brick  block  (of  which  the  the  actual  rents  after  deducting 
basement  and  first  story  were  used  for  taxes,  insurance^  eta  This  is  a  time- 
business  purposes),  with  "the  right  honored  section  of  the  Massachusetts 
of  free  ingress  and  egress  thereto  at  statute  which  seems  never  to  have 
all  times  by  the  stairways  and  pass-  received  a  judicial  construction, 
age  ways  to  the  streets  in  front  and  Whether  the  rents,  issues  and  profits 
the  yard  in  rear  and  the  right  and  are  to  be  determined  by  commission- 
privilege  of  conveying  the  water  ers  when  the  heirs  are  in  possession 
(known  as  the  Holly  water)  to  the  and  the  amount  which  they  are  to 
upper  floors  by  a  pipe  to  be  con-  pay  her  annually  fixed  by  them,  or 
nected  with  the  pipes  now  in  the  how  it  is  to  be  assigned,  is  not  dear. 
lower  part  of  said  building."  The  A  determination  of  the  value  now 
case  was  affirmed.  It  is  said  that  would  be  no  proper  criterion  of  the 
**  the  commissioners  could  have  as-  value  five  years  later,  and  it  is  not 
signed  plaintifTs  dower  out  of  the  probable  that  the  statute  intends  to 
rents,  issues  and  profits  of  the  lands  establish  a  life  annuity  or  rent  charge 
instead  of  dividing  them."  Pages  265»  of  a  fixed  amount  in  lieu  of  dower 
266.    In  some  cases  the  ancient  rule  profits 

was  to  give  the  widow  an  alternate  ^  King  v.  Merritt^  67  Mich.   194^ 

occupancy  of  the  mlU  or  property  216;  Leonard  v.  Leonard,  4  Masa 

which  could  be  so  used    In  Massa-  538 ;  Conner  v.  Shepherd,  15  Mass.  167. 

chusetts,  when  the  estate  consisted  of  *^  White  v.  Story,  2  Hill  (N.  Y.\  543. 


SEAL  ESTATB  OF  DECEDENTS ASSIGNMENT,  ETC.  237 

§  453.  Lands  otvned  in  common. —  If  any  of  the  lands  con- 
sist of  an  undivided  interest,  owned  in  common  with  other 
persons,  it  seems  the  same  commissioners  must  first  proceed 
to  partition  the  lands  between  the  estate  and  the  other  own- 
ers, and  the  division  so  made,  when  established  by  the  probate 
court,  is  binding  on  all  persons  interested.'^ 

§  454.  Practice  under  this  provision. —  This  brief  provision, 
thrown  in  so  parenthetically  in  the  statute  on  partitions  — 
copied  also  from  Massachusetts  —  has  probably  seldom  been 
acted  upon  and  yet  lacks  judicial  construction.  Manifestly 
the  parties  to  be  bound  by  the  proceedings  must  all  have  no- 
tice and  have  the  right  to  appear  and  contest.  Probably, 
also,  if  the  other  owners  dispute  or  deny  the  title  of  the  de- 
cedent, a  court  of  probate  could  not  try  the  question  without 
express  statute  authority,  which  is  not  given.  Perhaps  as  be- 
tween them  and  the  alleged  widow  the  court  might  try  the 
question  of  her  right  to  dower,  as  it  would  seem  her  right  to 
dower  is  as  necessary  as  the  concession  of  that  right  by  the 
heirs,  devisees  and  those  claiming  under  them,  to  give  juris- 
diction to  appoint  the  commissioners.  But  whether  they 
could  be  heard  to  dispute  her  right,  qicasref  They  seem  to  have 
no  interest  in  that  question.'* 

§  455.  Notice  of  meeting  of  commissioners. — The  statute 
does  not  require  any  notice  by  the  commissioners  of  the  time 
and  place  of  meeting  to  set  off  dower ;  but  if  such  a  partition 
is  to  be  first  made,  the  parties  must  not  only  have  notice  of 
the  hearing  on  the  petition,  but  also  of  the  time  and  place  of 
meeting  of  the  commissioners  to  make  the  partition.*^ 

§  456.  Beport  in  such  case. —  And  in  such  case  the  report 
of  the  commissioners  should  show  the  fact,  and  manner,  of 
giving  notice  of  their  meeting  to  make  the  partition." 

BR.  S.,  8ecL  8949;  Howell*8  Stat,  portion    of  a    formidable   bill    in 

§  5974  chancery.    It  should  be  as  full  and 

A  The  petition  in  such  a  case  should  explicit,  if  not  as  formal,  in  its  alle- 
set  ont  fully  aU  the  interests  of  all  gationa  The  equitable  powers  of 
the  partiea  If  there  were  several  the  courts  of  probate  under  the  pro- 
deTisees  in  common,  or  decedent  was  vision  will  be  further  considered 
the  owner  of  an  undivided  interest  under  the  subject  of  partition.  Postf 
in  several  parcels  with  different  oo-  ch.  XVIII,  S  698. 
tenants,  and  the  estate  had  other  ^^  R  a,  seca  8944,  8946, 8949 ;  How- 
lands  in  which  dower  was  claimed^  ell's  Stat,  §§  5969, 5975. 
the  petition  might  assome  the  pro-  ^  See  further,  chapter  XVHL 
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§  457.  Effect  of  assignment  ofdotver.—  When  the  report  of 
the  oommissioners  is  approved  and  recorded,  and  an  attested 
copy  recorded  in  the  office  of  the  register  of  deeds  of  the 
county  where  the  lands  are  situated,  the  dower  remains  fixed 
and  certain,  unlete  the  approval  is  set  aside  or  reversed  on  ap- 
peal. The  costs  of  the  proceedings  are  to  be  paid  one-half  by 
the  widow  and  one-half  by  the  other  party  or  parties.*  The 
confirmation  relates  back  to  the  time  of  the  assignment.*^ 

§458.  Practice  —  Notice. —  The  statute  does  not  require 
any  notice  of  any  proceeding  in  the  matter  after  the  appoint- 
ment of  commissioners.  The  theory  of  the  statute  is  appar- 
ently that  they  act  entirely  upon  their  own  judgment  from 
view  of  the  premises.  The  practice  in  New  York  seems  to 
be  to  specify  the  time  for  them  to  report  in  the  order  of  their 
appointment,  and  then  no  notice  of  motion  for  confirmation 
of  the  report  is  necessary .*  In  Massachusetts,  under  the  orig- 
inal of  our  statute,  the  practice  seems  to  be  to  confirm  the 
report  upon  notice  to  the  parties  interested,  unless  their  assent 
to  the  assignment  as  made  by  the  commissioners  is  indorsed 
on  the  return.** 

§  459.  Homestead  in  Wisconsin, —  In  Wisconsin,  a  home- 
stead to  be  selected  by  the  owner  thereof,  consisting,  when 
not  included  in  any  city  or  village,  of  not  to  exceed  forty  acres 
of  land  used  for  agricultural  purposes,^  and  not  exceeding  one- 

MR.  a,  secL  8870;  Howell's  Stat,  of  which  they  have  no  notice^  the 

%  5742  (Forms  121, 122).  effect  of  which  is  to  establish  a  life 

'<  Parker  v.  Parker,  17  Pick.  280.  estate  in  specific  lands.     It  seems 

*8Redf.   L.  &   Pr.  489   (Ist  ed);  clear  that  notice  of  the  time  when 

White  Y.  Story,  2  HiU,  548.  the  oourt  wiU  consider  the  report 

s*  Smith's  Prob.  Law,  262.  In  New  should  be  given.  Doubtless  the  re- 
York  the  authorities  on  this  subject  port  might  be  recommitted  for  the 
are  mostly  devoted  to  the  construe-  commissioners  to  correct  any  mistake 
tion  of  statutes  which  attempt  to  fur-  therein ;  but  if  their  work  is  rejected 
nish  a  complete  code  of  both  law  and  by  the  court  or  judge  (as  it  may  beX 
practice.  A  very  safe  and  proper  it  would  seem  that  new  commisBion- 
practice  would  be  to  require  notice  ers  must  be  appointed  upon  notice  as 
of  application  for  approval  of  the  re-  bef ora  Decisions  upon  the  practice 
port,  unless  assented  to  by  the  parties  are  scanty.  In  Durkee  v.  Felton,  54 
interested.  It  is  not  easy  to  discover  Wia  405,  commissionera  set  off  both 
any  principle  upon  which  notice  of  dower  and  homestead.  Whether  their 
hearing  the  original  petition  can  bind  warrant  was  for  both  is  not  dear 
the  parties  in  subsequent  proceed-  from  the  casa 
ingSi  for  which  no  time  is  fixed  and       M*<ForagricttltiiialpiuposeB''can- 


EEAL   ESTATE   OF   DECEDENTS ASSIGNMENT,  ETO,  239 

fourth  of  an  acre  when  included  in  any  city  or  village,  and 
the  dwelling-house  thereon  and  its  appurtenances,  owned 
and  occupied  by  any  resident  of  the  state,  is  exempted  abso- 
lutely from  all  debts  (with  one  exception  to  be  noticed  here- 
after), excepting  laborer's,  mechanic's  and  purchase-money 
liens,  and  mortgages  lawfully  executed,  and  taxes  lawfully  as- 
sessed thereon.^^  A  husband  owuing  such  homestead  cannot 
mortgage  or  otherwise  alienate  it  without  the  wife's  signature 
to  the  instrument.**  He  may  lawfully  devise  it  by  his  will,** 
either  entire  or  in  separate  parcels.  The  exemption  extends 
to  homesteads  owned  by  husband  and  wife  jointly  or  in  com- 
mon, or  to  lands  owned  in  common  occupied  as  a  homestead 
with  the  consent,  express  or  implied,  of  the  co-tenants,  and  to 
any  estate  less  than  a  fee  held  by  lease  or  otherwise.  Tem- 
porary removal  with  intent  to  re-occupy  it  does  not  impair 
the  exemption,  and  it  extends  for  two  years  to  the  proceeds 
of  a  sale  held  with  the  intention  to  procure  another  home- 
stead therewith.** 

§  459a.  Homestead  in  Minnesota. —  Under  the  probate  code 
neither  husband  nor  wife  owning  the  homestead  can  make  any 
testamentary  or  other  disposition  of  it  without  the  assent  in 
writing  of  the  other,  and  it  decends  free  from  all  debts  or 
claims  upon  the  estate  of  the  deceased  with  an  exception  which 
will  be  noticed  hereafter.*  The  homestead  consists  of  not 
exceeding  eighty  acres  and  dwelling-house  and  appurtenances 
thereon  to  be  selected  by  the  owner,  not  included  in  the  laid 
out  or  platted  portion  of  any  incorporated  town,  city  or 
village,^  or  instead  thereof,  at  the  option  of  the  owners,  a 

not  be  construed  so  as  to  exclude  a  *^  Note  41,  tupra;  Watkins  ▼.  Blat- 

debtOT  from  the  benefit  of  tiie  home-  Bchinski,   40   Wis,  817 ;    Hewett  v, 

Btead  law.   Bmzel  ▼.  Grogan,  67  Wia  Allen,  54  id  688 ;  Carver  v.  Lassal- 

t47, 15a  lette,  57  id  282.    Proceeds  of  sale. 

<i  R.  a,  sec,  2968.  Bailey  y.  Steve,  70  id  816 ;  Binzel  v. 

«Id,  sea  220&    Bnt  acknowledg-  Grogan,  67  id  147. 

ment  by  the  wife  is  not  necessary.  *  Probate  Code,  sec.  SSw    See  Hol- 

Godfrey  ▼.  Thornton,  46  Wi&  677.  brook  t.  Wightman,  81  Minn.  168; 

Ovvrruting  Hait  v.  Houle,  19  Wi&  Eaton  ▼.  Robbins,  29  id  827. 

im.    Bat  wonld  not  bar  her  dower  »  Gen.  Stat  1878,  ch.  68,  §  1.    Held, 

if  ttot  acknowledged    Id    See  Her-  that  a  tract  of  thirty-one  acres  of  land 

ron  T.  Enapp,  Stoat  &  Oa,  72  id  558.  in  St  Paul,  aroand  which  the  land  had 

4SR  &,  sec  2271 ;  Johnson  ▼.  Har-  been  platted  and  the  city  grown,  not 

riaon,  41  Wis.  881,  886-7.  being  itoelf  "laid  out  or   platted,*' 
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quantity  of  land  not  exceeding  one  lot  "of  the  original 
plat  or  any  re-arrangement  or  subdivision  of  said  plat  or 
any  part  thereof  as  the  same  shall  exist "  at  the  date  of  com- 
mencement of  proceedings  in  which  the  exemption  is  claimed 
or  death  under  which  it  is  claimed,  "  or  in  case  the  buildings 
occupy  parts  of  two  or  more  lots  as  legally  platted  at  the  time 
the  exemption  is  claimed,  a  quantity  of  land,  not  exceeding  in 
area  one  of  the  original  lots  in  the  same  block,"  ® 

§  459J.  Homestead  in  Michigan. —  The  homestead  policy  of 
Michigan  has  been  more  conservative.  The  homestead  ex- 
empted is  land  not  exceeding  forty  acres,  and  dwelling-house 
and  appurtenances  thereon,  to  be  selected  by  the  owner,  not 
included  in  any  recorded  town  plat,  city  or  village,  or,  in- 
stead thereof,  at  the  option  of  the  owner,  land  not  exceeding 
one  lot  in  quantity  in  any  recorded  town  plat,  city  or  village, 
and  the  dwelling-house  and  appurtenances  thereon,  owned 
and  occupied  by  any  resident  of  the  state.  It  is  exempt  from 
levy  and  sale  on  execution  or  final  process  for  any  debt 
founded  upon  or  growing  out  of  any  contract,  express  or  im- 

Deither  under  the  statute  nor  by  any  is  not  subject  to  his  or  her  debts, 
acts  of  the  owner,  was  not  within  Eaton  y.  Bobbins,  suprcu  Under 
the  "  laid  out  or  platted  "  portion  of  the  constitution  of  Minnesota,  the 
the  city,  and  retained  entire  its  home-  statutory  lien  laws  cannot  be  ez- 
stead  character,  and  that  the  widow  tended  to  include  homesteada  Cole- 
could  not  waive  her  homestead  right  man  v.  Ballandi,  22  Minn.  144 ;  Kel- 
and  take  one-third  under  the  statute  ler  v.  Struck,  81  id.  446 ;  Meyer  t. 
of  descent  to  the  injury  of  devisees  Berlandi,  89  id.  438.  Removal  and 
and  legatees.  Mintzer  v.  St  Paul  absence  for  more  than  six  months  is 
Trust  Co.,  45  Minn.  823.  See  Baldwin  an  abandonment  nnless  a  claim  of 
V.  Robinson,  80  id.  244;  Wilson  ▼.  homestead  is  filed  and  recorded  in 
Proctor,  28  id.  la  Size  of  <'lot"  ao-  the  register  of  deeds  office,  which 
cording  to  the  plat  in  which  it  is  preserves  the  homestead  right  five 
situated.  Lundberg  v.  Sharvey,  46  years.  Gen.  Stat,  ch.  68,  §  9 ;  Baillif 
id.  350.  ▼.  Gerhard,  40  Minn.  17a  Until  the 
c  Amendment  to  sec  1,  ch.  68,  Gen.  recent  legislation  only  the  life  estate 
Stat ;  Laws  1891,  ch.  81.  The  surviv-  of  the  survivor  was  exempted  from 
ing  husband  or  wife  takes  a  life  es-  the  payment  of  debts.  The  reversion 
tate  analogous  to  dower  not  subject  or  fee  was  assets  for  that  porpoae  if 
to  be  divested  by  a  will  Elaton  v.  there  was  a  deficiency.  Tlie  author 
Robbins,  29  Minn.  827;  Holbrook  admits  that  the  law  on  this  pdnt  was 
T.  Wightman,  81  id.  168i  See  Mc-  stated  erroneously  in  the  first  edition 
Carthy  v.  Van  Der  Mey,  42  id.  189.  of  this  book.  He  does  not  attempt  to 
It  is  not  an  estate  during  widowhood  excuse  the  error,  because  it  was  in- 
only  as  in  Wisconsin.    The  interest  excusabla 
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plied,  except  mortgages.  It  is  also  exempted  daring  the  time 
it  shall  be  occupied  by  the  widow  or  minor  child  or  children 
of  a  deceased  owner.  No  mortgage  thereon,  except  for  pur- 
chase-money or  other  alienation,  is  valid  without  the  signa- 
ture of  the  wife.*  It  extends  to  a  house  claimed  by  a  debtor 
as  a  homestead  on  land  not  his  own.^  But  the  value  is  limited 
to  fifteen  hundred  dollars,  with  provision,  if  it  cannot  be  di- 
vided, for  sale  and  payment  to  the  debtor  of  that  sum  out  of 
the  proceeds.® 

§460.  What  may  he  a  homestead. —  The  homestead  in  a 
village  or  city  may  consist  of  a  building  of  which  a  part  is 
used  for  business  purposes,  if  the  dwelling  of  the  family  is  in 
it,  though  much  more  valuable  for  business  tlian  for  a  dwell- 
ing-house.** A  hotel  may  be  a  homestead,**  but  other  build- 
ings on  the  same  lot  rented  for  stores,  offices,  etc.,  though  the 
lot  be  less  than  one-fourth  of  an  acre,  are  not  a  part  of  the 
homestead.*** 

§  461.  The  same  continued, —  A  rural  homestead  need  not 
be  selected  from  a  larger  tract,  according  to  government  sur- 
vey, but  may  be  forty  acres  selected  in  any  compact  form,  so 

•  HoweU'8  Stat,  §  7721.    Two  lots  See  Drake  ▼.  Kinsell,  88  Mich.  28a 

in  one  incloeura    Greiges  ▼.  Greiner,  It  is  not  an  estate,  but  a  mere  ex- 

68  Mich.  153, 157.  emption.    Robinson  v.  Baker,  suprcu 

^  Howell's  Stat,  §  7722.    RemoTal  In  this  respect  it  differs  from  the 

of  the  house  from  one  lot  not  owned  homestead  laws  of  many  other  states. 

hy  him  to  another  does  not  subject  Patterson  v.  Patterson,  miprcu 

it  to  seizure  and  sale  while  in  transit  ^  Phelps  v.    Rooney,  9   Wia  70; 

Bmiker  ▼.  Paquette,  87  Mich.  79.  Kelly  ▼.  Baker,  10  Minn.  154  (124); 

«Howeir8  Stat,§  772a    There  is  Pond  v.  Holcombe,  26  id.  286.    See 

no '.homestead  right  under  this  stat-  Orr  ▼.  Shraft,  22  Mich.  260.    But  see 

qIb  after  the  death  of  the  owner,  Dyson  y.  Sheley,  11  id.  527. 

except  in  insolvent  estates.    Zoellner  ^  Jarvais  ▼.  Moe^  88  Wi&  440 ;  Har- 

T.  Zoellner,  58  Mich.  630.    See  Robin-  riman  t.  Queen  Ina  Ckx,  49  id.  71,  84, 

son  T.  Baker,  46  id.  619 ;  Patterson  y.  85 ;  King  y.  Welbom,  88  Mich.  195. 

Patterson,  49  id.  176.    But  the  widow  See  Mercier  v.  Chace,  11  Allen  (MasaX 

may  remain  in  the  dwelling-house  of  194 ;  Lazell  y.  Lazell,  8  id.  575. 

her  deceased  husband  one  year  with-  ^A^Casselman  v.  Packard,  16  Wis. 

out  being  chargeable  for  rent  How-  114;  Schoffen  v.  Landauer,  60  id.  884. 

elVs  Stat,  §  5755.    The  exemption  is  But  see  Hoffman  y.  Junk,  51  id.  618. 

not  of  tiie  fee,  but  only  of  the  land  See  Geney  v.  Maynard,  44  Mich.  578L 

while  it  is  occupied  as  a  homestead.  Of  single  men  who  lease  and  board 

The  kmd  is  assets  for  the  payment  of  with  tenants,  Myers  y.  Ford,  22  Wia 

debts,  subject  to  the  homestead  right  189. 
of  the  widow  and  minor  children. 
16 
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as  to  include  the  dwelling-house;*  but  cannot  be  separate 
parcels  of  land,  though  it  may  include  two  or  more  contiguous 
lots ;  and  separation  by  a  stream  or  highway  or  railway  track 
would  not  destroy  its  character  as  a  homestead.*^  A  house  on 
leased  land  may  be  a  homestead.*  Land  held  by  an  equitable 
title,  occupied  and  used  for  agricultural  purposes,  on  which 
the  equitable  owner  resides,  is  a  homestead.*  The  right  ex- 
tends to  land  not  exceeding  forty  acres  owned  by  husband 
and  wife  jointly  or  in  common,  and  to  the  interests  therein  of 
tenants  in  common  having  a  homestead  thereon,  with  the  ex- 
pressed or  implied  consent  of  the  co-tenants,  and  to  any  inter- 
est less  than  a  fee  held  by  lease  or  otherwise." 

§462.  Building  materials  aiid  fencing, —  And  materials  on 
the  ground  intended  for  repairs  on  the  dwelling,"  and  mate- 
rials scattered  along  the  line  for  fence,"  whatever  would  pass 
by  a  conveyance  of  the  land,  which  is  a  homestead,  it  would 
seem  must  be  a  part  of  the  homestead. 

^Herrick  v.  Graves,  IGWia  157;  the  claimant    See  Rassell  ▼.  Lennon, 

Kent  V.  Agard,  22  id.  150.    But  it  89  id.  570.    In  Zimmer  v.  Pauley,  51 

must   be    a  single   tract   of   land.  id.  282,  the  change  effected  by  this 

Hornby  ▼.  Sikes,  56  id.  882.  section  of  the  revision  of  1878  was 

^7  Bunker  y.   Locke,  15  Wis.  685;  recognized.  The  statute  provides  that 

Hornby  v.  Sikes,  supra;  Kresin  v.  husband  and  wife  may  own  a  home- 

Mau,  15  Minn.  116  (87).  stead  jointly  or  in  common.    But  (ex- 

« Platto  V.  Cady,  12  Wis.  461.  But  cept  by  husband  and  wife)  "a  home- 
not  on  land  purchased  by  occupant  stead  cannot  be  jointly  held  with  an- 
and  title  taken  in  name  of  another,  other"  (citing  West  v.  Ward).  Ck>r- 
Sumner  v.  Sawtelle,  8  Minn.  809(272).  nish  v.  Frees,  74  Wis.  490,  496.    Not 

^McCabe  v.  Mazzuchelli,  18  Wis.  in  undivided  half  of  two  city  lots. 

47a  Land  contract:  Chopin  v.  Runte,  Ward  y.  Huhn,  16  Minn.  159  (142); 

75  id.  861 ;  Wilder  v.  Haughey,  21  O'Brien  v.  Kuntz,  86  id.  186.    The 

Minn.  101 ;  Hartman  v.  Munck,  id.  owner  and  occupant  of  a  homestead 

107 ;    Orr  v.  Shraft,  22   Mich.    260.  in  land  owned  in  common  with  an- 

Holder  under  land  contract :  McKee  other  may  purchase  the  interest  of 

V.  Wilcox,  11  id.  85a    But  not  if  his  co-tenant  and  it  will  not  become 

upon  payment  he  causes  land  to  be  subject  to  the  lien  of  a  judgment 

deeded  to  another.    Fairbaim  v.  Mid-  docketed  prior  to  his  purchase  while 

diemiss,  47  id.  872.    Under  school-  the  homestead  right  exists.    Kaserv. 

land  certificate :  Allen  v.  Cadwell,  55  Hass,  27  Minn.  406. 

id.  a  »i  Krueger  v.  Pierce,  87  Wis.  269. 

MRa,  sec.  298a    Before  this  stat-  See  Scofield  v.  Hopkins,  61  id.  870. 

ute  was  adopted,  it  was  held  in  West  ^  Ck)nklin  v.  Parsons,  2  Pinney»  264^ 

V.  Ward,  26  Wis.  579,  that  a  home-  267;  ante,  ch.  XI,  n.  46w 
stead  must  be  owned  in  severalty  by 
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§  462a.  Laws  construed  liberally. —  Homestead  laws  are 
construed  liberally  to  carry  out  the  spirit  and  intent  of  the 
constitutional  and  statutory  provisions  on  the  subject.*** 

§  463.  Assignment  of  homestead  in  Wisconsin. —  When  a 
widow,  heir  or  devisee  of  a  deceased  person  is  entitled  to  his 
homestead,  of  which  he  died  seized,  and  the  right  is  not  dis- 
puted by  the  heirs,  devisees  or  creditors,  or  any  person  claim- 
ing under  them,  or  either  of  them,  and  the  persons  in  interest 
are  unable  to  agree  as  to  the  limits  and  boundaries  of  the 
homestead,  proceedings  may  be  had  to  assign  the  same  to  the 
person  so  entitled  "  in  the  same  manner  and  with  like  effect 
and  upon  like  notice  and  proceedings "  as  upon  the  assign- 
ment of  dower." 

§  464.  Constru4ition  of  this  statute. — This  is  a  new  provision 
of  the  statutes,  and  it  is  not  easy  to  anticipate  the  questions 
which  may  arise  under  it.  There  is  a  similar  statute  in  Mas- 
sachusetts. But,  as  in  Michigan,  the  homestead  there  is  a 
certain  value  of  the  land,"  and  only  continues  during  occupa- 
tion during  the  widowhood  of  the  widow,  or  until  the  young- 
est child  is  of  age ;  and  a  widow  may  have  both  dower  and 
homestead  in  the  same  house.°*  We  cannot  look  to  the  de- 
cisions under  that  statute  for  much  assistance  in  construction. 


^  Krueger  y.  Pierce,  87  Wie.  269,  tion  levy.    Avery  t.  Stephens^  48  id. 

271 ;  Zimmer  ▼.  Pauley,  51  id.  282,  246.    Not  between  levy  and  sale  on 

286.    See  Eaton  y.  Bobbins,  29  Minn,  execution.    Bowles  v.  Hoard,  71  id. 

827;  Barber  y.  Rorabeck,  86  Mich.  150.    Absence  for  a  time  with  tlie 

399;  Lozo  y.  Sutherland,  88  id.  168;  bonafde  intention  of  returning  and 

Bouchard  y.  Bourassa,  57  id.  8.    Pur-  occupying  it  does  not  extinguish  the 

chaae  of  land  with  donate  intention  right    Phelan's  Estate,  16Wi&  76; 

to  acquire  a  homestead,  evidenced  by  Herrick  v.  Graves,  id.  157;  Jarvais 

fitting  it  up  for  such  purpose,  f ol-  v.  Moe,  88  id.  440 ;  Zimmer  v.  Pauley, 

lowed  within  a  reasonable  time  by,  supra.  Seven  years*  absence.  McDur- 

actoal  occupancy,  renders  it  exempt  mott  v.  Keman,  72  id.  268.  .See  infra, 

as  a  homestead  from  the  time  of  pur-  §  459a,  note  c ;  Earll  v.  Earll,  60  Mich, 

chase;  also  materials  on  the  ground  80.    See  Bunker  v.  Paquette,  87  id. 

designed  for  use  in  construction  of  79 ;  Pardo  v.  Bittorf,  48  id.  276. 

dwelling  etc.    Soofield  y.  Hopkins,  ^  R  a,  sec.  887a    See  Durkee  v. 

61  W]&  870.    By  an  unmarried  man.  Felton,  54  Wi&  405. 

Reske  y.  Reske,  51  Mich.  541.    See  m  Smith's  Probate  Law,  278,  274 

Deville  y.  Widoe,  64  id.  598;  Mills  v.  »  Mercier  y.  Chace,  11  Allen,  194 

Hooba,  76  id.  122l    Not  by  occupying  See  Showers  v.  Robinson,  48  Mich, 

aftet  attachment  and  before  exeou-  502. 
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§  465.  When  right  may  be  disputed. —  Although  the  credit- 
ors may  dispute  the  homestead  right,  it  is  evident  that  they 
have  no  interest  in  the  question  if  there  is  a  sufficiency  of  as- 
sets to  pay  them.  After  they  are  paid  they  cease  to  be  cred- 
itors. It  would  not  seem  necessary  to  give  them  notice  in  any 
case  when  it  is  clear  that  they  are  not  interested.  If  the  pro- 
ceeding binds  the  interested  parties,  it  is  sufficient  in  any 
case.  If  any  dispute  as  to  the  right  arises  between  a  widow 
and  heir  or  devisee,  or  those  claiming  under  them,  it  would 
seem  that  it  might,  perhaps  must,  be  determined  on  the  final 
assignment  of  the  estate.^  As  between  them  and  creditors, 
it  seems  the  right  may  be  determined,  and  that  not  only  the 
right  but  the  limits  and  boundaries  must  be  determined,  if  ib 
becomes  necessary  on  proceedings  to  sell  land  for  the  pa}^- 
ment  of  debts." 

§  466.  Proceedings  to  assign. — The  proceedings  in  detail  are 
to  be  the  same  as  upon  assignment  of  dower  and  need  not  bo 
further  discussed,  the  only  difference  being  that  creditors  must 
be  made  parties  where  they  have  any  interest. 

§  467.  Homestead  devised  in  sepa/rate  parcels. —  There  might 
be  more  than  one  assignment  of  homestead  if  separate  parcels 
are  devised  to  different  persons;^  but  the  case  can  hardly 
arise  where  the  devises  are  such  that  the  matter  would  not 
be  settled  ajs  a  question  of  construction  as  between  the  differ- 
ent devisees  of  the  homestead.** 

MR  S^,  sees.  898d-S941.  The  widow  a  determination  of  the  part  to  which 

is  entitled  to  the  homestead  as  well  the  widow  is  entitled.    The  right»  if 

80  dower  when  she  waives  the  pro-  disputed,  must  then  he  determined 

yisioDS  of  the  will.    R  S.,  sec.  2172.  even  if  the  assignment  is  made  to 

There  is  an  instance  of  selection  of  the  heirs^  subject  to  the  dower  and 

homestead  as  well  as  assignment  of  homestead  rights  of  the  widow, 

dower  in  such  a  case  in  Breeee  v.  ,     ^7  See  Paige  v.  Fagan,  61  WIsl  667. 

Stiles,  22  Wia  120, 121.    As  the  ezeo-  The  subject  is  further  considesred  in 

utor  or  administrator  has  no  right  to  connection  with  sales  for  payment 

the  possession  of  the  homestead,  it  is  of  debts  and  the  assignment  of  es- 

usual  to  designate  it  in  the  inven-  tatea    Post,  ch.  XIV  and  ch.  XVL 

tory.    Whether  the  right  is  disputed  ^See  Johnson  y.  Harriaonv  41  Wia 

or  not,  it  must  be  designated  in  the  881,  88^7. 

final  determination  of  who  are  enti-  ^  Occupation  is  not  necessary  aft»- 

tled  to  the  estate.    To  "name  the  the  death  of  the  decedent  to  preeerve 

persons  and  the  part  to  which  each  the  exemption.    See  Howe  t.  Mc- 

is  entitled  '*  (R  a,  sea  8940)  requires  Qivem,  25  Wia  625^  63&    So  in  Min- 
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§  468.  Mortgaged  homestead. —  If  the  homestead  to  which  a 
widow  is  entitled  is  mortgaged,  in  case  of  foreclosure  and  sale 
she  would  be  entitled  to  the  use  and  benefit  of  the  surplus,  if 
any,  during  her  widowhood.  And  in  case  of  redemption  by 
'  the  heir  or  devisee,  the  same  equity  would  seem  to  arise  be- 
tween them  as  in  case  of  a  dower  right  in  mortgaged  prem- 
ises.** 

§  468«.  Assignment  of  Twm^tead  in  Minnesota. —  Under  the 
probate  code  the  homestead  is  to  be  set  apart  to  the  surviving 
widow  or  husband  on  or  after  the  return  of  the  inventory 
upon  petition  (apparently  without  notice)  upon  proofs  made 
in  court.'^ 

§  4685.  In  Michigan.—  A  recent  statute  of  Michigan  pro- 
vides for  setting  apart  the  homestead  or  its  value  for  the  widow 
and  minor  children  of  an  insolvent  decedent  when  application 
is  made  for  license  to  sell  his  lands  for  the  payment  of  debts, 
which  will  be  considered  in  that  connection.** 

nesota.    Holbrook  y.  Wightman,  81  a  homestead,  and  as  to  dispoeition  of 

MiniL   168.     The   widow  loses   her  proceeds. 

right  of  homestead  by  subsequent  >^  Probate  Ck)de,  sees.  86,  87.     Per- 

marriage  in  Wisconsin,  but  is  entitled  haps  it  may  be  held  necessary  to  give 

to  the  rents  and  profits  of  the  hoVne-  notice  to  the  executor  or  administra- 

stead  to  the  time  of  marriage  (An-  tor  if  the  estate  is  insolvent,  and  to 

derson  y.  Cobum,  27  Wis.  658),  and  the  heirs  or  devisees  if  it  is  solvent 

still  retains  her  right  of  dower  in  They  would  have  a  right  to  be  heard, 

it  after  such  marriaga    Bresee  v.  and  without  the  opportunity  could 

Stiles,  22  id.  120, 126-7.  not  be  bound  by  the  order. 

MSee  post,  eh.  XIV,  as  to  sale  of  «Act  288,  1887  (3  HoweU's  Stat, 

mor^aged  premises,  part  of  which  is  ^  7729,  a,  &,  c^  d);  post,  eh.  XIV. 


CHAPTER  XIV. 

OF  THE  REAL  ESTATE  OF  DECEDENTS— MORTGAGE,  LEASE  AND 
SALE  FOR  PAYMENT  OF  DEBTS  AND  LEGACIEai 

WisooN8m:  Revised  Stettates,  ch.  CLXVII,  Rule  XVL 
Minnesota:  Probate  Code,  sec.  120,  ch.  IX 
MicmGAN:  Howell's  Statutes,  chs.  229,  23t 


g  469.    When  real  estate  may  be  sold 
to  pay  debts. 

470.  What  may  be  sold. 

471.  Need  not  take  i)088e68ioiL 

472.  Real  estate  fraudulently  con- 

veyed by  decedent 
478.    Lands  purchased  at  judicial 

sala 
474    Jurisdiction  statutory. 
476.    Origin  of  the  jurisdiction. 

476.  Nature  of  the  proceedinga 

477.  Way  to  avoid  questions. 

478.  Verified  petition. 

479.  What  the  petition  must  show. 

480.  When  proceeding  may  be  in- 

stituted, 

481.  The  sama 

482.  Debts  secured  by  mortgage. 
488.    When  might  be  included. 

484.  Order  for  hearing  petition. 

485.  When  special  guardian  ap- 

pointed. 

486.  Notice  of  the  hearing. 

487.  Order  to  show  cause  and  no- 

tice in  Minnesota. 
487a.  Order  to  show  cause  and  no- 
tice in  Michigan. 


488.  How  a  sale  may  be  pre- 

vented. 

489.  Adjournment  —  Plroof    of 

servica 

49a    The  hearing. 

491.  Disputed  claims  in  Wisoon- 
sin. 

492b  Adverse  claimants  —  Home- 
stead claim. 

498.  Claims  allowed  could  not  be 
contested. 

494    How  application  defeated. 

495.  When  license  to  sell  granted 

in  Minnesota  and  Michi- 
gan. 

496.  When  license  granted  in  Wis- 

consin. 

497.  When  mortgage  or  lease  au- 

thorized. 

497a.  Mortgage  in  Minnesota. 

497&t.  Borrowing  money  in  Michi- 
gan. 

498.  Special  finding  in  order  of 

license. 

499.  Findings  and  recitala 

500.  Lands  to  be  sold  must  be 

specified. 


1  The  statutes  of  Michigan  combine 
with  this  subject  the  sale  of  lands  by 
guardians  for  the  payment  of  debts 
of  wards.  Sales  of  lands  of  wards 
for  other  purposes  are  governed  by 
another  chapter.    In  Wisconsin  all 


sales  by  guardian  are  reg^ulated  by 
another  chapter  with  references  to 
thia  Li  Minnesota  both  are  regu- 
lated by  the  chapter  of  the  code  cited 
and  two  sections  (160,  161)  of  flie 
chapter  on  guardians  and  warda 
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§  501.    When  sale  of  the  whole  may 
be  authorized. 
501a.  Flatting  lands  for  sala 
502L    Sale  for  payment  of  legades. 
503a.  Sale  for  distribution  in  Michi- 
gan. 

503.  Interest  in  land  contract 

504.  Mortgaged  land. 

505i.  When  sold  free  from  the  in- 
cnmbrancei 

50(k  Sale  of  homestead  in  Wiscon- 
sin. 

507.  Proceeds  of  sala 

507a  Homesteads  devised  in  cer- 
tain cases. 

507&L  Sale  of  homestead  in  MLchi- 
gan. 

508.  Foreign  executors^  etoi 

509.  Proceedings  in  Minnesota. 

510.  Sale  of  reversion  and  dower 

interest  in  Wisconsin. 

511.  Bond  and  oath  on  sale  in 

Minnesota. 
512L    Bond  of  foreign  executors^ 

etc. 
518.    Bond  in  Wisconsin. 
514    OathtoselL 

515.  The  license— Extension  of 

time. 

516.  Private  sale  in  Wisconsin. 

517.  Private  sale  in  Minnesota. 
518L    Notice  of  Bale, 


§519. 
520. 

521. 
522. 
62a 
624. 
525. 
620. 
627. 
62a 
529. 

680. 
681. 
682. 

58a 

684. 
686. 

68a 

687. 
68a 
689. 
640. 


641. 


Notice  of  sale  in  Minnesota. 

Place  of  sale  — ^Adjacent  land 
in  two  countle& 

Hour  of  sale. 

Hour  of  sale  in  Minnesota. 

Terms  of  sala 

Adjournment  of  the  sala 

Sale,  how  conducted. 

Report  of  sala 

Examination  of  proceedings. 

Duty  of  the  court 

Executor,  etc.,  interested  in 
purchase. 

When  sale  confirmed. 

Part  may  be  confirmed. 

Order  of  confirmation  —  Ef- 
fect 

Ck>nfirmation  without  no- 
tice—  Caveat 

Ck>ntentB  of  deed. 

Recording  copies  in  Minne- 
sota. 

Effect  of  record  in  Wiscon- 
sin. 

In  Minnesota. 

The  curative  statutes. 

Differences  in  construction. 

Sales  under  power  in  a  will 
and  by  executor,  residu- 
ary legatee^ 

Duty  of  probate  court 


§  469.  When  real  estate  may  le  sold  to  pay  debts. — When 
the  personal  estate  of  a  deceased  person  is  insufficient  to  pay 
his  debts  with  the  charges  of  administration,  the  executor  or 
administrator  may  be  licensed  by  the  probate  court  to  sell  real 
estate  for  that  purpose.'  License  may  in  proper  cases  be  given 
to  mortgage  lands  for  the  same  purposes,  and  in  Wisconsin 
lands  of  decedents  may  be  leased  for  the  same  purposes.^ 


SB.a,8ec.  8874 ;  Probate  Ck)de, sea 
120;  Howeirs  Stat,  §  6025.  Not  for 
debts  contracted  in  the  course  of  ad- 
ministration only  unless  authorized 
by  statute.  See  Rorer's  Sales,  §§  286- 
240.  In  Minnesota  real  estate  may 
be  sold  under  the  section  cited  to  pay 


the  allowance  to  the  widow  and 
minor  children.  As  to  when  the  cir- 
cuit court  of  Michigan  in  chancery 
may  authorize  a  sale  of  lands  devised 
in  certain  cases,  see  Act  288,  1887  (8 
Howell's  Stat,  ch.  228aX 
2a  R  a,  seca  8874,  8882;  Probate 


/ 
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§  470.  Whut  may  he  sold. —  This  power  does  not  extend  to 
the  homestead  (except  as  hereinafter  explained) ;  but  extends 
to  any  and  all  interests  in  real  estate  which  would  be  charge- 
able in  law  or  in  equity  for  the  payment  of  the  debts,  includ- 
ing the  reversion  of  the  widow's  dower ;  •  to  interests  under 
landjDontracts  held  by  the  decedent;  *  to  lands  entered  or  con- 
firmed by  act  of  congress,  though  the  patent  is  not  issued ; ' 
or  lands  granted  by  the  United  States  with  a  restriction 
against  alienation ;  *  and  generally  to  all  equitable  interests  in 
land  which  might  be  chargeable  with  debts.'' 

§471.  Need  not  take  possession.— This  power  of  sale  is  en- 
tirely independent  of  the  power  to  take  possession  and  take 
the  rents  and  profits  during  the  administration/  and  may  be 
exercised  without  taking  possession. 

Code,  Bees.  186-88 ;  Howeirs  Stat,  life  estate  of  the  widow  under  a  will, 

§§  6105-7;  Act  67,  1889  (8  Howell's  and  license  void.    Also  sale  subject 

Stat,  §§  6105-6X  to  mortgage  by  devisee  subsequent 

SR  &,  sea  8890;  Howell's  Stat,  to  testator's  death  (in  chancery).  Hew- 

§6039.   Or  of  a  life  estate  under  a  will,  itt  v.  Durant  78  id.  186.    The  prin- 

Hiner  t.  Root's  Heirs  (Wis.,  Feb.  2,  ciple  asserted  in  these  cases  would 

1892),  51  N.  W.  Rep.  485.    Or  after  not  extend  to  the  reversion  of  the 

any  life  estate  when  the  fee  is  assets,  widow's  dower  of  which  the  statute 

McGowan  v.  Baldwin,  46  Minn.  477,  (§  6089)  expressly  authorizes  the  salei 

480.    Under  the  former  statutes  of  He  cannot  grant  an  easement  in  lands 

Minnesota  the  fee  of  the  homestead  of  the  estate.    Mabie  t.  Matteson,  17 

was  assets  for  the  payment  of  debts.  Wia   1.    Partition  before  sale  does 

A  sale  of  the  reversion  was  held  not  not  prevent  sale  under  license  granted 

to  be  void  when  attacked  collaterally.  b?fore  partition  for  sale  of  undivided 

McCarthy  v.  Van  Der  Mey,  42  Minn,  interest  of  heirs  —  license  attached 

189.    The  same  was  held  in  Michi-  to  divided  interest    Rice  v.  Dicker- 

gan  under  particular  circumstances,  man  (Minn.,  Dec.  19,  1891X  50  N.  W. 

Drake   v.    Kinsell,    88    Mich.    282;  Rep.  69a 

Showers  v.  Robinson,  48  id.  602L    A  ^R    S.,  sees.  8900-8902;   Ftobate 

sale  of  an  undivided  interest  in  lands  Ck)de,  sec.  176 ;  Howell's  Stat,  §§6051, 

of  which  the  decedent  owned  the  6052;  Baxter  v.  Robinson^  11  Mich 

whole  held  void  in  ejectment   Eber-  520. 

stein  V.  Oswalt,  47  id.  254.    Because  ^  Jackson  v.  Astor,  1  Pin.  187. 

the  statute  does  not  authorize  a  sale  ^  Sitzman  v.  Pacquette,  18  Wis.  291. 

of  less  than  the  whole  interest  of  ?  See  Winslow  v.  Crowell,  82  Wis. 

which    the    decedent    died    seized.  689 ;  Woods  v.  Monroe,  17  Mick  288L 

Daly's  Appeal,  id.  448, 446.  Following  As  to  interest  in  partnership  real  es- 

these  cases,  held  that  license  is  au-  tate,  see  Wilcox  v.  Wilooi^  18  Allen, 

thorized  only  for  the   sale    of  the  252;  Martin  v.  Morris,  62  Wis.  418. 

whole  interest  of  the  testator  at  the  &  Jones  v.  Billstein,  28  Wis.  221, 

time  of  his  death.    Sale  subject  to  See  Kline  v.  Moulton,  11  Mich.  870; 
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§  472.  Beal  estate  fraudulently  con/ceyed  "by  decedent — Eeal 
estate  fraudulently  conveyed  by  the  decedent  in  his  life-time 
may  be  recovei'ed  in  any  proper  action  by  the  executor  or  ad- 
ministrator, when  there  is  a  deficiency  of  other  estate,  and 
sold  by  him  in  the  same  manner.' 

§  473.  Lands  purchased  at  judicial  sale. —  In  Minnesota  and 
Michigan  land  bid  in  by  the  executor  or  administrator  upon  a 
foreclosure  or  execution  sale  may  be  sold  by  him  in  the  same 
manner,  upon  procuring  license  therefor.*®  In  Wisconsin  lands 
so  purchased  may  be  sold  without  license  upon  such  terms  as 
he  shall  deem  best.^ 

§  474.  Jurisdiction  statutory. —  A  very  large  proportion  of 
the  cases  in  whicn  the  proceedings  of  the  probate  courts  have 
been  successfuUy  impeached  in  collateral  proceedings,  and 
particularly  the  cases  under  the  strict  rule  applicable  to  in- 
ferior courts,  that  everything  essential  to  the  jurisdiction  must 
appear  affirmatively  "  in  the  decisions  of  the  various  states, 
are  cases  arising  out  of  sales  of  real  estate.  And  it  might 
throw  some  light  upon  the  conflicting  decisions,  if  they  are 
considered  in  connection  with  the  fact  that  this  jurisdiction  is 
of  purely  statutory  origin  in  this  country,  and  entirely  foreign 
to  anything  of  ecclesiastical  jurisdiction,  or  that  might  be 
called  the  common-law  jurisdiction  of  courts  of  probate. 

§  475.  Origin  of  the  jurisdiction. —  Under  the  civil  law  the 
heir  who  accepted  the  inheritance  became  liable  for  all  the 
debts  of  his  ancestor.*'  By  the  common  law  land  descended  to 
the  heir  or  devisee  freed  from  any  claim  for  the  debts  of  the 

Campau  ▼.  Campao,  25  id.  126.    But  probate  court     Little   y.  Leeia,  5 

he  cannot  sell  the  land  of  a  derisee  Mich.  119 ;  WilliamB  t.  Towl,  65  id. 

tinder  a  license,  to  enforce  a  decree  204. 

of  contribution.    Atwood  v.  Frost,  51  ^^  R.  a,  sees.  8268,  8881.    Doubtless 

id.  860;  58  id.  409.  he  would  be  held  accountable  to  ez- 

>H.  S.,  8ec&  8882;  8884;  Probate  ercise  this  discretion  in  a  prudent, 

Ckxie,  sees.  99, 101 ;  Howell's  Stat,  honest  manner.    Lands  so  purchased 

§^  5884-5886b    8ee  Norton  y.  Norton,  at  a  judicial  sale  are  treated  as  per- 

5  Cush.  584.  sonaJ  assets.    See  Baldwin  ▼*  Tim- 

!•  Probate  Ck>de,  sees.  96,  97 ;  How-  mins,  8  Gray,  802. 

ell's  Stat,  §§  5881,  5882.   If  lands  are  i*  See  Paine,  J.,  in  Oibbs  ▼.  Shaw, 

oonyeyed  to  him  not  purchased  at  a  17  Wia  197,  201,  202.    Compare  Rey- 

foredoeure  or  execution  sale,  he  can  nolds  t.  Schmidt^  20  Wis.  874. 

sell  them  without  license  from  the  >'  4  Kent's  Com.  *379. 
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ancestor  or  testator,  excepting  specialties  by  which  he  bonnd 
himself  and  his  heirs.^^  This  hard  rule  of  the  common  law 
was  modified  in  this  country  at  an  earlier  period  than  in  Eng- 
land. One  of  the  earliest,  perhaps  the  earliest,  statute  confer- 
ring this  jurisdiction  to  license  the  sale  of  lands  upon  probate 
courts  was  enacted  in  New  York  in  1786."  The  power  to  in- 
stitute proceedings  for  this  purpose  in  the  personal  repre- 
sentative is  in  the  nature  of  a  trust  to  be  exercised  in  behalf 
of  creditors,  and  is  a  substitute  for  the  remedy  of  creditors 
against  heirs  and  devisees." 

§  476.  Nature  of  the  proceedings. —  The  proceeding  being 
one  to  divest  the  title  of  the  heirs  or  devisees  as  effectually  as 
if  it  was  a  sale  upon  execution  or  under  a  decree  of  chancery 
in  a  direct  proceeding  against  them,  it  is  not  strange  that 
there  has  been  more  or  less  protest  against  the  doctrine  as- 
serted in  OrignorC^  Lessee  v.  Astor^^  that  in  these  proceedings 
there  are  no  adversary  parties ;  that  the  proceeding  is  m  rem 
and  the  administrator  represents  the  land,  etc.;"  and  that 
there  should  have  been  a  strong  disposition  to  hold  the  pro- 
ceedings void  against  parties  interested  not  having  notice 
actual  or  constructive,  and  unless  the  statute  authorizing  it  is 
strictly  followed." 

§  477.  Way  to  avoid  «Mofc  g^estUms. — An  excellent  way  to 
avoid  all  questions  as  to  what  may  be  omitted  without  render- 
ing the  proceedings  void,  is  to  omit  nothing  which  is  requisite 
under  the  law  to  the  strict  regularity  of  the  proceedings.* 

§  478.  Verified  petition. —  The  application  for  the  license 
must  in  every  case  be  by  the  verified  petition  of  the  executor 

H  Id.  'iSa  f erty  y.  People's  Sav.  Bank,  76  l£icb. 

u  See  Ferguson  y.  Broomei  1  Bradt  85, 61. 

Sur.  10,  la  "  See  Paine,  J.,  in  Stark  y.  Brown, 

IS  Breevort  y.  McJimsey,  1  Edw.  13  Wia  672,  S62,  68a    Bat  see  Spen- 

Ch.  65a    The  old  territorial  statutes  oer  v.  Sheehan,  19  Minn.  888L 

of  Michigan  and  the  earlier  statutes  "  See  Gibbs  v.  Shaw,  supra;  Mohr 

of  Massachusetts  provided  for  sale  y.  Tulip,  40  Wia  60. 

tlirough  license  from  some  court  of  ^  On  the  subject  of  jurisdisdiction 

eommon-law  jurisdiction  only,  and  when  assailed  collaterally,  see  ante, 

such  is  the  rule  in  some  states.  ch.  11;  jx»^§§638, 639.  See  Gampaa 

17  9  Howard  (XJ.  S.},  819.    See  Laf-  v.  GiUett^  1  Mich.  416 ;  Estate  of  God- 
frey, 4  id.  814;  note  26,  infrcu 
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or  administrator,''  and  if  there  is  more  than  one  all  should 
join  in  the  petition.^ 

§  479.  What  the  petition  must  show. — The  petition  for  license 
should  set  forth :  (1)  The  amount  of  personal  estate  that  has 
come  to  his  hands  and  how  much,  if  any,  remains  undisposed 
of.  (2)  The  amount  of  debts  outstanding  against  the  deceased 
so  far  as  can  be  ascertained.  (3)  A  descript^n  of  all  the  real 
estate  of  which  the  testator  or  intestate  died  seized,  and  the 
condition  and  value  of  the  respective  parcels  (portions  or  lots 
in  Michigan)  thereof.  (4)  The  names  of  the  heirs,  designating 
those  that  are  minors,  if  any  (in  Wisconsin).^  The  probate 
code  also  requires  the  disposition  of  the  personal  property  to 
be  stated  and  the  legacies  unpaid,  and  the  homestead  is  ex- 
cepted from  the  description  of  the  land ;  the  persons  interested 
in  the  estate  (instead  of  the  heirs)  and  their  residences  if 
known,  and  if  unknown  the  fact  is  to  be  stated.®* 

§  480.  When  proceeding  may  le  instituted. —  In  Wisconsin 
there  can  be  no  sale  by  an  executor  or  administrator  unless 
letters  testamentary  or  of  administration  are  granted  within 
three  years  after  the  death  of  the  decedent  or  after  the  debt 
becomes  due,  exclusive  of  any  delay  caused  by  an  appeal ;  ^ 

^R  S.,  sea  8875;  ch.  65,  Laws  actions  against  heirs  or  devisees  may 
1880,  sea  1 ;  Probate  Ck)de,  8ec&  168»  be  bronght  under  R  a,  sea  8274  et 
805 ;  Howeirs  Stat,  §  6020.  It  may  seq.  Fisk  v.  Jenewein,  75  Wi&  254 
be  verified  by  an  agent  or  attorney  The  author  drafted  that  statute^  and 
in  Minnesota;  in  Wisconsin  and  its  object  as  explained  to  and  acted 
Michigan  by  his  own  oath.  upon  by  the  legislature  was  to  pre- 
ss Hannum  V.  Day,  105  Mass.  88.  vent  titles  remaining  clouded  and 
In  Wisconsin  this  is  not  jurisdio-  rendered  unsalable  when  no  adminis- 
tionaL  Melms  v.  Ffister,  59  Wis.  186,  tration  was  necessary,  or  creditors,  if 
196-7.  any,  did  not  exercise  reasonable  dili- 
AR  £L,  sea  8875;  HoweU's  Stat,  genc&  Its  true  purpose  is  explained 
§  6026  (Form  128)l  in  the  opinion  of  Cole,  C.  J.,  pp.  257, 
approbate  Code,  sea  16a  This  is  25a  An  absolute  limitation  of  the 
an  improvement  on  the  older  stat-  lien  of  debts  on  real  estate  of  deced- 
ute&  Of  course  if  the  estate  is  dis-  ents  to  three  years  in  Minnesota 
posed  of  l^  will  the  devisees  should  (since  repealed)  was  held  consti tu- 
be named  and  the  residences  should  tional  (Estate  of  Ackerman,  88  Minn. 
be  stated,  as  personal  service  of  the  54) ;  but  not  retroactive.  State  v.  Pro- 
notice  of  hearing  may  be  required.  bate  Court  25  id.  22,  29.  The  repeal 
24  Laws  1881,  ch.  286,  sec.  1  (S.  &  B.  did  not  restore  the  power  to  license 
An.  Stat,  sea  8878a)L  This  statute  a  sale  when  the  limitation  had  run. 
does  not  limit  the  time  within  which  Oates  v.  Shugrue^  85  id.  892. 
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whether  under  the  statute  there  is  any  other  absolute  lunita- 
tion  as  to  time  seems  to  be  undetermined.® 

§  481.  Th^  same. —  When  there  is  a  certainty  from  the 
amount  of  the  personal  estate  and  the  known  amount  of  in- 
debtedness that  there  will  be  a  deficiency  of  personal  assets 
the  petition  may  be  presented.  It  is  not  necessary  in  such 
case  to  wait  until  the  indebtedness  is  definitely  ascertained 
and  established  by  commissioners  or  by  the  court ;  ^  but  the 

3->In  Estate  of  Pierce,  66  Wis.  560,  was  left  as  authority  for  the  proposi- 
563-4,  it  is  said  that  at  the  end  of  six  tion  only  that  the  probate  court  could 
years  the  functions  of  an  executor  as  not  re-open  an  estate  that  had  been 
such  cease  (under  R  8.,  sea  8850);  settled  and  closed  for  years  to  license 
but  not  as  to  special  trusts  and  duties  a  sale  of  real  estate.  See,  also,  Church 
imposed  by  will,  which  require  longer  v.  Holcomb,  45  id.  29;  Pratt  v. 
tima  Scott  t.  West^  68  id.  529,  555,  Houghtaling,  id.  457.  See,  also,  Nor- 
556.  If  after  six  years  an  executor  man  v.  Olney,  64  id.  55a  When  an 
or  administrator  with  only  the  or-  executor  qualified  December,  18, 1865, 
dinary  powers  can  do  nothing  but  to  and  filed  his  petition  for  license  No- 
render  and  settle  his  account,  he  vember  16, 1870,  the  point  was  made 
cannot  be  licensed  to  seU  lands  though  that  the  limitation  of  the  statute  had 
debts  and  legacies  may  be  unpaid,  discharged  the  lands  from  the  lien 
If  the  estate  is  not  settled,  could  an  of  debts  and  liability  to  sale  therefor 
administrator  de  bonis  non  be  ap-  (p.  558)l  The  court  found  that  the 
pointed  and  licensed  to  sell,  or  must  probate  court  had  not  lost  jurisdio- 
unpaid  creditors  or  legatees  seek  a  tion  by  the  lapse  of  time,  citing  the 
remedy  elsewhere?  In  Minnesota  above  casea  The  sale  was  sustained, 
under  sections  117, 118,  Probate  Code,  See  Ireland  t.  Miller,  71  id.  119.  Hoff- 
the  limitation  under  that  rule  would  man  v.  Beard,  supra^  is  practicaUy 
be  four  years,  and  no  claim  can  be  overruled.  Beniteau  v.  Dodsley,  88 
presented  after  five  years  from  the  Mich.  152l  The  general  rule  seems 
death  of  the  decedent  Section  107.  to  be  that  an  executor  or  adminia- 
License  was  granted  under  the  former  trator  does  not  become  functus  officio 
statutes  at  any  time  before  the  estate  until  the  estate  is  fully  administered, 
was  settled.  In  Hoffman  v.  Beard,  See  2  Woemer,  Am.  Law  of  Ad.,  ch. 
82  Mich.  218,  228,  it  was  held  that  the  62.  These  statutes  are  a  limitation 
court  could  not  extend  the  time  lim-  upon  the  power  of  the  probate  oourt 
ited  by  the  statutes  for  settling  the  to  protect  executors,  eta,  from  lia- 
estate  (four  years  and  six  months)  by  bility  on  their  bonds  for  neglect  of 
granting  license  after  that  time ;  that  their  dutie&  Their  purx>oe6  origi- 
the  effect  of  the  statutes  was  to  limit  nally  was  to  protect  him  for  a  rea- 
the  time  within  which  the  estate  sonabletime. 

shall  be  closed.    But  it  was  soon  dis-       ^  See  Cahill  v.  Bassett^  66  Mich.  407. 

covered  that  the  strict  application  of  See  State  v.  Probate  Courts  19  Minn, 

such  a  broad  rule  would  leave  many  117  (85)  (88);  Howard  v.  Moore,  2 

estates  unsettled,  and  in  Larzelere  v.  Mich.  226 ;  Tenney  v.  Poor,  14  Gray, 

Starkweather,  88  id.  96,  the  case  was  500.    Or,  it  seems  until  the  debts  are 

distinguished,  and  Hoffman  v.  Beard  du&  Mooerg  t.  Whiter  6  John.  Ch.  360l 
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petition  should  be  accompanied  in  such  case  with  a  list  of 
debts  so  far  as  can  be  ascertained. 

§  482.  Debts  secured  ly  mortgage  were  paid  the  same  as 
other  debts  when  the  assets  were  sufficient  at  common  law.'' 
The  duty  of  the  executor  or  administrator  was  to  pay  the 
debts  as  the  decedent  would  have  paid  them.*  But  under  our 
statutes  for  the  adjustment  of  claims,  real  estate  cannot  be 
sold  to  pay  them  unless  presented  to  and  allowed  by  the  court 
or  commissioners.*^ 

§  483.  When  might  he  included. —  As  the  devisee  of  mort- 
gaged real  estate  might  file  a  contingent  claim,®  it  would  seem 
that  he  might  redeem  from  the  mortgage  and  file  an  absolute 
claim  which  might  be  allowed  and  included  in  the  debts  for 
which  other  lands  might  be  sold.^ 

§  484.  Order  for  hearing  petition — Wisconsin. —  When  the 
petition  is  filed  in  Wisconsin  an  order  for  hearing  the  same  is 
made.  The  order  to  show  cause  is  abolished,  and  an  order 
fixing  a  time  and  place  of  hearing  (which  like  all  hearings 
upon  notice  must  be  set  for  a  term  of  the  court),  not  less  than 
four  weeks  nor  more  than  nine  weeks  from  the  date  of  the 
order,  is  substituted.  It  is  made  by  the  court  if  the  petition 
shows  a  deficiency  of  assets,  and  that  it  is  necessary  to  sell  or 
incumber  the  whole  or  a  part  of  the  real  estate.*^ 

§  485.  When  special  gua/rdian  appointed. —  And  if  it  appears 
that  any  person  interested  in  the  estate  is  a  minor  and  has  no 

As  to  concltisiTeness  of  the  proceed-  876 ;   Clark  v.  Davis,  82  Mich.  154^ 

ingB  on  the  parties,  see  Graham  v.  157-8.    Debts  which  he  cannot  pay 

linden,  60  N.  Y.  647.  cannot  be  included  in  the  application 

37  See  2  Williams'  Ex'rs  (6th  Am.  for  license. 

ed.)^  1020^  1021,  and  notes  2,  in,  n.  29  gee  Enders  v.  Enders,  49  Mich. 

»  2  Bed.  Wills  (1st  ed.),  240, 241.  But  182 ;  Clark  t.  Davis,  mipra. 

see  Edgerton  v.  Schneider,  26  Wis.  ^A  vendor's  lien    for   purchase- 

886, 88S-0.    A  statute  (borrowed  from  money  is  not  a  mortgage  within  the 

New  York)  was  incorporated  into  the  statute  of  New  York,  and  an  heir  or 

Wisconsin  statutes  expressly  ezclud-  devisee  can  compel  the  administrator 

ing  debts  secured  by  mortgage  or  or  executor  to  pay  it,  unless  it  is  se- 

expressly   charged    on   real    estate  cured    by  an    executed    mortgaga 

(R  a  1868,  ch.  94«  §  1%  subd.  2\  but  Lamport  v.  Beeman,  84  Barb.  289. 

it  was  repealed  twice  at  the  next  se&-  See  Waldron  v.  Waldron,  4  Bradf. 

sion  of  the  legislatura    Laws  1869,  Sur.  114. 

cha  86  and  166.  si  R.  a,  sec.  8876,  as  amended  by 

atSee  BunneU  ▼.  Poet»  26  Minn.  sec.  l,ch.  242^  Laws  of  1891  (Form  124). 
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general  guardian  residing  in  the  county,  or  is  an  unknown 
person,  some  disinterested  freeholder  of  the  county  must  be 
appointed  as  special  guardian,  for  the  sole  purpose  of  appear- 
ing for,  and  taking  care  of,  the  interest  of  such  minor  or  un- 
known person  in  the  proceedings  upon  such  petition.  The 
general  guardian  may  appear  for  the  minor,  if  there  is  one  in 
the  county.  All  orders  or  notices  are  to  be  served  on  the 
guardian,  general  or  special  The  special  guardian  must  be 
appointed  at  or  before  the  time  of  making  the  order  for  hear- 
ing the  petition.** 

§  486.  Notice  of  the  heoHng. —  Notice  is  given  of  the  hear- 
ing by  publication  of  the  order,  or  a  notice  in  the  form  pre- 
scribed by  statute,"  at  least  three  successive  weeks  before  the 
time  fixed  for  the  hearing,  in  a  newspaper,  and  personal  serv- 
ice of  a  copy  on  each  interested  person  residing  in  the  county 
(including  the  guardian,  general  or  special,  in  every  case 
wherein  minors  or  unknown  persons  are  interested),  at  least 
twenty  days  before  the  day  of  hearing ;  but  if  all  persons  in- 
terested assent  in  writing  to  such  mortgage,  lease,  or  sale,  the 
notice  may  be  dispensed  with." 

§  487.  Order  to  show  cause  and  notice  in  Minnesota, — 
Under  the  probate  code,  if  the  petition  shows  a  proper  case, 
an  order  is  made  directing  all  persons  interested  to  appear  be- 
fore the  court  at  a  time  and  place  specified  to  show  cause  why 

S2R.  8.,  see.  8878,  as  amended  by  as  sometimes  ocean,  the  petition 
sec  2y  ch.  65,  Laws  of  1880.  The  stat-  contains  a  large  number  of  descrip- 
ute  requires  that  the  special  guardian  tions  or  long,  irregular  descriptionfl^ 
have  land.  If  there  is  any  doubt  the  publication  of  such  notice  as  is 
about  the  condition  of  the  estate,  the  prescribed  in  section  4050  would  be 
court  should  require  that  he  have  in-  inconvenient  and  expensive^  as  it 
telligence  and  use  it  in  examining  seems  to  require  that  the  notice 
into  the  merits  of  the  application,  should  contain  a  particular  descrip- 
The  guardian  should  be  appointed  tion  of  aU  the  lands  for  the  sale  of 
for  all  minors  interested,  whether  which  a  license  is  asked.  The  most 
resident  or  non-resident  See  ante,  usual  practice  is  to  publish  and  serve 
ch.  Ill,  note  25  (Form  125).  a  copy  of  the  order.  But  there  may 
^  R.  S.,  sec.  4050.  be  cases  in  which,  in  the  exercise  of  a 
^  R  S.,  sea  8877,  as  amended  by  sound  discretion,  the  notice  contain- 
sec.  2,  ch.  242,  Laws  of  1891.  The  ing  a  description  might  weU  be  re- 
amendment  requires  three  weeks  quired.  (Form  126,  Rule XVI^ seal.) 
publication  only  instead  of  four.    If, 
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« 

a  license  should  not  be  granted.*  The  order  is  to  be  published 
three  successive  weeks.* 

§487a.  Order  to  show  cause  and  notice  in  Michigan.— In 
Michigan  the  judge  of  probate  makes  an  order  directing  all 
persons  interested  to  appear  iefore  hirriy  at  a  time  and  place 
specified,  not  less  than  three  nor  more  than  eight  weeks  from 
the  time  of  making  the  order,  to  show  cause  why  a  license 
should  not  be  granted.**  A  copy  of  the  order  is  served  per- 
sonally on  all  persons  interested  at  least  fourteen  days  before 
the  time  appointed  for  hearing,  or  published  three  successive 
weeks  in  such  newspaper  as  the  court  shall  order.*^ 

§  488.  How  a  sale  may  le  prevented. —  The  persons  inter- 
ested may  prevent  a  license  being  g^anted,  though  there  is  a 
deficiency  of  personal  assets.  They  may  pay  to  the  executor  or 
administrator  the  money  needed  for  the  settlement  of  the  es- 
tate, and  the  money  so  paid  will  be  assets  in  his  hands  for  that 
purpose  to  be  administered  and  accounted  for  by  him,*^  or 
they  may  give  bond  to  the  judge  in  such  sum  and  with  such 
sureties  as  he  shall  direct  and  approve,  conditioned  to  pay  all 
the  debts  and  expenses  of  administration,  so  far  as  the  goods 
and  chattels,  rights  and  credits  of  the  deceased  shall  be  insuf- 
ficient therefor,  within  such  time  as  the  county  court  (judge 
of  probate  in  Michigan  and  Minnesota)  shall  direct.  Such 
bond  may  be  prosecuted  for  the  benefit  of  creditors  as  well 

>^  Probate  Ckxle,  sec.  169.  of  probate  makes  the  order  to  appear 

» Probate  Code.  sees.  170,  806.  The  "before  him"  and  the  "court"  or- 
court  proceeds  to  hear  the  petition  at  ders  the  publication.  Both  are  in- 
the  time  and  place  fixed  "upon  proof  eluded  in  the  same  order.  No  guard- 
of  the  due  publication  of  the  order."  ians  for  minors  interested  are  re- 
It  must  therefore  be  published.  Sec-  quired  by  the  statute.  It  is  considered 
tion  821  may  give  discretion  as  to  the  duty  of  the  court  to  protect  their 
the  length  of  tim&  When  a  sale  is  interests.  See  order  of  license  in 
attacked  collaterally  this  notice  is  of  Cahill  v.  Bassett,  66  Mich.  475. 
litUe  importance  in  Minnesota.  See  The  practice  in  Massachusetts,  where 
g  638,  tn/ro,  and  notes.  No  guardians  the  statute  provides  for  personal 
for  minors  interested  are  required  to  service  or  publication,  does  not  seem 
be  appointed.  to  require  the  appointment  of  guard- 

**>  Howell's  Stat,  §  6027,  amended  iaus  for  minors.    Holmes  v.  Beal,  9 

by  Act  22,  1887  (8  Howell's  Stat,  Cush.  226.    The  wife  of  a  devisee  is 

§  6027).  not  such  a  party  interested  as  to  re- 

*^  Howell's  Stat,  §  6028.     These  quire  notice  to  be  given  to  her.   Har- 

two  sections  iUustrate   the  use  of  rington  v.  Harrington,  13  Gray,  5ia 

the  terms  "judge  of  probate"  and  "Fay  v.  Taylor,  2  Gray,  164* 
"  court "  38  gynony mou&    The  judge 
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as  of  the  executor  or  administrator,  and  shall  be  for  their  se- 
curity." 

§  489.  Adjournment— Proof  of  service. — The  hearing  upon 
the  petition  may  be  adjourned,  if  there  be  any  occasion  for 
adjournment.  At  the  time  for  hearing,  whether  the  return 
day  of  the  notice  or  order  to  show  cause,  or  day  to  which  the 
hearing  is  adjourned,  the  jurisdiction  to  proceed  would  seem, 
under  the  statute,  to  depend  upon  proof  being  made  of  the 
due  service  and  publication  of  the  notice  or  order,  or  the  writ- 
ten assent  of  all  persons  interested  being  filed."  The  notice 
is  held,  in  Wisconsin,  to  be  jurisdictional;^  but,  under  the 
curative  statute,  considered  further  on  in  this  chapter,  if  the 
record  recites  the  proper  service  or  publication,  or  is  silent 
upon  the  subject,  the  jurisdiction  would  be  presumed  in  col- 
lateral proceedings.^^  But  if  the  proofs  filed  show  an  insuffi- 
cient service  or  publication,  it  is  fatal  to  subsequent  proceed- 
ings.^ 

§  490.  The  hearing. —  Upon  the  hearing  the  court  is  to  hear 
the  proofs  and  allegations  of  the  petitioner,  and  of  all  persons 
interested  who  oppose  the  petition,  unless  their  written  con- 
sent is  filed."* 

§  491.  Disputed  claims  in  Wisconsin. —  The  statute  of  Wis- 
consin contains  a  provision  which  (with  the  power  to  author- 
ize a  mortgage  or  lease  instead  of  a  sale)  is  borrowed  from  the 
statutes  of  New  York  (where  claims  are  adjusted  by  the  exec- 
utor or  administrator,  or  in  actions  at  law),  which  can  have  no 
application  except  when  the  proceeding  for  license  to  sell  is 
instituted  before  the  adjustment  of  claims  by  the  court  or 
commissioners.  The  heirs  or  devisees,  or  any  persons  claiming 
under  them  interested  in  the  land,  may  contest  the  validity  of 
any  debt  or  claim  represented  as  existing  against  the  testator 
or  intestate,  and  set  up  the  statute  of  limitations  in  bar  of  any 
claim.  The  admission  of  the  administrator  or  executor  shall 
not  be  deemed  to  revive  the  same,  or  in  any  way  to  affect  the 

»  R.  a,  sec.  8886 ;  HoweU's  Stat,  sec  170 ;  HoweU's  Stat,  §  6029  (Focm 

g§  6034-^;  Probate  Code,  sec.  172.  128X 

The  insufficiency  mrut  be  shown  by  ^  See  §§  $88^  689,  i^fra,  and  note& 

an  administration  account  verified  ^^Id. 

and  allowed  by  the  court    Studley  ^Id. 

▼.  Josselyn,  5  Allen,  118  (Form  127)i  ^K  a,  sec  8879;  Vidbuto  (Me, 

S0R  a,  sea  3879;  Probate  Code^  see.  170;  HoweU*s Stoi,  §  6Q88L 
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real  estate.  In  such  case  the  hearing  on  the  petition  is  to  be 
postponed  nntil  the  qnestion  of  the  liability  of  the  estate  is 
determined.^  The  qnestion  of  the  liability  of  the  estate  could 
not  well  be  tried  upon  this  proceeding,  as  another  exclusive 
method  has  been  provided  for  that  purpose ;  and  if  such  an 
issue  is  made,  it  would  seem  to  require  a  continuance  of  the 
petition  until  after  the  adjustment  of  claims.^ 

§  492.  Adverse  clavmants — Homestead  claim, — Only  the  in- 
terest of  the  decedent,  whatever  it  might  be,  can  be  affected 
by  the  proceeding,  and  no  adverse  claimant  could  intervene  to 
dispute  the  title.^  But  if  any  question  is  raised  as  to  whether 
the  land  for  the  sale  of  which  a  license  is  prayed  is  a  home- 
stead, or  not,  the  question  would  have  to  be  determined.  The 
question  whether  the  homestead  had  been  abandoned  by  the 
decedent  in  his  life-time  might  arise,^  or  what  does  or  does 
not  constitute  a  part  of  a  homestead.^  The  right  of  selection 
from  a  larger  tract,  as  against  creditors,  probably  descends 
to  the  heirs  or  devisees,  under  the  statute  of  Wisconsin ;  but 
the  selection  must  be  reasonable.^' 

§  493.  Claims  allowed  could  not  le  contested. —  If  the  debts 
upon  which  the  petition  is  founded  have  been  adjusted  and 

^R  S.,  sec.  8880.    Sections  9,  10  not  interested,  withiiif' the  meaning  of 

and  11,  chapter  94^  Revised  Statutes,  the  statuta    Yeomans  v.  Brown,  8 

1858,  which  were  also  borrowed  from  Met  61. 

New  York,  and  belonged  to  an  en-  ^^  See  Estate  of  Phelan,  16  Wis.  76 ; 

tirely  different  system,  were  judi-  Jaryais  t.  Moe^  88  id.  440. 

cioosly  dropped  from  the  revision  of  ^  See  Casselman   v.  Packard,  16 

1878.  Wis.  114;  Howe  v,  McGivern,  25  id. 

^Somecnrious  results  of  this  Stat-  525. 

ute  appear  in  New  York,  as  that  the  ^  If  the  homestead  is  assigned  upon 

statute  of  limitations  may  be  insisted  the  filing  of  the  inventory  in  Minne- 

upon  against  a  daim  on  which  judg-  sota,  or  before  the  petition  for  license 

ment  has  been  recovered  against  the  in  Wisconsin,  no  question  could  arise 

executor,  eta    See  Redfield*s  Law  &  about  it     See  ante,  ch.  XIII,  as  to 

Pr.  268^  264,  and  cases  cited  (1st  ed.).  assignment     of    homesteads.      See 

See^  as  to  reason  of  this  statute  in  §§  506-7,  infrcu    If  the  question  is 

New  York,  and  its  inapplicability  to  not  adjudicated  upon,  a  sale  of  the 

our  probate  system.  State  v.  Probate  homestead  is  void.    Howe  v.  McQiv- 

Court,  19  Minn.  117  (85X  (89X  (90).  em,  suprcu    See  Herrick  v.  Graves, 

^See Thayer  V.Lane, Harrington's  16  Wi&  157;  Kent  v.  Agard,  22  id. 

Ch.  247.    A  disseizor  in  possession  is  150-2L    As  to  homestead  in  Michi- 

not  entitled  to  notice  to  render  the  gan,  see  §  607a,  infra, 
license  valid  as  against  him.    He  is 
17 


258  PBOBATB  LAW  AND  PSACniOB. 

allowed  by  the  court  or  commissioners,  their  validity  cannot 
be  contested  in  this  proceeding,  as  the  allowance  is  conclusive 
if  not  appealed  from.** 

§  494.  How  application  defeated. —  In  such  a  case  the  appli- 
cation would  be  defeated  only  by  showing  that  the  land 
sought  to  be  sold  was  a  homestead,  or  by  failure  of  the  ex- 
ecutor or  administrator  to  show  a  deficiency  of  assets,  or, 
perhaps,  by  showing  that  the  deficiency  was  caused  by  fraud 
or  laches,  amounting  to  a  devastavit  by  the  petitioner.** 

§  495.  When  license  to  sell  granted  in  Minnesota  and  Mich- 
igan.—  In  Minnesota,  if  the  probate  court  (judge  of  probate 
in  Michigan)  is  satisfied,  after  a  full  hearing,  that  a  sale  is 
necessary  for  the  payment  of  valid  claims  and  charges  of  ad- 
ministration, he  makes  an  order  authorizing  the  sale  of  the 
whole,  or  of  so  much  and  such  part  as  he  deems  necessary  or 
beneficial.  If  it  appears  necessary  to  sell  a  part,  and  that  by 
such  sale  the  residue  or  some  piece  or  part  thereof  would  be 
greatly  injured,  the  sale  of  the  whole,  or  such  part  as  may  be 
judged  necessary  and  most  for  the  interests  of  all  concerned, 
may  be  licensed." 

§  496.  When  license  granted  in  Wisconsin, —  In  Wisconsin 
no  license  is  to  be  granted  unless  it  shall  appear :  (1)  That  the 
executor  or  administrator  has  complied  with  the  preceding 
provisions  of  this  chapter."  (2)  That  the  debts  for  the  pur- 
pose of  satisfying  which  the  application  is  made  are  justly 
due  and  owing.  (3)  That  the  personal  estate  of  the  deceased 
is  insufllcient  for  the  payment 'of  such  debts.** 

M  If  the  petition  or  objections  to  it  to  sever  and  seU  a  part  euflScient  per- 

appear  unreasonable,  the  court  may  haps  to  raise  the  neceseary  amount 

award  costs  to  the  party  prevailing,  would  greatly  impair  the  value  of 

in  its  discretion,  and  enforce  the  pay-  the  other  parts, 

ment     R   S.,  sec.  8917;   HoweU's  ^sxhe  provisions  relating  to  the 

Stat,  §  G07a  giving  notice,  eta    Red!  Law  &  Vi. 

Ate  Hill  V.  MitcheU,  40  Mich.  889,  is  (1st  ed.)  264,  n. 

an  instructive  case  on  the  last  point  "  R  8.,  sec.  8881.    This  and  section 

Bi  Probate   Code,   sees.    171,    178;  8880,  and  various  provisions  for  trial 

HowelPs  Stat,  §§  6036,  6031.    If  aU  of  contested  questions  by  jury,  etc 

the  persons  interested  consent  to  the  and  the  exclusion  of  debts  secured 

Bale  in  Michigan,  the  judge  may  li-  by  mortgage,  were  borrowed  from 

cense  the  sale  of  the  whole  or  such  New  York  and    were  incorporated 

part  as  he  shall  judge  necessary  or  into  the  statutes  of  Wisconsin.    See 

beneficial    (§  6086.)    In  some  cases,  R  a    1868,    oh.   9i   seoa  8    to  16. 
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§  497.  When  mortgage  or  lease  authorized.  —  When  the 
foregoing  facts  are  established  to  the  satisfaction  of  the  court, 
the  next  inquiry  is  whether  sufficient  money  can  be  raised  by 
mortgage  or  lease  of  the  real  property  or  any  part  thereof. 
If  it  can  be  so  raised  achantageotish/  to  such  estate^  the  court 
shall  direct  a  mortgage  or  lease  to  be  made  for  that  purpose. 
Ho  lease  can  be  made  unless  some  of  the  persons  interested  in 
the  estate  are  under  the  age  of  twenty-one  years,  nor  for  a 
longer  period  than  until  the  youngest  person  interested  shall 
become  twenty-one  years  of  age.  The  lease  or  mortgage  so 
made  is  as  valid  and  effectual  as  if  made  by  the  testator  or 
intestate  in  his  life-time.** 

§  497a.  Mortgage  in  Mirmesota. —  The  code  authorizes  a 
license  to  mortgage,  in  case  of  a  deficiency  of  personal  prop- 
erty, for  the  payment  of  debts  and  charges  of  administration ; 
also  to  pay  any  taxes,  assessments  or  other  charges  which  are 
existing  liens  on  the  estate,  and  to  pay  for  any  improvements 
which  are  necessary  for  the  preservation  of  the  real  estate  or 
any  part  thereof.  The  proceedings  are  the  same  as  upon  ap- 
plication for  leave  to  seU.  The  decree  must  fix  the  amount 
for  which  the  mortgage  may  be  given  and  the  rate  of  interest, 
-and  for  what  purpose  the  money  may  be  used.    The  condition 

The  remnant  that  is  stUl  left  in  rela-  as  lons^  as  his  right  of  possession 

tion  to  contesting  claims  on  this  pro-  lasts.  See  Edwards  v.  Evans,  16  Wia 

<!eeding  (to  which  creditors  are  not  181.    Under  this  section  he  may  be 

parties  unless  it  is  a  proceedinfc  in  authorized  to  lease  during  the  mi- 

rem)  can  have  no  possible  application  nority  of  any  heir  or  devisee  appar- 

when  claims  have  been  adjusted  in  ently,  and  cases  may  occur  where  a 

the  usual  way,  and  in  any  case  can  few  years'  rent  will  be  sufficient  to 

have  no  other  effect  than  to  suspend  settle  the  estate.    Whether  creditors 

the  proceeding  until  the  claims  are  must  wait  for  the  slow  accumulations 

adjusted  in   the  usual   way.     But  of  a  long  lease,  quceref    The  cases 

where  an  isolated  provision  of  one  where  it  would  be  judicious  to  leave 

system  is  engrafted  upon   another  the  land  to  heirs  or  devisees  incum- 

and  different  system,  the  effect  can  bered   with    a   mortgage  are    not 

only  be  determined  by  judicial  con-  frequent    In  New  York,  where  this 

stroction.  which  this  has  not  yet  re-  atatute  originated,  the  executor  or 

ceived.    See  Edgerton  v.  Schneider,  administrator  has  no  right  of  poeses- 

-96  Wis.  88&    The  former  statute  was  sion  in  any  case.    The  right  of  pos- 

like  that  of  Michigan.  session  goes  with  the  title  to  the  heir 

MB.  &,  sea  8882L    Ordinarily  an  or  devisee.    The  statutes  of  descent 

^ministrator  or  executor  may  lease  and  of  distribution  are  not  so  nearly 

from  year  to  year  (without  a  license)  alike  as  ours. 
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of  the  bond  required  is  that  he  will  apply  the  f  ands  realized 
by  such  mortgage  to  the  purposes  specified  in  the  decree  of 
the  court.  He  may  be  authorized  in  like  manner  to  make  an 
agreement  for  the  extension  or  renewal  of  any  existing  mort- 
gage."» 

§  497J.  Borrowing  money  in  Michigan, —  Under  the  stat- 
utes in  Michigan  an  executor  or  administrator  may  be  licensed 
to  borrow  money  for  the  purpose  of  paying  debts  or  making 
necessary  repairs  to  buildings  belonging  to  the  estate,  and  to 
mortgage  the  estate  or  any  part  thereof,  or  otJierwise  pledge 
the  same.  The  petition  and  proceedings  are  substantially  the 
same  as  upon  application  for  license  to  sell  real  estate.  The 
order  must  specify  the  ainount  to  be  borrowed,  the  rate  of 
interest,  and  length  of  time  for  which  the  security  shall  be 
given,  and  a  description  of  the  property  to  be  mortgaged  or 
pledged.  The  bond  required  is  as  near  as  may  be  like  that 
required  in  case  of  a  sale  —  to  faithfully  execute  the  trust  and 
apply  and  account  for  the  moneys  thereby  received.  The  pro- 
ceedings under  the  order  are  reported  to  the  judge  of  probate, 
subject  to  be  confirmed  or  vacated,  and  new  proceedings  may 
be  had,  all  as  near  as  may  be  as  in  case  of  a  sale  of  real  es- 
tate." 

§  498.  SpeciaJ  finding  in  order  of  license. —  The  usual  course, 
where  the  personal  property  is  clearly  insufficient,  is  to  order 
a  sale  of  so  much  as  will  be  sufficient  to  make  up  the  defi- 

M*  Probate  Code,  seca  186-189.  This  mortgage.    Same  tiUe,  48  id.  23a  No 

indicates  that  he  may  make  necessary  special  oath  is  required.    The  mort- 

improvements  to  the  real  estate  from  gage  cannot  be  aToided  for  mere  ir- 

the  personal  assets  if  sufficient ;  but  regularities.     The    homestead   may 

not  to  the  homestead  on  which  he  be   mortgaged,  the  widow  joining 

cannot  pay  the  taxes  or  make  repairs,  tlierein.    The  truth  or  falsity  of  the 

Wilson  V.  Proctor,  28  Minn.  13.  petition  cannot  be  inquired  into  col- 

M  HoweU's      Stat,      §§      6105-7,  lateraUy.    Griffin  v.  Johnson,  87  id. 

amended  1889  (Act  67) ;  3  Howell's  87.    See  Church  t.  Holoomb,  45  id. 

Stat,  §g  6105-6.    If  the  proceedings  29.     Whether  license  to  mortgage 

do  not  conform  to  the  statute,  the  can  be  granted  on  a  petition  for  li- 

mortgage  is  void    Det  F.  &  M.  Ins.  cense  to  sell,  discussed  but  not  de- 

Ca  v.  Aspinwall,  45  Mich.  880.    But  cided,the  court  being  equally  divided, 

if  the  money  is  used  to  pay  a  prior  CahiU  v.  Bassett,  66  id.  487.  In  Church 

mortgage  on  real  estate,  the  lender  in  t.  Holcomb,  eupm,  the  petition  was 

good  faith  wiU  be  subrogated  to  that  in  the  alternative  —  to  seU  or  mortr 

extent  to  the   rights   of  the-  prior  gaga    The  license  was  to  mortgage. 
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ciency ;  but  the  order  in  Wisconsin  should  contain  a  finding 
that  the  money  required  cannot  be  raised  by  mortgage  or  lease 
advantageously  to  the  estate.** 

§  499.  Findings  and  recitals. —  The  order,  whether  for  mort- 
gage, lease  or  sale,  should  contain  findings  of  all  the  facts  re- 
quired by  the  statutes  to  justify  it,  and  should  also  contain 
full  recitals  in  relation  to  the  filing  of  a  verified  petition,  and 
of  the  service  and  publication  of  the  notice  or  order,  and  ap- 
pointment of  guardian,  when  made.  Although  the  curative 
statutes  and  decisions  throw  a  broad  mantle  over  irregulari- 
ties and  omissions,  it  is  much  better,  in  all  proceedings  upon 
which  title  to  real  estate  is  to  be  founded,  that  they  should 
be  regular,  than  to  depend  upon  statutes,  curative  or  of  lim- 
itation, to  sustain  them.  The  value  of  lands  offered  at  such 
sales  has  formerly  been  materially  affected  by  the  insecurity 
of  title  derived  through  them." 

§  500.  Lands  to  le  sold  must  le  specified. —  The  order  must 
specify  the  lands  to  be  sold,  and  may  direct  the  order  in 
which  the  several  parcels  may  be  sold.  If  any  part  is  devised 
by  will,  and  not  charged  with  the  payment  of  debts,  the  un- 
devised lands  shall  be  ordered  to  be  sold  first;  and  if  any 
have  been  sold  by  the  heirs  or  devisees,  then  the  lands  remain- 
ing unsold  shall  be  ordered  sold  first.** 

§  501.  When  sale  of  the  whole  may  he  authorized. —  The  stat- 
utes of  Minnesota  and  Michigan  authorize  the  court,  when  a 
sale  of  part  of  the  estate  is  necessary  and  it  appears  that  by 
a  sale  of  such  part  the  residue  or  some  specific  part  or  piece 
thereof  would  be  greatly  injured,  to  license  a  sale  of  the  whole 
or  such  part  as  may  be  judged  necessary,  and  most  for  the  in- 
terests of  all  concerned.*' 

w  R.  S.,  sec  8888.  ing  in  their  hands  are  sold.    Ireland 

*7  Fortunately  for  the  interests  of  v.  Miller,  71  Mich.  119.    See  §  688, 

heirs  and  devisees,  this  applies  much  tn/ro,  and  note& 
less  to  the  present  than  to  the  past       ^  Probate  Code,  sec.  171 ;  HowelPs 

(Form  129.)  Stat.  §  6081.    The  necessity  for  the 

MRS.,  sea  8888 ;  Howell's  Stat,  sale  of  more  than  is  necessary  to  pay 

§6087;  Probate  Code,  sec  178.    The  debts,  etc,  should  appear   and  the 

code  omits  the  provisions  as  to  the  facts  stated  in  the  petition  and  in  the 

order  of  sale    Equity  will  restrain  order  or  decree.    Otherwise  the  sale 

the  sale  of  lands  previously  sold  by  of  a  large  tract  of  land  for  a  much 

heirs  or  devisees  before  those  remain-  larger  sum  than  is  needed  for  the 


■-. 
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§  501a.  Platting  lands  for  sale. —  When  a  sale  is  licensed  in 
Minnesota  or  Wisconsin  the  court  may  direct  any  lands  to 
be  platted  which  are  so  situated  that  they  can  be  more  ad- 
vantageously sold  in  lots.  The  plat  in  snch  case  is  made, 
acknowledged  and  recorded  by  the  executor  or  administra- 
tor.** 

§  502.  Sale  for  payment  of  legacies. —  Money  may  be  raised 
for  the  payment  of  legacies,  as  well  as  debts,  by  this  method, 
the  proceeding  being  the  same.**  The  statutes  of  Wisconsin 
and  Michigan  limit  this  power  to  such  legacies  as  are  given  by 
a  will  that  is  effectual  to  pass  or  charge  real  estate,  while 
there  is  no  limitation  in  the  terms  of  the  Minnesota  statute.*' 

purposes  named  is  unauthorized,  it  is  a  frequent  and  unobjectionable 
Townshend  ▼.  Goodfellow,  40  Minn,  practice^  with  the  approval  of  the 
812,  817-ia  But  see  Norman  y.  01-  courts  to  make  sales  by  boundaries 
ney,  64  Mich.  558,  560.  The  same  running  with  the  center  of  streeta* 
provision  was  in  the  Wisconsin  stat-  and  so  arranged  as  to  conform  to 
utes  of  1849,  taken  from  the  statute  streets  and  aUeys  to  be  opened  under 
of  Michigan,  but»  under  the  tendency  public  authority  so  far  as  they  can  be 
at  that  time  to  imitate  New  York,  ascertained.  Lothrop  v.  Board  Pub. 
was  omitted  in  the  revision  of  185a  Works,  41  Mich.  724. 
But  the  statutes  probably  do  not  in-  ^R.  8.,  sea  8899;  HoweU's  Stat, 
tend  to  bind  the  county  courts  to  an  §  6050,  amended  1888  (Act  119);  • 
entire  disregard  of  the  interests  of  HoweU*s  Stat,  §  6050.  Nuncupative 
those  who  wiU  take  the  residue,  if  legacies  would  be  excluded,  as  the 
any,  as  they  provide  for  the  distribu-  will  must  be  one  effectual  to  pass  or 
tion  of  the  surplus  as  real  estate  (sea  charge  real  estate.  See  Ex  parte 
8916),  and  also  make  special  provis-  Winslow,  14  Mass.  422. 
ion  for  the  preservation  of  the  home-  ^^  No  will  is  valid  in  Minnesota  (ex- 
stead,  or  its  value,  when  it  is  included  cept  of  soldiers  or  seamen)  which  m 
in  mortgaged  premises  (sea  8884) ;  not  sufBcient  to  pass  real  estate,  and 
and  a  special  bond  is  required  of  for-  the  legacies  unpaid  are  to  be  stated 
eign  executors  and  administrators  in  a  petition  to  sell  Probate  Oode, 
when  sale  of  more  than  enough  to  sea  16a  Possibly  a  foreign  nuncu- 
pay  the  debts  is  licensed.  Sea  8905.  pative  wiU  might  be  aUowed  and  re- 
<te  Probate  Code^  sea  174;  Wi&  corded  under  sections  82, 88, 84  Ifso^ 
Laws  of  1891,  ch.  112.  This  will  per-  its  effect  in  Minnesota  is  open  for 
haps  enable  them  to  dispose  of  subur-  construction.  When  no  assets  re- 
ban  real  estate  more  advantageously  main  sufficient  to  pay  the  legacies^ 
in  some  cases.  The  construction  of  and  the  only  real  estate  is  a  reversion, 
the  Wisconsin  statute  is  not  very  or  remainder,  after  a  life  estate  Un- 
clear, but  seems  to  indicate  that  the  eluding  homesteadX  such  reversion 
order  for  sale  should  precede  the  di-  or  remainder  may  be  sold  to  pay  leg- 
rection  to  plat  In  Michigan  an  ad-  acies.  Hiner  v.  Root's  Heirs  (Wis., 
ministrator  has  no  authority  to  plat  Feb.  2,  1B92\  51  N.  W.  Bep.  485. 
land  which  he  is  licensed  to  sell.  But 
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%  h02a.  Bale  for  distribution  m  Michigan. —  Tinder  the  same 
statute,  as  amended,  in  Michigan,  when  land  is  devised  to  two 
or  more,  npon  the  application  of  any  person  interested  in 
snch  real  estate  as  devisee  or  legatee,  approved  by  the  owners 
of  a  majority  in  interest  of  snch  real  estate,  or  when  it  shall 
be  shown  to  the  satisfaction  of  the  judge  that  it  is  necessary 
or  for  the  interest  of  the  persons  interested  in  the  estate  of  an 
intestate  decedent  to  sell  his  real  estate  for  the  purpose  of 
distribution,  the  executor  or  administrator  may  be  licensed  to 
sell  such  real  estate  in  the  same  manner  and  upon  the  same 
terms  and  conditions  as  for  the  payment  of  debts."* 

§  503.  Interest  in  land  contract. —  The  interest  of  any  de- 
ceased person  in  land  for  the  purchase  of  which  he  had  a  con- 
tract may  be  sold  under  license  for  the  same  purposes,  in  the 
same  cases,  and  in  the  same  manner  as  land  may  be  sold.  But 
the  sale  must  be  made  subject  to  all  payments  thereafter  to 
become  due ;  ^  and  if  any  of  the  payments  are  to  become  due 
thereafter  before  the  sale  is  confirmed,  the  purchaser  must 
execute  a  bond  to  the  executor  or  administrator,  which  is  to 
be  for  his  benefit  and  indemnity,  and  for  the  benefit  and  in- 
demnity of  the  persons  entitled  to  the  interest  of  the  deceased 
in  such  lands,  with  sureties  to  be  approved  by  the  court  (judge 
in  Minnesota),  in  double  the  amount  of  the  payments  so  to  be- 
come due.  The  bond  required  is  conditioned  for  the  payment 
by  the  purchaser  of  the  payments  to  become  due,  and  to  in- 
demnify the  executor  or  administrator  and  the  persons  so 
entitled  against  damages,  costs,  charges  and  expenses  by  rea* 
son  of  any  covenant  or  agreement  in  the  contract.  Upon 
confirmation,  the  executor  or  administrator  executes  an  as- 
signment to  the  purchaser^  which  vests  all  the  interest  and 
rights  of  the  deceased  in  him."* 

§  504.  Mortgaged  land. —  If  the  lands,  sale  of  which  is 
licensed,  are  incumbered,  the  sale  is  subject  to  all  charges 

•I*  HoweU's     Stat,    g    6060,     as  v.  Olney,  64  Mich.  658,  660.    The  sale 

amended  1888  (Act  119) ;  8  HoweU*B  in  that  case  was  prior  to  the  act  of 

Stat,  g  6060.    This  seems  to  author-  188a 

ixe  a  license  to  the  executor  on  the  <>  Payments  past  due,  if  any,  would 

petition  of  a  devisee  or  legatee.    The  be  paid  from  the  proceeds  of  the  Bale; 

result  worked  out  under  this  statute  ^  R  8.,  sees.  8900-2 ;  Probate  Code, 

is  the  same  as  that  of  a  sale  in  pro-  sees.  176-79 ;  HoweU's  Stat,  §§  6051- 

ceedings  for  partition.    See  Norman  64    He  cannot  dispose  of  such  oon« 
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thereon  by  mortgage  or  otherwise  (excepting  as  stated  below), 
and  before  confirmation  of  the  sale,  if  the  estate  is  in  any  way 
liable  for  the  amount,  the  purchaser  most  execute  such  a  bond 
as  is  required  in  case  of  sale  of  lands  held  under  a  contract  on 
which  payments  are  to  become  due.** 

§  505.  When  sold  free  from  the  incumbrance. —  But  in  Wis- 
consin, if  the  mortgage  or  incumbrance  is  upon  two  or  more 
lots  or  parcels  of  land  ^  greater  in  value  than  the  mortgage 
or  lien  thereon,  the  court,  on  being  satisfied  that  it  would  be 
most  beneficial  to  the  parties  interested  in  the  land,  may  order 
them  sold  freed  from  the  incumbrance  and  sufficient  of  the 
purchase-money  appropriated  or  invested  to  pay  the  lien,  the 
balance  to  be  applied  as  assets  in  the  course  of  administrar 
tion.^    In  Minnesota  the  statute  now  authorizes  the  practice 

tract  otherwise,  nor  waive  or  release  pays  off  the  mortgage,  and  the  note 
it  Hant  v.  Thorn,  2  Mich.  213.  It  or  bond  is  delivered  up  at  the  time  of 
is  real  estate.  Baxter  v.  Robinson,  11  confirmation  and  deed  of  the  land, 
id  520.  If  creditors  were  barred  by  no  bond  is  necessary.  This  is  pro- 
a  proper  notice,  and  no  claim  was  vided  for  in  Minnesota.  See  next  sec- 
presented  on  the  contract^  the  in-  tion.  It  has  been  the  practice  some- 
demnifying  bond  would  be  required  times  for  the  adnunistrator  or  exec- 
only  because  the  statute  requires  it  utor  to  seU  for  the  whole  value  and 
(Forms  146, 147.)  pay  off  the  incumbrance  out  of  the 
MR.  S.,  sec  8897;  Probate  Code,  purchase-money,  charging  himself 
sec.  181 ;  HoweU's  Stat,  §  605G.  Bond  the  whole  and  crediting  himself  the 
not  required  if  the  owner  of  the  mort-  amount  so  paid  This  produces  the 
gage  is  the  purchaser.  Lynch  v.  same  result,  but  is  not  a  strict  com- 
Kirby,  86  Mich.  288.  If  the  mort-  pliance  with  the  statute,  which  re- 
gage  is  not  mentioned  in  the  record,  quires  the  sale  to  be  made  subject  to 
the  sale  is  presumed  to  be  subject  to  the  incumbrance.  But  the  objec- 
the  mortgage.  Edgerton  v.  Schneider,  tion  probably  would  be  too  technical 
26  Wi&  885.  Whether  a  sale  of  mort-  to  affect  the  vahdity  of  the  sala  If 
gaged  premises  without  reference  to  notice  to  creditors  has  been  duly 
the  mortgage  in  the  record  would  given  and  claims  adjusted,  claims 
affect  its  validity  after  confirmation  past  due  at  the  time  and  not  pre- 
under  different  circumstances,  not  sented  would  not  be  claims  for  which 
decided ;  but  when  it  was  agreed  the  estate  is  in  any  way  liable, 
that  the  mortgage  should  be  deducted  ^  Evidently  not  meaning  govem- 
from  the  nominal  bid  of  the  full  ment  subdivisions  or  cily  or  village 
value,  and  the  purchaser  accepted  Iocs,  necessarily,  but  such  separate 
the  deed  (stating  the  actual  consid-  and  distinct  parcels  as  may  be  sold 
eration),  the  purchase-money  may  be  to  separate  purchasers  to  tiie  advan- 
recovered  from  him.  Stebbins  v.  tage  of  the  estate 
Field,  48  Mich.  838,  88&-%  If .  as  « R.  a,  sec.  8897. 
sometimes  happens,  the   purchaser 
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of  selling  for  the  whole  value  and  payment  of  the  incumbrance 
from  the  proceeds,  or  the  sale  of  "  any  part,  subdivision  op 
portion  of  the  interest  and  estate  of  the  deceased ; "  and  upon 
the  release  of  the  part  so  sold  from  the  incumbrance,  applica- 
tion of  the  proceeds  toward  its  payment  until  fully  paid,  and 
no  bond  in  that  case  is  required  from  the  purchaser.*^ 

§  506.  jSofc  of  homestead  in  Wisconsin. —  And,  in  Wiscon- 
sin, if  the  homestead  of  the  deceased  is  part  of  a  tract  of  land 
subject  to  a  mortgage,  and  all  the  other  real  and  personal  es- 
tate is  insufficient  to  pay  the  debts,  and  the  part  not  included 
in  the  homestead  cannot  be  sold  separately  without  injury  to 
th«  interests  of  the  parties,  license  may  be  granted  to  sell  the 
whole,  or  such  part  as  may  be  sold  separately  without  injury 
first,  and  the  remainder  afterward.  The  entire  interest  is  to 
be  sold,  but  the  license  cannot  be  granted  if  the  mortgage 
debt  is  not  wholly  due,  unless  the  mortgagee  consents  thereto 
in  writing.  And  no  sale  can  be  made  (of  any  part)  for  a  less 
sum  than  the  mortgage  debt  with  interest,  and  the  costs  of 
sale,  unless  the  mortgagee  shall  consent  in  writing  and  release 
the  mortgage  on  the  land  so  sold."' 

§  507.  Proceeds  of  sale. —  The  proceeds  of  such  a  sale  are 
to  be  applied :  (1)  To  payment  of  expenses  of  license  and 
sale.  (2)  To  payment  of  the  mortgage  debt,  with  a  proper 
rebate  of  interest  on  any  sum  not  due.  (3)  The  whole  value 
of  the  homestead  is  to  be  ascertained  and  set  apart.  (4)  The 
residue,  if  any,  is  to  be  applied  in  payment  of  debts.  The 
proceeds  of  the  homestead  are  exempted  from  all  debts,  and 
paid  to  the  heirs  or  devisees,  or  their  guardians,  or  invested 
for  the  use  of  the  widow,  if  any,  while  her  homestead  right 
continues." 

^  Probate  Code,  aea  181,  lant  part  ^^r.  a,  sec.  8884  (Forms  142, 148). 

This  gives  an  oppprtunity  to  clear  ^  R  S.,  sea  8884    See  Johnson  v. 

the  incumbrance  from  the  proceeds  Harrison,  41  Wis.  881.    The  effect  is, 

of  the  land  In  any  case  where  it  is  that  when  a  homestead  is  mortgaged 

practicable.    Why  (as  in  WisconsiD)  with  other  property  it  may  be  cleared 

this  may  be  done  when  the  mortgage  in  preference  to  all  other  claims,  if 

is  upon  two  tracts  of  land  and  not  the  other  property  will  pay  the  mort- 

when  it  is  upon  only  one  is  not  ap-  gaga    If  mortgaged  alone  it  can  be 

parent     Whether  the  language  of  cleared,  if  at  all,  only  after  all  other 

the  section  of  the  code  cited  would  debts  are  paid.    If  there  is  a  widow 

authorize  a  sale  of  an   undivided  entitled  to  the  use  of  the  homestead, 

''portion,"  gucere,  the   proceeds  would  be  so  invested 
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§  607a.  Homesteads  devised  in  certain  cases. —  When  the 
owner  of  a  homestead  devises  it  bj  his  will  in  Wisconsin,  and 
leaves  no  widow  or  minor  child,  at  his  death,  and  not  other 
property  sufficient  for  such  purpose,  the  homestead  may  be 
charged  with  the  expenses  of  his  last  sickness  and  funeral, 
and  costs  and  charges  of  administration ;  and  if  he  leaves  no 
widow,  child  or  grandchild,  it  becomes  subject  to  all  his 
debts.^  This  statute  would  be  carried  out  through  a  sale  by 
the  executor  or  administrator  with  the  will  annexed. 

§  507i.  Sale  of  homestead  in  Michigan. —  The  exemption  in 
Michigan  is  of  the  homestead  not  exceeding  $1,600  in  value. 
The  statute  now  makes  it  the  duty  of  the  probate  court,  when 
an  application  is  made  for  license  to  sell  lands  for  the  payment 
of  debts  and  expenses,  to  ascertain  and  determine,  at  the  hear- 
ing, what,  if  any,  of  such  real  estate  was,  in  fact,  the  home- 
stead of  the  decedent,  and  to  fix  by  the  decree  its  location 
and  description  without  reference  to  its  value.  If  there  is 
other  real  estate,  it  must  first  be  sold.  If  the  proceeds  of 
other  real  estate  are  insufficient  or  there  is  no  other,  the 
homestead  may  be  sold  or  divided  and  a  part  sold  under  cer- 
tain circumstances  as  follows :  Three  disinterested  appraisers 
are  appointed  and  sworn  to  the  faithful  discharge  of  their 
trust,  who  examine  and  appraise  the  homestead  at  its  fair 
cash  value.  If  it  exceeds  $1,600,  they  determine  whether  it 
can  be  divided  without  material  loss  or  injury  so  that  a  home- 
stead not  exceeding  that  value  can  be  set  apart.  They  report 
the  value,  and,  if  it  exceeds  the  exemption,  report  also  whether 
it  can  be  divided  so  as  to  leave  the  homestead  not  exceeding  that 
value,  describing  it  by  metes  and  bounds.  At  any  time  before 
the  estate  is  closed,  on  the  request  of  any  person  interested, 
all  persons  interested  may  be  ordered  to  show  cause  why  the 
report  should  not  be  confirmed.  Kotice  is  given  by  publishing 
a  copy  of  the  order  three  weeks  and  leaving  a  copy  at  the 
homestead.  At  the  hearing  the  report  may  be  confirmed,  or,  if 
the  court  finds  the  appraisal  unjust  or  division  recommended, 

that  she  may  have  the  interest  of  it  S.  A;  R  Ann.  Stai,  sec.  2271.  In  Min- 
(Forms  144^  145.)  nesota,  if  there  is  no  surviving  hns- 
•8*  R.  S.,  sea  2280 ;  Laws  1891,  ch.  band,  wife,  children  nor  issue  of  any 
118.  The  same  rule  is  applied  to  deceased  child,  the  homestead  is  sub- 
homesteads  of  insolvent  intestates  by  ject  to  debts  like  other  real  estata 
an  earlier  statute.  Laws  1888,  ch.  801 ,  Probate  Code^  sec.  63;  Bubd.  4 
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if  any^  improper,  a  new  examination  and  appraisal  may  be 
made  by  three  disinterested  persons  as  before.  When  the 
report  is  confirmed:  (1)  If  the  appraisal  does  not  exceed 
$1,500,  nothing  more  is  done  nntil  the  homestead  ceases  to  be 
exempt.  (2)  If  it  exceeds  that  valae,  and  a  homestead  ex- 
ceeding that  value  can  be  set  apart,  it  is  to  be  set  apart  by  an 
order  nntil  the  exemption  ceases.  (8)  If  this  is  impracticable, 
the  lYbole  is  to  be  sold  and  $1,500  of  the  proceeds  is  reserved 
and  invested,  with  the  approval  of  the  jndge,  in  the  purchase 
of  a  new  homestead,  or  in  proper  securities,  for  the  benefit  of 
the  widow  or  family  of  the  deceased^  exempt  from  debts  and 
expenses  nntil  the  homestead  exemption  terminates.*^ 

§  508.  Foreign  executors^  etc. — A  foreign  executor  or  ad- 
ministrator whose  decedent  left  real  estate  in  the  state, when 
no  executor  or  administrator  is  appointed  in  the  8tate,may 
be  licensed  to  sell  such  real  estate  (or  to  lease  or  mortgage  in 
Wisconsin),  for  the  same  purposes  as  those  appointed  in  the 
state,  upon  filing  an  authenticated  copy  of  his  appointment  in 
the  probate  court  of  any  county  in  which  such  real  estate  is 
situated.** 

^  Act  28a,  1887  (8  HoweU*B  Stat,  pointed  in  another  state,  which  would 

g§  7739a,  b,  e,  d).    The  homestead  probably  be  construed  the  sama   The 

right  does  not  attach  unless  the  es-  statutes  of  Wisconsin  and  Michigan 

tate  is  insolvent    Otherwise  it  goes  include  all  foreign  executors  and  ad- 

to  the  heirs  subject  to  the  widow's  ministrators  appointed  "  on  the  estate 

dower  only.   Zoellner  v.  Zoellner,  68  of  any  person  dying  out  of  this  state." 

Mich.  621,  624    Prior  to  this  8tatute»  This  seems  to   make  the  place  of 

if  the  homestead  exceeded  the  consti-  death,  instead  of  the  place  of  domi- 

tutional  limitation  as  to  value  and  cile,  the  controlling  fact  Presumably, 

was  indivisible,  there  was  no  mode  however,  if  a  non-resident  happened 

provided  by  which  the  right  could  to  die  while  visiting   this  state,  it 

be  preserved  for  the  benefit  of  the  would  not  oust  this  jurisdiction ;  nor 

widow  and  family  after  the  death  would  the ''dying  out  of  this  state"  of 

of  the  owner  insolvent  Id.  626.    See  an  inhabitant  of  the  state  authorize 

Beecher  v.  Baldy,  7  id.  487,  as  to  this  proceeding  by  an   administra- 

what  is  a  constitutional  homestead,  tor  appointed  abroad.     His  petition 

*R  &,  sea  8908;  Probate  Code,  should  show  the  filing  of  the  copy  of 
sea  182;  Howell's  Stat,  g  6057.  In  appointment  See  Fogle  v.  Schaeffer, 
Wisconsin  this  applies  to  those  ap-  23  Minn.  804  See,  also,  Smith  v.  Peck- 
pointed  in  any  other  state  or  territory  ham,  89  Wis.  414  A  publio  admin- 
of  the  United  States,  or  in  any  for-  istrator  from  another  state  without 
eign  country.  In  Michigan  to  those  special  appointment  in  the  particular 
appointed  in  any  state  or  foreign  case  could  not  be  licensed.  If  ad- 
country.    In  Minnesota  to  those  ap-  ministration  in  the  state  is  necessary 
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§  509.  Proceedings  in  Minnesota. —  In  Minnesota  the  license 
in  such  case  is  granted  on  the  same  terms  and  conditions  as  in 
case  of  domestic  executors  or  administrators,  and  the  foreign 
executor  or  administrator  may  act  by  his  attorney  in  fact, 
under  a  power  of  attorney  duly  recorded  in  the  office  of  the 
register  of  deeds  of  the  county." 

§  510.  Sale  of  reversion  and  dower  interest  in  Wisconsin. — 
If  the  lands  licensed  to  be  sold  are  subject  to  the  right  of 
dower  in  the  widow,  the  license  may  include  tho  reversion  of 
the  dower.'^  In  Wisconsin  the  land  may  be  sold  freed  there- 
from with  the  consent  of  the  widow.  The  executor  or  ad- 
ministrator may  enter  into  a  contract  with  her  in  writing  in 
terms  prescribed  by  the  statute,  by  which  in  effect  she  agrees 
to  take  the  present  value  of  her  dower  interest  computed 
upon  the  principles  of  law  applicable  to  annuities.  The  con- 
tract is  to  be  under  seal,  witnessed  by  two  witnesses  and  filed 
in  the  county  court,  with  an  affidavit  setting  forth  the  age  of 
the  widow.  It  must  be  acknowledged  and  assented  to  by  the 
widow  before  the  county  court,  and  when  approved  by  the 
court  operates  as  a  release  of  her  dower  in  the  land.  The 
amount  due  her  is  to  be  paid  out  of  the  proceeds  of  the  sale, 
and  her  receipt  filed  in  the  county  court  or  indorsed  on  the 
contract." 

§  511.  Bond  and  oath  on  sale  in  Minnesota. — In  Minnesota, 
every  executor  or  administrator  licensed  to  sell  or  mortgage 
real  estate  is  required  to  give  bond  to  the  judge  of  probate, 
with  sufficient  surety  or  sureties,  to  be  approved  by  the  judge^ 
conditioned  to  sell  or  mortgage  the  same  and  account  for  and 
dispose  of  the  proceeds  as  provided  by  law.    When  a  further 

for  other  purposes  than  a  sale  of  impracticable^  for  the  widow  to  ap- 
lands,  new  letters  must  be  taken  out  pear  in  the  counly  court  to  acknowl- 
in  Michigan.  Reynolds  v.  McMuUen,  edge  and  assent  to  the  contract  be- 
55  Mich.  568,  676.  fore  the  court  As  she  may  now  bar 
^<>  Probate  Code,  sea  182.  her  dower  by  quitclaim  deed  after 
n  R  S.,  sea  8890.  This  section  and  the  husband's  decease  (EL  &,  sea 
section  8885  imply  that  the  court  has  2222\  it  would  seem  that  her  quit- 
power  to  determine  a  disputed  right  claim,  properly  executed,  and  deliv- 
to  dower  on  application  for  a  license  ered  to  the  purchaser  with  the  deed 
to  seU  the  land  Paige  v.  Fagan,  61  of  the  executor  or  administrator, 
Wi&667;  Howell's  Stat,  §  6069.  would   accomplish  the  purpose  as 

"  R  a,  sea  8885 ;  Rule  XVI,  sea  3.  welL    (Form  I8a) 
In  many  cases  it  is  inconvenient^  or 
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bond  is  considered  necessary,  it  may  be  required.'*  He  must 
also,  hef  ore  fixing  upon  the  time  am,d  place  of  aaley  take  and  sub- 
scribe an  oath,  in  substance,  that  in  disposing  of  the  estate 
which  he  is  licensed  to  sell  he  will  use  his  best  judgment  in 
fixing  on  the  time  and  place  of  sale  and  will  exert  his  utmost 
endeavors  to  dispose  of  the  same  in  such  manner  as  will  be 
most  for  the  advantage  of  all  persons  interested.  If  a  non- 
resident of  the  state,  he  may  take  the  oath  before  any  notary 
public  or  clerk  of  a  court  of  record,  in  which  case  the  seal  of 
the  oflBcer  must  be  attached.  The  oath  must  be  filed  before 
confirmation  of  the  saleJ*  If  a  private  sale  is  authorized,  he 
must  take  the  oath  before  making  the  sale. 

§  512.  Bond  of  foreign  executors  j  etc. — Wisconsin  and  Mich- 
igan.—  In  "Wisconsin  and  Michigan  a  foreign  executor  or  ad- 
ministrator need  not  give  any  bond  if  it  shall  appear  that  he 
is  bound  with  sufficient  surety  or  sureties  in  the  forum  of  his 
appointment,  to  account  for  the  proceeds  of  such  (mortgage, 
lease  or)  sale,  if  a  copy  of  such  bond,  duly  authenticated,  shall 
be  filed  in  the  county  court  granting  the  license,  and  if  he  is 
not  licensed  to  sell  more  than  is  necessary  for  the  payment  of 
debts,  legacies  and  expenses  of  administration.  If  such  copy 
is  not  filed  he  must  give  a  bond,  with  sufficient  sureties,  to  the 
judge  of  the  county  court  (judge  of  probate  in  Michigan),  con- 
ditioned to  account  for  and  dispose  of  the  proceeds  of  such 
mortgage,  lease  or  sale,  for  the  payment  of  the  debts  or  leg- 
acies of  the  deceased  and  the  charges  of  administration,  ac- 
cording to  the  law  of  the  state,  territory  or  country  in  which 
he  was  appointed.^  If  he  is  licensed  to  sell  more  than  is  nec- 
essary for  the  payment  of  debts,  legacies  and  charges  of  ad- 
ministration, he  is  required,  before  making  any  sale,  to  give 

n  Probate  Code,  secBL  100, 287.  Bond  74  Probate    (}ode,    sec.    197.    The 
OD  liceDBe  to  mortgage  requires  an-  jurat  should  be  dated  before  the  no- 
other  condition,  "  That  he  wiU  apply  tice  of  sale^    Under  such  a  statute,  if 
the  funds  realiased  by  such  mortgage  notice  is  given  before  the  oath  is  taken, 
to  the  purposes  specified  in  the  do-  the  sale  is  void.    Blackman  v.  Bau* 
cree  of  the  court"  Sec.  189.   A  bond  mann,  23  Wia  611 ;  Ryder  v.  Flan 
upon  license  to   mortgage  should  ders,  80  Mich.  886^ 
contain  the  conditions  specified  in  ^R.  S.,  sea  8004;  Howell's  Stat, 
both  sections.    A  sale  without  giv-  §§  6059,  6060  (Form  181> 
ing  the  bond  is  void.    Babcock  v. 
Gobfa^  11  Hinn.  847  (247). 
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bond  to  the  judge  with  sufficient  sureties,  conditioned  to  ac- 
count to  such  court  (to  him  in  Michigan)  for  all  the  proceeds 
of  the  sale  which  shall  remain  after  payment  of  said  debts, 
legacies  and  charges,  and  to  dispose  of  the  same  according  to 
law.'« 

§  513.  Bond  in  Wisconsin  and  Michigan. — When  a  domestic 
executor  or  administrator  in  Wisconsin  is  licensed  to  mortgage, 
lease  or  sell  lands  for  the  payment  of  debts,  he  shall,  before  the 
sale,  give  bond  to  the  judge  of  the  county  court,  with  sufficient 
sureties,  to  account  for  all  the  proceeds  of  the  sale  and  to  dis- 
pose of  the  same  according  to  law.*^  In  Michigan,  if  he  is  au- 
thorized to  sell  more  than  is  necessary  for  the  payment  of 
debts,  he  is  required  to  give  bond  to  the  judge  of  probate  be- 
fore the  sale,  with  sufficient  sureties,  to  account  for  all  the  pro- 
ceeds of  the  sale  that  shall  remain  after  the  payment  of  the 
debts  and  charges,  and  to  dispose  of  the  same  according  to 
law.'^' 

§  514.  Oath  to  seU. —  Each  must  also  take  and  subscribe  an 
oath  before  making  any  sale,  that  in  disposing  of  the  real  es- 

70  R  S.,  sea  8905;  HoweU's  Stat,  and  death  of  the  decedent^  and  the 
§  6061.  If  no  copy  of  a  bond  given  appointment  of  the  petitioner, 
at  the  place  of  appointment  ia  filed,  tth.  8.,  sec.  8887.  Tlie  bond  is 
the  proper  construction  of  these  sec-  essential  to  the  validity  of  the  sale 
tions  would  seem  to  require  a  bond  Wilkinson  v.  Filby,  22  Wis.  44L  The 
with  the  conditions  required  by  both  sureties  are  liable  for  the  proceed?  of 
sections  if  the  sale  of  more  than  the  sale  not  accounted  for,  with  inusr- 
sufficient  to  pay  debts,  legacies  and  eet^  and  for  the  costs  necessarily  re- 
charges is  licensed ;  otherwise  there  suiting  from  proceedings  to  compel 
would  be  no  bond  for  so  much  as  is  him  to  account^  but  not  for  counsel 
necessary  for  the  payment  of  debts,  fees.  Mann  ▼.  Everts,  64  id.  872,  37S). 
legacies  and  charges.  The  amount  It  is  not  a  bond  of  indemnity  to  pay 
necessary  for  those  purposes  is  treated  all  damages  which  may  result  from 
as  personal  assets,  to  be  disposed  of  his  default  Id.,  880.  See  §  588,  infra, 
according  to  the  law  of  the  domicile  and  notes,  as  to  what  ia  essentiaL 
of  the  decedent    And  such  license  (Form  132.) 

should  not  be  granted  to  a  foreign  ^7»  Howell's  Stat,  g  6082.  A  sale 
ancillary  administrator,  but  only  to  for  no  more  than  is  necessary  to  pay 
the  executor  or  administrator  pro-  charges  against  the  estate  is  not  void 
ducing  letters  from  the  proper  fonim  for  want  of  a  bond  when  none  was 
of  the  domicile  of  the  deceased.  See  required  by  the  order.  Drake  v.  Kin- 
Smith  ▼.  Peckbam,  89  Wia  414^  418,  sell,  88  Mich.  282.  The  bond  ia  not 
419.  The  petition  should  allege  all  given  until  delivered  to  the  jadge. 
the  material  facts  as  to  the  domicile  Fay  ▼•  Richardson,  7  Pick.  9Ql    See 

State  V.  Young,  28  Minn.  55L 
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tate  which  he  is  licensed  to  sell  he  will  exert  his  best  endeav- 
ors to  dispose  of  the  same  in  such  manner  as  will  be  most  for 
the  advantage  of  all  persons  interested.  The  oath  must  be 
tuken  before  any  sale  and  must  be  filed  before  the  ekle  is  con- 
firmed.™ 

§  515.  The  license  —  Extenmn  of  time. —  After  the  order 
is  made  and  the  bond  filed,  a  certified  copy  of  the  order  is  to 
be  delivered  to  the  executor  or  administrator  in  Wisconsin 
and  Michigan,  and  he  is  thereupon  authorized  to  proceed  as 
directed  by  the  order,  whether  to  mortgage,  lease  or  sell, 
within  one  year  after  the  making  of  the  order.  In  Minnesota 
he  proceeds  to  sell  upon  the  making  of  the  order  and  filing  his 
bond  within  a  year,  or  within  such  further  time  not  exceeding 
two  years  as  may  be  allowed  by  the  judge.  In  "Wisconsin 
the  time  for  making  sale  may  be  extended  for  a  second  year 
on  application  of  the  executor  or  administrator  and  for  good 
caase  shown.™ 

§  616.  Private  sale  in  Wisconsin. —  When  the  license  is 
granted  to  sell,  in  Wisconsin,  the  court  may,  in  its  discretion, 
authorize  an  appraisal  of  the  lands  by  three  disinterested  free- 
holders of  the  county  in  which  some  part  of  the  lands  lie. 
The  appraisal  is  to  be  made  under  oath,  and  the  oath  and  ap- 

''*R.  S.,  sec  8877;  HoweU's  Stat»  any  notice  of  the  eztenfiionof  time 

§  6040.    The  oqth  of  a  foreign  guard-  to  the  persons  interested,  and   the 

ian  may  be  taken  by  his  attorney  in  practice  has  been  to  grant  the  ezten- 

fact  in  Minnesota.     Jordan  v.  Se-  sion  without  notice.    The  extension 

oombe,  88  Minn.  2201  Bee  §  538,  infra,  should  be  by  an  order  entered  of  reo- 

aod  notea.    No  prosecution  for  per-  ord.    See  Culver  y.  Hardenbergh,  87 

jury  was  ever  founded  upon   this  Minn.  225.    The  authority  to  seU  is 

oattL     Their  only  known  effect  is  the  order  or  decree  of  the  court    Tho 

that  they  furnish  an  additional  op-  certified  copy  is  the  evidence  which 

portonity  to  omit  something  which  the  executor  or  administrator  has  in 

is  Oflsential  to  a  valid  sale^  and  render  his  hands  of  his  authority.    A  curi- 

tltiea  through  such  sales  more  unoer-  ous  practice  has  formerly  prevailed 

tain.    If  the  terms  of  the  oath  were  of  testing  and  sealing  the  order  of 

made  a  condition  in  the   bond.  It  the  court    It  was  based  upon  the 

would  be  more  effectual  and  less  early  practice,  when  a  sale  was  or- 

haaaidouSi    (Form  188.)  dered  by  the  common-law  courts,  of 

^B.  fiU  sea  8880;  Probate  Code,  issuing  a  license  by  the  clerk  in  the 

0ea  lot ;  Howell's  Stat,  §  e08a    No  form  of  a  writ,  tested  and  sealed. 

provision  is  made  for  extension  in  See  form  in  Jackson  v.  Astor,  1  Pin. 

Miohigan.    The  statutes  in  the  other  141,    142,   and  order  of  the  court, 

states  do  not  seem  to  contemplate  ppi  147, 148  (Form  IM\ 
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praisal  certified  in  the  usual  form  and  filed  in  the  court.  The 
lands  must  be  offered  first  for  sale  at  public  auction  in  the 
manner  provided  by  law,  and  if  no  bid  is  made  of  more  than 
the  appraised  value  of  any  tract,  it  may  be  sold  at  not  less 
than  the  appraised  value  at  private  sale  within  the  year,  and 
if  not  sold  within  a  year  may  be  sold  at  public  auction." 

§  517.  Private  sale  in  Minnesota. —  In  Minnesota  the  peti- 
tion may  ask  for  authority  to  sell  at  private  sale ;  and  if  it 
should  appear  to  the  court  that  it  would  be  for  the  best  inter- 
est of  the  estate,  the  court  may  order  and  direct  the  real  es- 
tate, or  any  part  of  it,  to  be  sold  at  private  sale ;  but  it  must 
first  be  appraised  by  two  or  more  competent  persons,  who  are 
to  be  appointed  by  the  court,  and,  before  the  appraisal,  are  to 
take  and  subscribe  an  oath  to  faithfully  and  honestly  appraise 
said  land  at  its  fair  cash  valuation.  The  oath  and  appraise- 
ment are  to  be  filed  in  the  probate  court,  and  the  land  cannot 
be  sold  at  private  sale  for  less  than  its  full  appraised  value, 
nor  until  after  such  notice  as  the  court  shall  direct,  if  any  no- 
tice is  directed,  which  is  left  to  the  discretion  of  the  court, 
nor  until  the  bond  required  has  been  filed.®*  If  part  is  to  be 
sold  at  public  and  part  at  private  sale,  separate  orders  are 
made  for  each.®'*  Executors  and  administrators  in  Minnesota 
may  also  settle  and  adjust  the  damages  with  any  railroad  com- 
pany which  has  located  its  line  upon  or  contiguous  to  any  lands 
of  the  decedent,  or  in  which  he  had  any  interest,  and  may 
in  the  agreement  ^rant  such  right  of  way  as  may  be  neces- 
sary or  required,  upon  such  terms  as  they  may  agree  upon, 
subject  to  the  approval  of  the  probate  court.    The  company 

M  R.  S.,  sec  8918 ;  Rule  XVI,  sec.  than  the  appraised  value,"  thus  ef- 
8.  The  appraisers  should  be  ap-  fectuaUy  blocking  the  course  of  ad- 
pointed  by  the  cou^  The  usual  ministration  for  a  year,  if  the  jadg^ 
practice  is  to  appoint  them  in  the  ment  of  the  appraisers  should  place 
ord(T  of  licensa  The  last  clause  the  value  above  the  views  of  all 
seems  to  extend  the  Ucense  when  an  would-be  purchasers,  and  in  effect 
appraisal  has  been  made  if  once  of-  authoriasing  the  executor  or  adminis- 
f ered  at  pubUo  sale^  and  not  sold  trator  to  sdl  for  a  less  price  at  pri- 
within  a  year.  It  is  the  usual  and  vate  than  at  public  sale — which  does 
safe  practice,  however,  to  procure  an  not  seem  a  probable  intention.  A 
order  extending  the  time;  This  stat-  judicial  construction  or  amendment 
ute  has  sometimes  been  construed  is  wanted.  (Forms  186, 188.) 
to  prohibit  a  public  sale  within  the  8i  Probate  Ckxle,  sees.  19Q,  19a 
year  unless  upon  a  bid  of  ''more  u*probate  Code^  sea  191 
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and  executor  or  administrator  file  a  joint  verified  petition  set- 
ting forth  the  names  of  the  decedent  and  of  the  company ;  a 
description  of  the  land  to  be  used  or  taken ;  for  what  purpose ; 
the  amount  to  be  paid,  and  that  such  amount  is  the  full  value 
of  the  land  taken  and  the  damages  to  the  remainder  of  the 
land.  A  copy  of  the  agreement  is  to  be  attached  to,  or  in* 
dorsed  on,  the  petition.  The  petition  is  heard  in  a  summary 
manner  without  notice ;  and  if,  after  a  full  hearing,  the  court 
is  satisfied  that  the  agreement  is  just  and  equitable,  the  peti- 
tion and  agreement  are  to  be  recorded  and  an  order  made 
approving  the  agreement.  A  certified  copy  of  the  order  and 
agreement  filed  in  the  office  of  the  register  of  deeds  of  the 
county  is  made  notice  to  all  persons.^^ 

§  518.  Notice  of  sale. —  Notice  of  a  sale  under  an  order  of 
the  court  must  be  given  as  the  statute  requires  or  the  sale 
will  not  be  valid.  In  Michigan  and  Wisconsin  a  notice  of  the 
time  and  place  of  sale,  in  which  the  lands  to  be  sold  shall  be 
described  with  reasonable  certainty  (common  certainty  in 
Michigan),  must  be  posted  in  three  of  the  most  public  places 
of  the  town  (township  in  Michigan)  or  ward  in  which  the 
land  is  situated,  and  published  in  a  newspaper  printed  in  the 
county,  or,  if  no  paper  is  published  in  the  county,  in  such  paper 
as  the  court  shall  direct,  three  successive  weeks  in  Wisconsin 
(six  weeks  successively  in  Michigan)  before  the  day  fixed  for 
the  sale,  the  last  publication  in  Wisconsin  to  be  not  more  than 
ten  days  before  such  day." 

sii>  Probate     Code,    seca    183-85.  The  notice  must  state  both  time  and 

This  Bommaiy  method  of  creating  a  place  of  sale.    Blodgett  v.  Hitt,  29  id. 

|>erpetual  easement  without  notice  to  169;   N.  R  Hospital  v.  Sohier,  115 

the  heirs  or  devisees  is  a  departure  Masa  50.    Township  in  the  Michigan 

from  all  precedents  in  our  probate  statute  has  the  same   meaning  as 

system.  Perhaps  the  order  is  appeal-  town  in  that  of  Wisconsin.    It  is  an 

able  under  section  252,  subdivision  &  organized  township  under  the  state 

If  any  fraud  is  charged,  a  refusal  to  laws,  not  a  township  according  to 

^vacate  the  order  would  be  under  sub-  the  United  States  survey.    When  the 

division  9.  petition  and   license   describes   the 

ffiR  SL,  seca  8891,  4045;  HoweU*s  land  according  to  government  sur- 

Stat,  §  (K)40l    In  Wisconsin  the  first  vey,  the  court  wiU  take  judicial  notice 

pobUcation    and   posting   must   be  of  the  township  in  which  it  is  lo- 

three  fuU  weeks  (twenty-one  days)  cated.    Affidavit  of  posting  in  three 

before  the  sale.    McOrubb  v.  Bray,  public  places,  specifying  the  places, 

86  Wia  888;  Chase  v.  Ross,  id.  267.  held  sufficient  when  attacked  coUat- 
18 
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§  519.  Notice  of  sale  in  Minnesota. — When  a  public  sale  is 
ordered  in  Minnesota,  notice  of  the  time  and  place,  in  which 
the  lands  and  tenements  to  be  sold  shaU  be  described  with 
common  certainty,  must  be  published  according  to  law ;  and 
the  court  may  direct  further  notice  to  be  given.® 

§  520.  Place  of  sale — Adjacent  land  in  two  counties. —  The 
notice  should  state  the  place  of  sale  specifically,  as  the  house 
or  office  or  room,  as  well  as  town,  village  or  city,  and  should 
also  state  the  hour  when  the  sale  will  be  opened.  The  sale 
must  be  at  some  place  in  the  county  where  the  lands  are  sit- 
uated.^ In  Wisconsin,  if  the  lands  are  situated  in  two  or 
more  counties,  and  adjacent,  the  sale  may  be  in  either  of  them, 
to  be  designated  by  the  court  in  the  order  for  sale ;  and  if 
there  is  a  newspaper  printed  in  more  than  one  of  them,  the 
court  may  direct  in  which  of  them  the  notice  shall  be  pub- 
lished. The  order  licensing  the  sale  should  designate  the 
county  and  the  newspaper." 

§  521.  Hour  of  Side. —  The  sale  must  be  between  the  hour 
of  9  o'clock  in  the  morning  and  the  setting  of  the  sun  of  the 
same  day,  at  public  auction,  in  Wisconsin  and  Michigan.^ 

§  522.  Hour  of  sale  in  Minnesota. —  The  probate  code  omits 
this  provision  (with  others),  and  leaves  it  to  the  discretion  of 
the  court  to  confirm  a  sale  made  at  any  hour  pursuant  to 
proper  notice.* 

erally.    Dexter  t.  Cranston,  41  Micb.  Purdy,  11  Minn.  884  (278).    See  Wil- 

448,  451.    If  the  affidavit  of  publica-  son  v.  Thompson,  26  id.  299;  Dayton 

tion  is  insufficient  in  collateral  pro-  v.  Mintzer,  22  id.  39a 

ceedings,  other  proof  of  due  publica-  ^^  Hartley  v.  Croze,  88  Minn.  82S. 

tion  may  be  made ;  posting  shown  by  MRS.,  sea  8892.     Sometimes  a 

recitals  in  report  of  sale  and  confir-  tract  to  be  sold  is  divided  by  a  county 

mation.    Persinger  v.  Jubb,62id.8Ct4,  line.    A  sound  discretion  should  be 

808.    When,  see  Schlee  v.  Estate  of  exercised  in  determining  in  which 

Dari'ow,  65  id.  862,  871,  872  (Forms  county  the  publication  and  sale  shaU 

187,  138)l  be.    Notice  must  be  pasted  in  eaidi 

^Probate  Code,  sec  192.    Thisdis-  town  or  ward  in  which  any  part  is 

penses  with  posting  notices  unless  it  situated. 

is  required  by  the  court    Three  sue-  ®R  S.,  sea  8892;  Howe0*8  Stat, 

cessive  weeks  publication  is  required.  §  6041.    Perhaps  it  would  not  render 

Probate  Code,  sea  806.     When  the  the  sale  void  if  held  open  for  further 

statute    requires   publication   three  bids,  until  after  the  setting  of  the 

weeks  successively  next  before  the  sun.     Circumstances  might  render 

sale,   an   allegation    of   publication  it  advantageous  in  some  casea 

three  successive  weeks  previous  to  MQf  course  the  hour  for  opening 

the  sale  is  not  sufficient    Montour  v.  the  sale  stated  in  the  notice  should 
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§  523.  Terms  of  sale. —  A  credit  may  be  given  on  the  sale, 
in  "Wisconsin  and  Michigan,  for  not  longer  than  three  years, 
and  not  more  than  three-fourths  of  the  purchase-money,  as 
shall  seem  best  calculated  to  secure  the  highest  price,  as  may 
be  directed  or  approved  by  the  court."  In  Minnesota  this 
provision  is  omitted  from  the  code.*  The  terms  as  to  credit  . 
which  will  be  given  should  be  stated  in  the  notice,  or  it  should 
be  stated  that  they  will  be  made  known  at  the  sale,  and  the 
terms  should  be  announced  at  the  opening. 

§  524.  Adjournment  of  the  sale. —  If  the  executor  or  admin- 
istrator shall  deem  it  for  the  interest  of  all  persons  concerned 
therein,  the  sale  may  be  adjourned  from  time  to  time,  but  not 
exceeding  in  all  three  months.  A  public  declaration  of  the 
time  of  adjournment  is  made,  and,  if  it  be  for  more  than  one 
day,  further  notice  is  to  be  given  by  posting  or  publishing,  or 
both,  as  the  time  and  circumstances  may  admit.* 

§  525.  Saiej  how  conducted. —  The  sale  should  be  opened 
at  the  hour  named  in  the  notice,  by  public  announcement  of 
the  lands  to  be  sold,  and  the  terms  which  will  be  given.    The 

be  reasonable  and  within  usual  bus!-  pie  v.  Circuit  Court,  19  id.  296.  A  prior 
11688  hours.  Probably  a  notice  which  agreement  to  sell  at  an  agreed  price, 
fixed  an  unreasonable  hour  might  be  if  there  are  no  higher  bids,  is  valid ; 
held  to  indicate  a  fraudulent  intent  but  an  agreement  to  seU  at  a  fixed 
''B.  S^,  sea  8895;  Howell's  Stat,  price,  without  regard  to  the  biddings, 
§604a  The  statutes  require  security  is  void.  Hunt  v.  Frost,  4  Cush.64; 
<by  bond  and  mortgage  in  Michigan)  Norman  v.  Olney,  64  Mich.  558.  As 
to  be  taken  upon  the  premises  sold,  to  when  money  paid  on  the  sale  by 
WiUiout  statutory  authority,  the  pow-  the  purchaser  may  be  recovered  for 
ers  of  an  executor  or  administrator  mistake  as  to  what  the  sale  includes, 
to  give  any  credit  on  a  sale  under  see  McKay  v.  Coleman,  85  id.  60. 
license  is  doubtful.  If  he  does  so,  ^  It  is  left  for  the  court  in  its  dis- 
and  waives  the  vendor's  lien  by  tak-  cretion  to  approve  the  terms  on  con- 
ing indorsed  notes  or  other  independ-  firmation  of  the  sala 
ent  security,  he  becomes  liable  for  ^R  S.,  sec.  8894;  Probate  Code, 
the  whole  amount  Palmer's  Ap-  sees.  200-1 ;  Howell's  Stat,  §g  6048-9. 
peal,  1  Doug.  422.  The  fact  that  the  An  adjournment  from  day  to  day, 
deed  was  delivered  before  full  pay-  for  lack  of  bids,  may  be  had  without 
ment  by  the  purchaser  does  not  in-  new  notice.  Sitzman  v.  Pacquette, 
Talidate  the  title  of  a  subsequent  18  Wis.  291.  When  the  day  is  stormy 
bona  JIde  purchaser.  Osman  v.  and  few  persons  appear  at  the  sale, 
Traphagen,  28  Mich.  80.  The  pur-  and  the  bids  do  not  exceed  half  the 
chaser  must  tender  payment  and  per-  value,  the  sale  should  be  adjourned. 
formance  within  a  reasonable  time  Beaubien  v.  Poupard,  Harrington's 
to  preserve  his  right  to  a  deed.    Peo-  Oh.  206. 


276  FROBATB  ULW  AND  PRACnOB. 

lands,  if  there  are  different  parcels,  should  be  offered  in  the 
order  specified  in  the  order  of  sale.  If  no  bid  of  more  than 
the  appraised  value  is  made  in  Wisconsin  (if  the  lands  have 
been  appraised),  if  it  seems  probable  that  a  better  price  may 
be  obtained  at  private  sale,  they  may  be  withdrawn  from 
public  sale  and  sold  at  private  sale  within  the  year.^ 

§  526.  Report  of  sale. —  Immediately  after  making  the  sale, 
the  executor  or  administrator  is  to  make  return  of  his  doings 
upon  the  order  to  the  court  which  granted  the  order  (to  the 
judge  in  Michigan).  The  court  is  to  examine  the  proceedings, 
and  may  examine  the  executor  or  administrator,  or  any  other 
person,  under  oath,  touching  the  same.  If  the  court  (judge) 
shall  be  of  the  opinion  that  the  sale  was  unfair,  or  that  the 
sum  bid  was  disproportionate  to  the  value  of  the  land,  and  that 
a  sum  exceeding  such  bid  (ten  per  cent,  in  Minnesota),  exclu- 
sive of  the  expenses  of  a  new  sale,  may  be  obtained,  the  sale 
may  be  vacated  and  another  sale  directed,  of  which  notice  is 
to  be  given,  and  the  sale  conducted  as  if  no  previous  sale  had 
taken  place." 

§  527.  Examination  of  proceedings. —  In  the  examination  of 
the  proceedings,  particular  attention  should  be  given  to  the 
proofs  of  the  notice  of  sale."  A  copy  of  the  notice  attached 
to  the  affidavit  of  the  executor  or  administrator,  or  of  any 
person  having  knowledge  of  the  fact  that  notice  was  given  as 
required  by  the  statute,  when  filed  is  made  competent  evi- 
dence of  the  time,  place  and  manner  of  giving  the  notice.* 
The  inquiry  upon  this  examination  is  not  whether  the  evi- 
dence presented  would  sustain  a  confirmation  of  the  sale  in 
collateral  proceedings,  but  whether  the  notice  was  in  fact 
given,  and  is  shown  by  evidence  which  would  sustain  the  sale 
upon  appeal  from  the  order  of  confirmation. 

MR  a,  sea   8918b     See  note  80,  of  the  affiant  Tield  sufficient    Schlee 

tfuprou  T.  Estate  of  Darrow,  85  Mich.  8da  The 

Bi  R  S.,  sec  8896 ;  Probate  Gode^  posting  should  be  proved  by  the  affi- 

800.  202;  HoweU's  Stat,  §6044  (Form  davit  of  the  person  who  posted  the 

189).  notices,  and  should  show  the  date 

M  See  note  82,  suprcu  and  places  of  posting,  that  the  court 

9>R.  a,  sec.  8896;  Probate  Ck>de^  may  see  not  only  that  the  notices 

sec    199;    Howell's    Stat,   §   6047.  were  posted  the  fuU  time  required. 

Under  this  statute  the  affidavit  of  a  but  in   places  which  were  in  fact 

book-keeper  made  on  the  knowledge  the  most  public  places  in  the  town 
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§  528.  Duty  of  the  court —  The  statutes  are  careful  to  guard 
against  all  fraudulent  practices  in  such  sales.  The  courts 
should  be  equally  careful,  not  only  to  see  that  a  proper  formal 
record  is  made,  but  also  that  no  interests  are  unduly  sacrificed, 
and  that  the  proceedings  are  fair  as  well  as  regular.^ 

§  529.  Executar^  etc.j  interested  in  purchase. —  No  valid  sale 
can  be  made  for  the  benefit  of  the  executor  or  administrator. 
If  he  is  directly  or  indirectly  interested  in  the  purchase,  it  ren- 
ders the  sale  void.  Nor  can  the  guardian  of  any  heir  be  inter- 
ested under  the  statutes  of  Wiilconsin  or  Michigan,  though  in 
a  proper  case  a  guardian  may  purchase  for  the  benefit  of  his 
ward." 

§  530.  When  sale  confirmed,  —  If  it  shall  appear  to  the  court 
that  the  sale  was  legally  made  and  fairly  conducted,  and  that 
the  sum  bid  is  not  disproportionate  to  the  value  of  the  prop- 
erty sold,  or  that  a  greater  sum  than  above  specified  cannot  be 
obtained,  an  order  is  made  confirming  the  sale,  and  directing  a 
conveyance  to  the  purchasers.^*  If  a  purchaser  neglects  for 
twenty  days  to  pay  his  bid  in  Michigan,  the  confirmation  may 

or  ward  —  such  places  as  would  give  the  licensa    Walton  v.  Torrey,  Har- 

public  notica    See  post,  §  588,  and  rington*s  Ch.  259.  See  Woods  v.  Mon- 

notee.  roe,  17  Mich.  238,  242-8 ;  Jennison  v. 

w*  See  McCrubb  v.  Bray,  86  Wia  Hapgood,  7  Pick.  1 ;  Robbins  v.  Bates, 

883,  843.  4  Cush.  104 ;  Ives  v.  Ashley,  97  Mass. 

•<R  S.,  sec.  8914;  Probate  Code,  198;  Harrington  v.  Brown,  5  Pick. 

sea  198 ;  Howell's  Stat,  §  6042.    The  519.    It  is  held  voidable  by  the  heirs, 

same  rule  applied  to  a  sale  under  a  or  any  one  of  them.    Litchfield  v. 

power  to  sell  in  a  will.    O'Dell  v.  Cudworth,  15  id.  28.    In  Minnesota 

Sogers,  44  Wia  186.   See  In  re  Taylor  it  is  voidable  at  the  election  of  the 

Orphan  Asylum,  86  id.  534.  In  Humes  heirs  or  wards.    Baldwin  v.  Allison, 

▼.  Cox,  1  Pin.  551,  sale  held  void  4  Minn.  25  (11);  White  v.  Iselin,  26  id. 

as  to  heir  (McCrubb  v.  Bray,  siipra),  487  490-92 ;    Blood   v.  Hayman,  13 

bat  effect  as  to  subsequent  bona  fide  Met  231 ;  Wyman  v.  Hooper,  2  Gray, 

purchasers  not  decided.    So  in  Hoff-  141.  See,  also,  Forbes  v.  Halsey,  26 

man  v.  Harrington,  28  Mich.  90,  by  di-  N.  Y.  53 ;  Terwilliger  v.  Brown,  59 

Tided  court    Beaubien  v.  Poupard,  Barb.  9 ;  &  C,  44  N.  Y.  237 ;  Lewis  v. 

Harrington's   Ch.    206 ;    Dwight   v.  Welch  (Minn.),  48  N.  W.  Rep.   608 ; 

Blackmar,  2  Mich.  330 ;  McGraw  y.  49  id.  665. 

Daly,  82  id.  500 ;  Sheldon  v.  Rice,  80  id.  ^K  S.,  sec.  8896 ;  Probate  Code,  sec 

296,    301 ;    Benedict    v.    Beurmann  203 ;  HowelPs  Stat,  §  6045.    As  to  ef- 

(Mich.,  March  4, 1892),  51 N.  W.  Rep.  feet  of  confirmation,  see  §  588,  infra^ 

461.  Same  principle  as  to  purchase  in  and  notes.    (Form  140.) 
the  interest  of  the  judge  who  grants 
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be  revoked,  and  sale  vacated  and  a  resale  ordered.  Kotice 
most  be  given  to  the  bidder.*** 

§  531.  Part  may  'be  confirmed. —  A  sale  of  one  portion  of  the 
lands  may  be  confirmed,  and  the  sale  vacated  and  a  resale 
ordered  as  to  another.*  It  seems  the  fact  that  several  lots 
were  sold  together  is  not  a  ground  for  vacating  the  sale, 
unless  it  appears  that  they  would  have  brought  more  if  sold 
separately.*^ 

§  532.  Order  of  confirm>ation  —  Effect —  An  order  of  con- 
firmation gives  authority  to  tllb  executor  or  administrator  to 
execute  conveyances  to  the  purchasers  at  the  sale,  but  this 
does  not  include  power  to  compel  a  purchaser  to  pay  his  bid 
and  take  a  conveyance.'*  The  recitals  of  the  order  are  doubt- 
less prima  facie  evidence  of  the  facts  recited,  but  are  not 
conclusive  as  to  the  jurisdiction  of  the  court  or  regularity  of 
the  proceedings.** 

§  533.  Confirmation  tvithout  notice  —  Caveat —  As  the  stat- 
ute evidently  contemplates  that  there  may  be  opposition  to 
the  confirmation  of  a  sale  and  testimony  taken,  it  has  been 
noticed  elsewhere  as  a  strange  omission  that  no  provision  is 
made  by  statute  for  notice  of  the  application  for  confirma- 
tion, and  it  has  been  suggested  that  parties  desiring  to  contest 
the  matter  might  file  a  caveat}^    Notice  of  five  days  to  par- 

0^  Act  158, 1885  (8  Howell*8  Stat,  formed  an  important  function  in  the 

§  6045).  ecclesiastical  practice.    It  is  an  entry 

M  Delaplaine  v.  Lawrence,  8  N.  Y.  to  let  nothing  be  done  in  the  matter 

801.  anticipated   without  notice  to  the 

(^>  Horton  v.  Horton,  2  Bradf.  Sur.  party   filhig   the   caveat    Proctoi^s 

200;  Osman  v.  Traphagen,  28  Mich.  Pr.  in   EccL   Cts.    68,   69.    By  the 

80.  canon  law  it  is  said  to  be  in  force  for 

98  Butler  T.  Emmett^  8  Paige,  12.  three  months.    It  is  now  regulated 

If  he  accepts  the  deed,  he  can  be  by  statute  and  rules  in  England  (1 

compelled  to  pay.    Btebbins  v.  Fields  Williams*  Ez*rs  (6th  Am.  ed.X  581 

43  Mich.  833.  and  note  x),  and  seems  to  be  in  use  in 

^  Chase  v.  Hoes,  86  Wis.  267 ;  Daw-  some  cases  in  New  York.  Redf.  Law 

son  V.  Helmes,  30  Minn.  107;  Culver  &  Pr.  (1st  ed.)  72.    Though  unusual 

V.  Hardenbergh,  87  id.  225.  to  our  ordinary  practice,  any  party 

100  McClelland's   Probate   Pr.  898,  interested  and  desiring  to  contest  the 

899;    Delaplaine   v.    Lawrence,    10  confirmation  of  a  sale  might  file  a 

Paige,  604    The  caveat  is  unknown  cautionary   notice^    and   the   court 

in  our  practice,  where  no  important  would  require  notice  of  the  time  of 

proceeding  can  be  had  without  no-  hearing  to  be  given  to  him.    As  the 

tice  to  parties  interested,  but  it  per-  confirmation  cures  irregularities  only 
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ties  who  have  appeared  in  the  proceedings  is  now  required  in 
Wisconsin.*** 

§  534.  Contents  of  deeds, —  The  deed  of  an  executor  or  ad- 
ministrator under  license  from  the  probate  court  reciting  all 
the  material  facts  is  prima  facie  evidence  of  title.^®^  Such 
deed  should  contain  recitals  of  the  proceedings  upon  which  it 
is  based,  but  a  misrecital  of  the  date  of  license  or  of  the  offi- 
cial character  of  the  grantor  does  not  necessarily  invalidate 
the  deed.'"  He  is  not  required  to  enter  into  any  covenant 
warranting  the  title.  It  has  been  held  that  he  may  do  so  if 
he  chooses,  to  excite  the  confidence  of  purchasers,  and  thus 
enlarge  the  proceeds  of  the  sale.  But  though  expressed  to 
be  made  in  his  official  capacity  it  is  a  personal  covenant,  and 
he  would  be  personally  liable  for  a  breach  of  it.**  Nor  can 
he  bind  the  estate  by  covenants  for  the  quiet  enjoyment  of 
an  easement  in  other  lands  of  the  estate  unless  it  has  already 
become  appurtenant  in  law  to  the  land  sold.*^ 

§  535.  JRecording  copies  in  Minnesota. —  A  certified  copy  of 
any  paper  on  file  in  the  probate  office  relating  to  or  in  any 
way  connected  with  the  sale  of  any  real  estate  may  be  recorded 
in  the  office  of  the  register  of  deeds  in  Minnesota,  and  such 
certified  copy,  or  the  record  thereof,  is  mside  prima  facie  evi- 
dence of  the  original.'^* 

§  536.  Effect  of  record  in  Wisconsin. —  The  statute  of  Wis- 
consin gives  to  sales  by  executor  or  administrator  or  any  per- 
son acting  as  suchj  by  virtue  of  any  order  or  license  from  the 
county  court,  the  same  effect  as  if  made  by  the  order  or  judg- 
ment of  any  court  of  general  jurisdiction.  Title  under  it  cannot 
be  invalidated  by  reason  of  any  error  or  omission  in  t/ie  ap- 
poinifnent  of  the  executor  or  administrator,  by  reason  of  any 

and  not  jurisdictional  defects,  notice  years'  poaaeasion  under  it  in  Michi- 

js  not  important  in  most  cases.    See  gan.     Proviso    to    Howeirs    Stat, 

gg  588-0,  infra.  g  0076;  Mason  v.  KeUogg,  88  Micb. 

1M»  Rule  XVl  sea  4  182,   145.    But  see  HoweU's   Stat, 

lo  R.  a,  sea  4154;  Chase  v.  Whit-  §  5685  (Form  141). 

In&  80  Wia  644 ;  Hoffman  ▼.  Wheel-  i^Thomas  ▼.  Le  Baron,  8  Met  855 ; 

ock,  62  id.  484    See  Gen.  Stat  1878  Cooper  v.  Robinson,  2  Cush.  184 

(Minn-X  cb.  78,   g  96;    Dawson  ▼.  ><»  Sunmer  v.  Williams,  8  Masa  201. 

Helmes,   80   Minn.   107.    The   deed  ^^  Mabie  v.  Matteson,  17  Wis.  1. 

18  prima  facie  evidence  of  the  regu-  ^^  Probate  Code^  sees.  207--8. 
larity  of  aU  proceedings  after   ten 
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defect  or  irregularity  in  the  proceedings  or  any  allegation  of 
want  of  jurisdiction  on  the  part  of  the  court,  except  in  the 
manner  and  for  the  causes  that  the  same  could  be  invalidated 
if  the  sale  had  been  made  pursuant  to  the  order  or  judgment 
of  a  court  of  general  jurisdiction.^^ 

§  637.  In  Minnesota* —  In  Minnesota  the  law  seems  to  be 
the  same,  not  only  in  regard  to  sales  of  real  estate,  but  a^ 
to  all  proceedings  in  the  probate  courts.  As  courts  of  record, 
their  records  are  conclusive  upon  the  parties  in  collateral  pro- 
ceedings.   It  is  said  the  records  import  absolute  verity."' 

§  538.  The  curative  statutes. —  The  general  curative  statute, 
which  is  nearly  the  same  in  Wisconsin,  Minnesota  and  Michi- 
gan,^* also  in  Massachusetts  and  other  states,  provides  that  a 
sale  shall  not  be  avoided  collaterally  if  it  appear :  (1)  That  the 
executor  or  administrator  was  licensed  to  make  the  sale  by  the 
court  having  jurisdiction.  (2)  That  he  gave  a  bond  which  was 
approved  by  the  court  before  the  sale,  in  "Wisconsin ;  if  re- 
quired, in  Michigan.  (3)  That  he  took  the  oath  prescribed  by 
law.  (4)  That  he  gave  notice  of  ihe  time  and  place  of  sale,  as 
required  by  law.  (5)  That  the  premises  were  sold  accordingly 
(by  public  auction  in  Minnesota),  the  sale  confirmed  by  the 
court,  and  the  premises  held  by  a  purchaser  in  good  faith.^"* 

i<»R  S.,  sec.  8906,  from  laws  of  1«R  a,  sec.  8919;  Probate  Ck)de, 

1861,  ch.  127.    The  effect  of  this  stat-  sec.  205 ;  HoweU's  Stat,  §  6076.    The 

ute  is,  practically,  that  so  far  as  the  Minnesota  statate  requires  a  bond  in 

proceedings  for  the  sale  of  real  estate  every  case.    This  statute  applies  also 

are  concerned  the  rule  is  the  same  to  sales  by  guardians,  the  rule  (ex- 

when  the  jurisdiction  is  assailed  col-  oept  in  Wisconsin)  being  the  same, 

laterally  as  in  the  case  of  proceedings  The  distinction  in  Wisconsin  is  no- 

of  courts  of  general  jurisdiction,  ac-  tdced  in  the  next  nota 

cording  to  the  doctrine  of  Rapie  v.  "ka  This  statute  is  regarded  in  Mas- 

Heaton,  9  Wis.  828 ;  Falkner  y.  Guild,  sachusetts,  where  it  originated,  and 

10    id.    568.    See  Blodgett  y.  Hitt,  in  Michigan  and  Wisconsin,  as  a  stat- 

29  id.  169,  177,178,179;  Farrington  ute  of  repose.   See  Goodall  y.  Henkel 

y.    Wilson,  29  id.  388.     When    the  60  Mich.  882.    It  was  designed  to 

jurisdictional  defect  appears  affirma-  obyiate  the  insecurity  of  titles  denVed 

tively  upon  the  record  this  statute  through  such  sales  from  the  applica- 

does  not  cure  it    It  establishes  the  tion  of  the  old  "  special  and  limited 

rule  contended  for  in  the  opinion  of  jurisdiction"  theory  to  the  proceed- 

Cole,  J.,  in  Sitzman  y.  Pacquette,  18  ings,   which    prey  ailed    where   the 

id.  817,  818.    See  §  538,  infra,  courts  of  probate  were  not  courts  of 

107  gee  cases  cited  in  notes  to  the  record.     See   Howard  y.  Moore,  3 

next  section.  id.  226,  229-80.     '*Ifc  is  professedly 
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§  539.  Differences  in  construction. —  From  the  cases,  it  seems 
that  in  Minnesota  and  Michigan  (though  the  sufficiency  of  the 

petition  is  discussed  in  several  cases  in  the  latter)  the  "  court 

a  healing  statute  and  plainly  designed  tion  it  is  proper  to  invoke."  Mon- 
to  cure  certain  irregularities."  Mon-  tourv.Purdy,UMinn.884(278),(297}. 
tour v.Piirdy,  11  Minn.  384 (278), (296).  Adopted  as  to  "the  probate  court 
But  it  is  intimated  later  that  the  pro-  having  jurisdiction  "  in  case  of  ad- 
bate  courts  of  Minnesota,  being  con-  ministrator's  sale.  Rumrill  v.  First 
stitutional  courts  of  record  with  gen-  Nat  Bk.,  28  id.  202,  204-5.  On  a  sale 
eral  supervisory  jurisdiction  of  such  by  a  foreign  guardian,  it  means  the 
matters  as  are  within  the  jurisdiction  probate  court  of  the  county  where 
88  defined  by  the  constitution,  juris-  the  ward  has  real  estate.  Menage  v. 
diction  is  conclusively  presumed  in  Jones,  40  id.  254  This  construction 
any  proceeding,  unless  the  want  of  has  been  consistently  followed,  and 
it  appeals  aflSrmatively  (not  by  mere  no  defects  in  the  petition  or  notice 
silence)  on  the  face  of  the  record,  of  hearing  the  application  for  license, 
and  that  this  statute  relaxes  the  rule  or  appointment  of  administrator  or 
and  i)ermits  a  sale  of  land  to  be  as-  guardian,  or  other  defects  in  proceed- 
sailed  collaterally,  where  the  pre-  ing  not  required  by  the  statute  to  ap- 
sumption  without  this  statute  would  pear  afiOlrmatively,  affect  the  validity 
have  sustained  the  proceedings.  See  of  the  sale.  See  Dayton  v.  Mintzer, 
Davis  V.  Hudson,  29  id.  27,  88,  84,  22  id.  898;  Culver  v.  Hardenbergh, 
35.  See  concurring  opinion  of  Oil-  87  id.  225 ;  Curran  v.  Kuby,  id.  830 ; 
Allan,  C.  J.,  pp.  89,  4a  Middleton  v.  Wharton,  41  id.  266; 
Subd.  1.  '<  Courts  having  jurisdiO'  McCarthy  v.  Van  Der  Mey,  42  id.  189. 
tionJ" —  The  much  cited  and  seldom  But  a  guardian's  sale  by  one  never 
followed  (to  the  full  extent)  case  of  appointed  guardian  is  void  (Burrell 
Grignon's  Lessee  v.  Astor,  2  Howard  v.  G,  M.  &  St  P.  R'y  Ca,  43  id.  363), 
(U.  S.X  Sl^t  ^^^  DOt  arise  in  a  probate  and  a  sale  without  previous  license, 
court  See  Jackson  V.  Astor,  1  Pin.  187.  Dawson  v.  Helmes,  80  id.  107,  112. 
It  arose  in  1841  in  a  county  court  of  See,  also,  State  v.  Probate  Court,  19 
general  but  limited  common-law  ju-  id.  117  (85) ;  Spencer  v.  Sheehan,  id. 
risdiction.  Judge  Miller,  who  tried  838  (292).  The  same  construction  of 
that  case  in  the  district  courts  and  the  first  subdivision  has  been  held 
whose  rulings  in  it  were  affirmed  by  substantially  in  Michigan  as  in  Min- 
the  territorial  supreme  coui-t  of  Wis-  nesota.  In  Howard  v.  Moore,  2  Mich, 
oonsin,  and  by  the  supreme  court  of  226,  it  appeared  that  the  decedent 
the  United  States,  in  the  case  of  was  an  inhabitant  of  the  county ;  the 
Humes  v.  Cox,  1  Pin.  551,  in  1845,  premises  were  in  the  same  county, 
applied  the  opposite  construction  to  and  the  administrator  was  appointed 
the  statute  of  the  territory  authoriz-  by  the  probate  court  of  that  county. 
ing  the  probate  court  to  license  sales  The  court  said:  *' These  are  all  the 
of  real  estate.  In  Minnesota,  **  a  facts  which  the  purchaser  is  obliged 
probate  court  of  competent  jurisdic-  to  establish  to  show  that  the  probate 
tion  "  (which  is  the  phraseology  in  court  of  the  county  of  Oakland  was 
the  former  curative  statute  relating  a  court  of  competent  jurisdiction." 
to  guardian's  sales)  is  defined  to  mean  Page  284.  Such  sales  have  been  at- 
''the  probate  court  whose  jurisdic-  tacked  collaterally  many  times   on 
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having  jorisdiotion  "  means  having  jurisdiction  of  the  estate, 

while  in  Wisconsin  it  means  a  conrt  whose  jurisdiction  is  in- 

the  grounds  of  insufficiency  of  the  could  be  no  question  that  the  court 
petition  for  license  to  invoke  the  ju-  had  jurisdiction  of  the  estate.  The 
/  risdiction,  and  insufficiency  of  the  administratois  had  attempted  to  re- 
order to  confer  the  power  to  sell;  sign,  which  it  was  held  they  could 
but  in  none  of  them  were  both  more  not  do»  and  therefore  the  appoint- 
meager  than  in  this  case.  See  peti-  ment  of  the  administrator  de  honu 
tion,  p.  228,  and  order,  pp.  228-9.  If  non  was  void.  See,  also,  Humes  v. 
the  court  has  jurisdiction  under  the  Cox,  1  Pin.  651.  But  in  Bailey  ▼. 
rule  of  that  case,  and  the  things  which  Scott,  18  Wis.  619,  it  was  held  that 
the  curative  statute  require  appear  the  appointment  of  an  administrator 
by  evidence  or  legal  presumption,  the  de  bania  non  after  the  administrator 
sale  cannot  be  avoided  collaterally,  had  been  absent  from  the  state  ten 
Ckx>n  V.  Fry,  6  Mich.  606 ;  Woods  v.  years  necessarily  implied  that  he  was 
Monroe,  17  id.  288 ;  Dexter  v.  Crans-  removed,  and  the  sale  was  sustained, 
ton,  41  id  44a  Guardians'  sales:  In  Gibba  v.  Shaw,  17  Wi&  197, 
Blanchard  v.  De  Graff,  60  id.  107;  wherein  notice  did  not  appear  to 
Sohaale  v.  Wasey,  70  id.  414;  Palmer  have  been  given  to  the  heirs  of  the 
▼•  Oakley,  2  Doug.  488.  See,  also,  hearingon  which  license  was  granted, 
f^gan  V.  Greoe,  79  Mich.  629.  In  Wis-  itwas  held  to  be  "  established  that 
consin  it  was  said  in  Reynolds  v.  the  records  of  probate  courts  must 
Schmidt^  20  Wi&  874^  by  Cole,  J.y  show  their  jurisdiction  in  order  to 
that  by  "  the  county  court  having  sustain  their  procedinga."  Page  20flL 
jurisdiction"  ''is  obviously  meant  In  Blodgett  v.  Hitt»  29  id.  169,  it  was 
the  county  court  of  the  county  where  held  that  the  notice  to  heirs,  etc,  is 
the  decedent  resided  at  the  time  of  jurisdictional,  but  notice  would  be 
his  death  and  which  had  jurisdiction  presumed  if  the  record  was  sOent 
of  the  estate."  The  petition  was  The  same  doctrine  was  held  in  Far- 
criticised  in  that  casa  The  notice  of  rington  v.  Wilson,  29  id.  88a  This 
hearing  was  proved  by  an  affidavit  change  from  the  rule  in  Gibba  v. 
of  the  "  proprietor  '*  of  a  newspaper.  Shaw,  stipra»  was  by  construction  of 
The  sale  was  held  valid  when  at-  chapter  129,  Laws  of  1861  (R  &, 
tacked  collaterally.  In  Sitsman  v.  sec  8906).  In  Chase  v.  Whiting;  80 
Pacquette^  18  Wis.  291,  Justice  Cole  Wis.  644,  the  same  doctrine  was  held, 
in  a  dissenting  opinion  contended  construing  ch.  40,  sec:  1,  Laws  of 
substantially  for  the  construction  as  1869  (R.  a,  sec.  4164)l  The  adminis- 
held  in  Michigan  and  Minnesota,  trator's  deed  was  held  prima  fade 
Dixon,  C.  J.,  tried  the  case  at  the  evidence  of  titia  These  statutes 
circuit  and  did  not  sit  in  it  Paine,  J.«  were  held  to  entitie  the  proceedings 
sustained  the  rulings  of  the  circuit  in  courts  of  probate  (for  sale  of  lands) 
courts  and  the  sale  was  held  void  be-  to  the  same  presumptions  and  same 
cause  the  administrator  de  bonis  non  effect  as  thoee  of  courts  of  general 
who  made  the  sale  was  held  not  to  jurisdiction.  In  Chase  v.  Ross,  86 
have  been  legally  appointed.  This  Wis.  267,  the  same  sale  that  was  in 
was  followed  in  Frederick  v.  Pac-  question  in  Chase  v.  Wiiiting  was 
quette,  19  W^ia  541,  which  arose  out  attacked  in  the  same  way  (ejectment) 
of  the  same  sale.  In  these  cases  there  and  the  sale  held  void  because  made 
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voked  in  a  proper  manner  by  a  legally  appointed  executor  or 
administrator,  and  which  has  acquired  jurisdiction  of  the  per- 

by  an  administrator  de  bonis  non  Subd  2l  A  bond  is  now  required 
with  the  will  annexed,  and  it  was  in  aU  cases  in  Minnesota.  A  sale 
shown  by  the  record  that  the  will  without  giving  the  bond  when  re- 
was  nerer  proved  and  allowed.  (^  quired  is  void.  Babcock  v.  Cobb,  11 
executrix  had  quahfied  and  acted  Minn.  847  (247) ;  Tomlinson  v.  Simp- 
before.)  The  court  followed  the  doo-  son,  88  id.  448;  Stewart  v.  Bai1ey» 
trine  of  Sitzsman  v.  Pacquette,  supra.  28  Mich.  251 ;  Ryder  ▼.  Flanders,  80 
In  Mohr  v.  Tulip,  40  id.  66,  it  was  held  id.  886.  The  Wisconsin  statute  ex- 
on  the  authority  of  the  former  cases  phcitiy  requires  the  bond  to  be  given 
to  be  the  settled  law  of  Wisconsin  and  approved  before  the  sala 
that  in  proceedings  to  procure  a  Subd.  8.  Oa^A.— The  oath  must  be 
license  the  statutory  notice  to  per^  taken  as  required.  If  the  statute  re- 
aons  interested  must  be  given  or  the  quires  it  to  be  taken  before  fixing  on 
sale  will  be  void. '  The  sale  was  held  the  time  and  place  of  sale,  the  oath 
void  for  want  of  sufficient  notice  of  taken  after  giving  notice  of  sale  is 
hearing.  So  far,  no  distinction  was  not  sufficient  Blackman  v.  Bau- 
made  between  sales  by  adminlstra-  mann,  23  Wis.  611 ;  Wilkinson  v. 
tors  and  by  guardians,  and  the  e£Fect  Filby,  24  id.  441 ;  McCrubb  v.  Bray, 
of  the  statutes  and  decisions  seemed  86  id.  888;  Ryder  v.  Flanders,  suprcu 
merely  to  shift  the  burden  of  proof  Subd.  4  Notice  of  sale  must  be  given 
and  to  permit  sales  to  be  avoided  by  as  the  statute  requires, — The  publi- 
proving  the  negative  of  anything  that  cation  and  posting  (where  posting  is 
the  "  special  and  limited  jurisdiction  "  required)  must  be  for  the  full  n  umber 
theory  required  to  be  shown  affirin-  of  weeks  required  by  the  statute, 
atively.  "The  county  court  having  When  three  weeks'  notice  is  required 
jurisdiction  "  seems  to  include  juris-  the  first  publication  and  posting  of  no- 
diction  of  the  persons  and  of  the  sub-  tices  must  be  full  twenty-one  days  be- 
ject-matter  acquired  by  filing  a  suffl-  fore  the  day  of  salei  McCrubb  v.  Bray, 
cient  petition  to  invoke  the  jurisdio*  supra,  88d-40;  Hartley  ▼.  Crozei,  88 
tion  by  a  legally  appointed  adminis-  Minn.  825.  And  must  state  both 
trator  or  executor,  and  notice  of  the  time  and  place  of  sale  with  particu- 
hearing  of  the  petition  given  as  re-  larity.  Blodgett  v.  Hitt,  29  Wis.  169 ; 
quired  by  the  statute.  In  Melms  v.  Hartley  v.  Grose,  suprcu  See  Wilson 
Pfister,  69  Wi&  186,  the  curative  stat-  v.  Thompson,  26  Minn.  299. 
ute  was  cited  (pp.  193-4).  Also  the  Subd.  6.  Beport  —  Confirmation.— 
definition  of  "  the  county  court  hav-  Purchase  in  good  faith  must  appear 
ing  jurisdiction*'  in  Reynolds  v.  by  proof  or  legal  inference.  SeeMy- 
Schmidt,  supra  (p,  194).  But  inquiry  rick  v.  Ck>urBalle^  32  Minn.  153 ;  note 
was  made  into  the  sufficiency  of  the  99,  supra;  Chsae  v.  Ross,  McCrubb  v. 
probate  of  the  will,  of  the  allegations  Bray,  supra.  When  two  adminis- 
ot  the  petition,  and  of  the  notice  of  trators  applied  for  license  and  one 
bearing.  All  were  discussed  and  refused  to  take  the  oath  and  give 
passed  upon  by  tlie  court  The  case  bond,  and  the  other  did  so  and  made 
does  not  seem  to  modify  the  former  the  sale  alone,  which  was  confirmed, 
rule.  As  to  sales  by  guardians,  and  the  irregularity  was  shielded  from 
the  distinctions,  see  post,  ch.  XKL  collateral  attack  by  the  confirmation. 
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sons  interested  by  a  proper  notice  given  as  the  law  requires ;  *• 
that  if  the  want  of  such  jurisdiction  appears  affirmatively  on 
the  face  of  the  record,  it  is  void ;  "•  but  such  jurisdiction  will 
be  presumed  from  the  deed  alone  until  some  defect  in  the 
jurisdiction  is  shown."^ 

§  540.  Scdes  tinder  power  in  a  mU  and  hy  executor ^  residii- 
ary  legatee. —  If  an  executor  is  authorized  by  the  will  to  sell 
real  estate,  he  needs  no  further  license,  but  can  sell  only  ac- 
cording to  the  power  given  by  the  willJ^^  If  the  power  is 
given  to  two  executors  and  one  resigns,  the  other  may  exe- 
cute it ; "'  but  if  there  are  two  or  more  qualified  executors  to 
whom  the  power  is  given  by  the  will,  all  must  join  in  the 
execution."**  An  executor  who  is  residuary  legatee  and  gives 
bond  to  pay  debts  and  legacies,  it  is  said,  acquires  an  abso- 
lute title  in  the  estate  devised  to  him,  and  may  sell  without 
license."* 

Osman  ▼.  Traphagen,  28  Mich.  80, 88.  must  be  an  executor's  or  administra- 

Purchase  in  bad  faith.    McCrubb  v.  tor's  deed,  purporting  to  be  made  by 

Bray,  supra.    See  Baldwin  ▼.  AUison,  virtue  of  an  order  or  lioensa    R  8., 

4Minn.25(ll);  Whitev.Iselin,  26id.  sea  8906.    See  Chase  v.  Whiting,  «u- 

487  (sale  not  absolutely  void,— void-  pro, 

able);  Hoffman  v.  Harrington,  28  ^^^See  King  v.  Whiton,  15  Wis. 
Mich.  90.  The  law  wiU  not  infer  684;  In  re  Oertle^  84  Minn.  173:  R  & 
fraud  (purchase  by  administrator's  Wi&,  sea  2082;  Gen.  Stat  Minn., 
son).  Cain  v.McGeenty,  41  Minn.  194  1878,  ch.  4d»  §  12;  Howell's  Stat, 
When  question  of  intent  or  fairness  §  6574  (Form  248> 
will  not  be  considered.  Deed  to  one  ns  Qould  y.  Mather,  104  Mass.  283; 
of  two  administrators  void.  Dwight  Judson  v.  Gibbons,  6  Wend.  244 ; 
v.  Blackmar,  2  Mich.  830.  See  §  629,  Russell  v.  Russell,  86  N.  T.  681 ;  Kin- 
note  94,  supra,  nier  v.  Rogers,  42  id.  681 ;  R  S.,  sea 

io>  Sales  by  de  facto  administrators  8799 ;  Probate  Ck)de,  sea  67 ;  HoweH's 

are  sustained  under  the  construction  Stat,  §  6844;  Vemor  v.  Coville^  64 

in  Michigan  and  Minnesota,  but  not  Mich.  281. 

in  Wisconsin.  "3*  R  a,  sea  2187 ;  Gen.  Stat  1878; 

uo  DefecUve  notice  of  hearing  the  Minn.,  ch.  44^  §  89 ;  Howell's  Stat, 

petition  is  fatal  in  Wisconsin,  but  g  6628;  Crowley  v.  Hicks,  72  Wi& 

cured  by  this  statute  in  the  other  589.    (Melms  v.  Pfister,  69   id.  186, 

states.  distinguished.)     See  Scott  v.   Det 

uiThe  bond,  oath,  notice  of  sale  Y.  M  a,  1  Doug.  119, 149. 
and  confirmation  must  appear  by  ^^^  Clarke  v.  Tufts,  6  Pick.  887; 
some  evidence,  but  the  Wisconsin  Will  of  Cole,  62  Wi&  691;  Probate 
statutes  make  the  deed  alone  suffi-  Judge  v.  Abbott^  60  Mich.  278 ;  Same 
cientjTriTiia/acte  evidence  of  every-  title,  id.  479.  It  is  said  giving  this 
thing  required.  The  deed  should  con-  bond  substantially  completes  the  ad- 
tain  recitals  of  the  proceedings.    It  ministration*    See^   also,  Hathaway 
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§  541.  Duty  of  probate  court —  It  often  happens  that  though 
the  formal  notices  are  given,  oath  taken,  bond  filed  and  sale 
confirmed  regularly,  the  whole  proceeding  is  conducted  with- 
out any  attention  from  the  parties  interested,  who,  in  this 
country,  are  much  in  the  habit  of  relying  on  the  probate  judge 
as  the  general  guardian  of  their  interests.  And,  if  infants 
are  interested,  it  is  certainly  the  special  duty  of  the  court, 
which  occupies  toward  them  the  relation  of  the  former  courts 
of  chancery,  to  see  that  there  is  no  "  judicial  spoliation "  of 
their  patrimony.^" 

V.  Sackett^  82  Mich.  97 ;  Hathawaj  the  will  subject  to  the  equitable  lien 
T.  Weeks,  84  id.  287 ;  Chapman  v.  of  creditors.  In  that  case  the  action 
Craig,  87  id.  870 ;  McElroy  ▼.  Hathe-  of  the  probate  court  in  requiring  an 
way,  84  id.  899;  Wheeler  ▼.  Hathe-  additional  bond  from  a  residuary- 
way,  54  id.  647.  But  in  Lafferty  v.  legatee  who  had  given  bond  to  pay 
People's  Sav.  Bank,  76  id.  85,  it  is  debts  and  legacies,  and  in  removing 
held  (CampbeU,  J.,  and  Sherwood,  such  executrix  and  appointing  an 
0.  J.,  dissenting)  that  creditors  have  administrator  de  bonis  non,  appoint- 
an  equitable  lien  on  the  estate  which  ing  commissioners  to  adjust  claims, 
is  not  destroyed  by  the  bond  to  pay  and  licensing  a  sale  of  real  estate 
debts  and  legacies ;  that  the  power  which  had  been  sold  by  the  executrix 
to  sell  real  estate  without  license  by  and  residuary  legatee,  and  conveyed 
an  executor  who  is  residuary  legatee  by  her  individual  deed,  was  sus- 
and  gives  such  bond  is  derived  from  tained.  See  ante,  §  808,  note  20 ; 
his  letters  and  the  force  of  the  stat-  Sheldon  v.  Purple,  16  Pick.  620,  582 ; 
ute,  and  in  selling  he  must  act  offi-  Thayer  v.  Finnegan,  184  Ma8&  62, 66. 
ciaUy;  that  his  individual  deed  con-  ^^^See  McCrubb  v.  Bray,  86  Wia 
Tejs  only  his  title  derived  through  888,  842,  84a 
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Note  A«—  The  present  value  of  a  widow's  dower  interest  in  the  proceeds 
of  land  sold  for  full  value  is  computed  in  Wisconsin  according  to  the  North- 
ampton tables,  adopted  by  the  supreme  court  in  circuit  court  rule  S2.  The 
following  is  the  annuity  table,  with  direction  as  to  the  method  of  computa- 
tion: 

ANNUITY  TABLE. 
A  Table  Corbbspoiidiko  vhth  thb  Northakfton  Tables  Befbbbed 

TO  VX  THESE    RXTLES,  SHOVTINO    THB  VaLUB   OF  AN  ANMUITT  OF  Onb 

Dollar  at  Six  Per  Cent,  on  a  Single  Life,  at  Any  Age  from 
One  Year  to  Ninety-foub,  Inolusivb. 


rs*  pur- 
he  an- 
worth. 
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IN 
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he   an- 
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12.962 
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11.763 
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8.980 
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6 
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80.... 
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7 
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55.... 
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8 
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82 .... 
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3.281 

0 

18.885 

88. ... 

11.428 

57.... 

8.848 
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8.156 

10 
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34.... 
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58.... 

8.173 
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2.929 

11 
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11.236 

69 
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13 
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86. . . . 
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18 
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61.... 
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85. .. . 

2.402 

14 
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10.929 
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7.449 
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2.266 
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12.857 
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10.819 
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16 

12.755 
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6.841 
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18 
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10.478 

66.... 
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vU.  .  .  . 
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19 

12.477 

48 
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67  ... 
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91.... 
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20 
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44 

%  A.  ... 

10.235 

68.... 

6.179 

v<0.  •  .  ■ 

1.186 

21 

12.829 

45 

10.110 

69 

5.949 
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0.806 

22 

12.265 

46.... 

9.980 

70.... 

6.716 

V4. • . • 

0.518 

28.... 

12.200 
12.182 

47.... 

40. ... 

9.846 
9.707 

71.... 
72.... 

6.479 
5.241 

24.  ... 

Rule  fob  Ck)MPUTiNO  the  Yalxte  of  the  Life  Estate  ob  Annuitt  at 

Six  Per  Cent. 

Calculate  the  interest  at  six  per  cent  for  one  year  upon  the  sum  to  tiie 
income  of  which  the  pei-son  is  entitled.  Multiply  this  interest  bv  the  num- 
ber of  years*  purchase  set  opposite  the  person's  age  in  the  table,  and  the 
product  is  the  present  value  oi  the  life  estate  of  such  person  in  said  sum. 

Example. 

Suppose  a  widow's  age  is  thirty-seven,  and  she  is  entitle  to  dower  in  real 
estate  worth  $850.75.  One-third  of  this  is  $116.91f  Interest  on  $1 1^91,  one 
year,  at  six  per  cent  (as  fixed  by  the  rule),  is  t7.0L    The  number  of  yeanr 
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purchase  which  an  annuity  of  $1.00  is  worth  at  the  age  of  thirty-seven,  as 
appears  by  the  table,  is  11.035  years,  which  multiplied  by  $7.01,  the  income 
for  one  year,  gives  $77.85  and  a  fraction,  as  the  present  value  of  her  right 
of  dower. 


Note  R —  The  present  value  of  the  widow's  dower  interest  in  the  pro- 
ceeds of  real  estate  sold  is  computed  by  considering  the  interest  to  which 
8be  would  be  entitled  on  one-third  of  the  proceeds,  as  a  contingent  annuity, 
payable  during  her  expectation  of  life.  The  first  of  the  following  tables 
^ves  the  expectation  of  life  at  every  age  from  fifteen  to  ninety-five,  accord- 
ing to  the  Northampton  tables,  whicji  are  made  the  basis  of  computation  by 
rule  of  court  in  New  York,  and  also  according  to  the  table  of  Dr.  Wiggles- 
w^orth,  which  is  made  the  basis  by  the  supreme  court  of  Massachusette. 
The  Wigglesworth  table  is  probably  the  most  nearly  correct  in  this  country. 
The  Carlisle  tables,  used  in  England,  and  Ck)mbinecl  Experience  tables,  used 
in  life  insurance  computations  m  this  country,  give  somewhat  larger  results 
up  to  middle  age,  and  more  rapidly  diminishing  results  in  old  age. 

The  second  table  gives  the  value  of  an  annuity  of  one  dollar,  at  six  and 
seven  per  cent,  from  one  year  to  fifty.  To  find  the  present  value  of  a  dower 
interest,  compute  the  interest  on  the  dower  principal  to  ^et  the  annuity.  Find 
the  expectation  of  life  from  the  first  table,  and  the  widow's  age;  nnd  the 
present  value  of  one  dollar  for  the  term  of  her  expectation  of  life  from  the 
second  table,  at  the  same  itite  per  cent,  and  multiply  the  value  of  one  dollar 
so  found  by  ti^e  amount  of  the  annuity.  This  computation,  however,  fails 
to  take  into  account  the  expense  of  management  of  the  fund,  if  it  should  be 
invested  to  raise  the  annui^.  The  table  given  above,  which  is  used  in  the 
older  states  to  give  the  present  value  of  dower  interests  (there  are  none  com- 
puted at  a  higher  rate  tnan  six  per  cent),  gives  results  from  twelve  to  fifteen 
per  cent  less  in  the  aggregate  than  the  computation  by  the  tables  given 
oelow.  It  is  clear  that  where  money  brings  a  high  rate  of  interest  the 
widow  would  be  equitably  entitled  to  more  than  where  the  current  rates  of 
interest  are  lower. 

The  present  value  of  one  dollar  annuity  is  greater  at  six  than  at  seven  per 
cent,  because  it  is  obtained  by  diacounting  all  the  payments.  But  if  the 
interest  on  the  dower  principal  is  computed  at  six  per  cent,  the  annuity 
itself  will  be  less  than  if  computed  at  seven  per  cent,  and  the  present  value 
of  the  annuity  will  be  something  les& 
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(Nat) 

A  TABLE 

Showiho  thb  Expectation  of  Life  at  Etery  Age,  from  15  to  IKS,  Ao 

COBDINO  TO  THE  NORTHAMPTON  AND  WlOGLBSWORTH  TaBLBEL 
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(Naa.) 

A  TABLE 

Showing  thb  Pbesbmt  Value  of  an  Annuitt  of  |1.00  fob  Any  Number 

OF  Tears  fbom  One  to  Fifty. 
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7  Per  Cent 
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Pey 


Cent 
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CHAPTER  XV. 


OF  CONVEYANCES  PURSUANT  TO  CONTRACTS  OF  DECEDENTS 

WiBOONSiN:  Revised  Statutes,  8ec&  8907-dOia 

Minnesota  :  Probate  Code,  ch.  X 

MicmoAN :  Howell's  Statutes,  ch.  288,  also  §  6887.1 


§  642l    When  conveyance  decreed 
548.    Petition  for  conveyance^ 
544.    Practice. 
645.    Proceedings  in  Minnesota. 

546.  Proceedings    on    the    hear- 

ing. 
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§  542.  When  conveyance  decreed. —  When  any  deceased  per- 
son was  bound  by  a  contract  in  writing  to  convey  any  real 
estate,  a  specific  performance  by  the  executor  or  administrator 
may  be  decreed  in  the  probate  court,  in  all  cases  where  the 
deceased,  if  living,  could  be  compelled  to  execute  a  convey- 
ance.' 

§  543.  Petition  for  conveyance. —  This  is  done  npon  petition 
of  the  person  entitled  to  the  conveyance.  The  petition  most 
set  forth  the  facts  upon  which  the  claim  is  founded.  The  facts 
should  be  set  out  which  show  the  equitable  right  of  the  peti- 
tioner as  distinctly  as  in  a  bill  or  complaint  for  a  specific 
performance.    The  relief  asked  is  an  order  or  judgment  (de- 

^  In  Michigan,  conveyance  may  be  a  construction  of  the  Michigan  stat- 

made  by  the  executor  or  adminis^  ute,  see  House  v.  Dexter,  9  Mich.  94flL 

ti-ator  without  any  decree  of   the  See  as  to  statute  of  Minnesota  before 

court  in  certain  cases.    See  §  557Cy  the  probate  code  and  the  purpose  of 

infrcL  it    Mousseaa  v*  Mousseau,  40  Minn. 

<R.  &,  sec  8907;   Probate  Code^  236^ 
sea  210;  HoweU*s  Stat,  §  6010.    For 
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cree  in  Minnesota  and  Michigan),  authorizing  and  directing 
the  executor  or  administrator  to  convey  the  real  estate  to  the 
petitioner.* 

§  544.  Practice. —  A  time  and  place  for  hearing  the  petition 
is  fixed,  as  in  other  cases,  by  an  order  of  the  court.  In  Min- 
nesota and  in  Michigan  the  order  simplj'^  appoints  the  time 
and  place  of  hearing,  and  directs  in  what  paper  the  notice 
43hall  be  published.  In  both  a  copy  of  the  order  is  to  be  pub< 
lished  three  successive  weeks ;  or  (in  Michigan  only),  personal 
Bervice  on  the  heirs-at-law  or  other  parties  interested  in  the 
estate  at  least  fourteen  days  before  the  day  of  hearing.**  In 
Wisconsin  the  order  requires  notice  of  the  pendency  of  the  peti- 
tion, and  of  the  time  and  place  of  hearing,  to  be  published  at 
least  six  successive  weeks  before  the  day  fixed  for  hearing, — 
the  last  publication  to  be  not  more  than  ten  days  before  the 
day  80  fixed.* 

§  645.  Proceedings  in  Minnesota. —  Under  the  provisions  of 
the  probate  code  this  proceeding  has  been  simplified  and  made 
uniform  with  other  proceedings  in  the  probate  court.  It  is 
settled  that  it  is  a  matter  appropriate  to  administration  and 
within  the  constitutional  jurisdiction  of  the  probate  court.* 

§  546.  Proceedings  on  the  hearing. —  At  the  time  fixed  for 
the  hearing,  or  the  time  to  which  the  matter  is  adjourned, 
the  jurisdiction  to  proceed  further  depends  upon  proof  Jy  aji- 

*  R  Sw,  sec.  8908 ;  Probate  Code,  right  which  can  be  asserted  in  any 

fiec.211;  Howell's  Stat,  §6011.    The  court     See   Lamore  ▼.  Frisbie,  42 

probate  code  requires  a  description  of  Mich.  186, 190-1  (Form  148)l 

the  lands  in  the  petition ;  but  no  court  ^  Probate  Code,  8ec&  211, 806 ;  Mich- 

«ould  proceed  upon  a  petition  or  bill  igan,  Act  28,  1887  (8  Howell's  Stat, 

for  specific  performance  which  did  §  6011). 

not  contain  such  a  description.    As  <  K.  S.,  sec.  8908.   All  these  statutes 

this   prooeediog  can   be  instituted  treat  this  proceeding  in  a  court  of 

only  in  cases  where  the  decedent  probate  as  a  proceeding  in  rem,  re- 

ooald  be  compelled  to  convey  if  liv-  quiring  only  substituted  service  by 

iagf  the  petition  must  show  that  the  publication.   A  similar  proceeding  in 

'peUtkmer  has  fully  performed  on  his  circuit  court  is  said  to  be  partly  in 

part^  and  not  merely  that  he  is  ready  rem  and  party  in  personam.  See  Bur- 

and  willing  to  pay  the  amount  re-  rail  v.  Eames,  5  Wis.  260, 268.  Minors 

•qaired  npon  receiving  a  deed,  unless  interested  would  not  be  bound  unless 

BQch  is  a  condition  of  the  contract  represented  by  guardian  in  Wiscon- 

Ordinarily  nothing  short  of  payment  sin  (Forms  149,  249)l 

or  tender  of  the  full  amount  of  par-  *  Mousseau  v.  Mousseau,  suprcu 
chase-money  will  give  the  vendee  a 
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damt  of  the  due  publication  of  the  notice  or  order.*  All  per- 
sons interested  have  the  right  to  appear  and  defend  against 
the  petition.  The  petitioner  and  all  other  witnesses  pro- 
duced may  be  examined  under  oath,^  and  a  trial  on  the  merits 
had  as  fully  as  in  a  court  of  equity. 

§  547.  Judgment  or  decree. —  After  a  full  hearing  and  exam- 
ination of  the  facts  and  circumstances,  if  the  court  (judge  of 
probate  in  Michigan)  shall  be  satisfied  that  the  petitioner  is 
entitled  to  a  conveyance  of  the  real  estate  described  in  the 
petition,  an  order  or  judgment  (decree  in  Minnesota  and 
Michigan)  is  to  be  made  authorizing  and  directing  the  execu- 
tor or  administrator  to  make  and  execute  a  conveyance  to  the 
petitioner.^  But  in  Minnesota,  in  case  of  the  death  of  both 
parties  to  the  contract,  the  proceedings  may  be  commenced 
by  the  person  or  persons  entitled  to  a  conveyance  as  heirs, 
devisees  or  otherwise,  or  by  the  executor  or  administrator  of 
the  deceased  vendee  or  person  entitled,  for  their  benefit^  and 
the  conveyance  may  be  to  the  persons  so  entitled,  or  to  the 
petitioning  executor  or  administrator  for  their  benefit.* 

§  548.  When  petition  dismissed. —  If  the  right  is  not  estab- 
lished to  the  satisfaction  of  the  court,  the  petition  is  dis- 
missed.^® In  Wisconsin  and  Michigan  this  is  done  without 
prejudice  to  the  right  of  the  petitioner  to  maintain  an  action 
in  the  circuit  court  for  a  specific  performance. 

*  Proof  of  publication  hy  affidavit  ell's  Stat,  §  6023,  which  is  construed 

is  required  by  all  these  statutes.   But  in  House  v.  Dexter,  9  Mich.  246L 

doubtless   appearance  and  consent^  ^^K  S.,  sea  8912;  Ho  weirs  Stat, 

or   contest  by   interested    persons,  §  6015.    The  subsequent  sections  of 

would  bind  them.  the  Michigan  statute  provide  for  the 

7  K.  S.,  sea  8809 ;  Probate  Code^  proceedings  upon  a  biU  for  specific 

sea  212 ;  Howell's  Stat,  §  6012l    For  performance  in  chancery.    In  Min- 

the  purpose  of  this,  as  of  many  other  neeota  the  dismiasal  seems  to  bo  upon 

proceedings,  the  courts  of  probate  the  merits  and  would  appear  oondu- 

are  practically  made  courts  of  equity  sive  upon  the  petitioner  unless  ap- 

by  the  statutes  pealed  from.    See  Mousseau  v.  Mous- 

8R  a,  sea  8910;  Probate  Ckxie,  seau,  40  Minn.  286, 242.    InMichigan 

sea  218;  Howell's  Stat,  §6018  (Form  there  seems  a  reason  why  the  di»- 

150).  missal  should  be  without  prejudice. 

9  Probate  Code^  sea  217.    This  pro-  Appeals  from  the  probate  court  are 

vision  is  substantially  the  same  as  tried  as  actions  at  law  by  a  jury, 

a   section  of  the  Michigan  statute  This  is  clearly  a  proceeding  in  equity, 

which  relates  to  proceeding  in  chan-  There  is  no  such  reason  in  Wiscon- 

eery  for  specific  performance.   How-  sin.    (Why  there    should   be  any- 
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§  549.  Appeal  from  decree.  —  Any  person  interested  may 
appeal  from  the  judgment  or  decree  for  a  conveyance,  and  no 
conveyance  is  to  be  made  by  the  executor  or  administrator 
until  the  time  limited  by  law  for  an  appeal  has  expired.  An 
appeal,  as  in  other  cases,  suspends  all  other  proceedings  until 
it  is  determined.  If  no  appeal  is  taken,  or  if  the  judgment  or 
decree  is  affirmed  on  appeal,  a  conveyance  is  to  be  made  by 
the  executor  or  administrator,  according  to  the  judgment  or 
decree." 

§  550.  Recording  and  effect— A.  certified  copy  of  the  order, 
judgment  or  decree  is  to  be  recorded  with  the  deed  in  the 
office  of  the  register  of  deeds  in  the  county  where  the  land 
conveyed  is  situated.  This  record  is  made  evidence  of  the 
correctness  of  the  proceedings  and  of  the  authority  of  the 
executor  or  administrator  to  make  the  conveyance.  The  con- 
veyance so  made  is  as  effectual  as  if  the  contracting  party  was 
alive  and  executed  the  conveyance." 

§  550a.  Costs  of  proceeding. —  The  proceeding  for  specific 
performance  of  a  contract  to  sell  and  convey  lands  is  purely 
equitable.  If  the  purchaser  is  in  no  default  and  is  in  a  posi- 
tion to  claim  a  conveyance  as  a  matter  of  right,  the  expense 
of  the  proceeding  should  be  paid  by  the  estate.  But  if 
through  delay  or  neglect  on  his  own  part  in  making  payments 
according  to  the  terms  of  the  contract  he  failed  to  perform 
and  became  entitled  to  a  conveyance  from  the  decedent  in  his 

where  is  not  clearX    And  why  with  a  relics  of  the  "limited   and  special 

choice  of  tribunals  a  person  should  jurisdiction "  theory. 

be  permitted  to  apply  to  one,  and  HR.  S.,  sec.  8911;  Probate  Code, 

have  a  conclusive  judgment  if  he  sea    214;    Howell's    Stat,   §    6014^ 

succeeds,  while  the  judgment,  if  he  Under  the  Minnesota  statutes  the  pe- 

fails,  is  not  even  prima  fojcU  evi-  titioner  could  appeal  from  an  order 

dence  against  him  in  the  other,  is  not  or  decree  dismissing  his  petition.    In 

clear.    And  the  right  to  commence  Wisconsin  and  Michigan  he  could 

again  in  another  court  may  cloud  not  unless  under  the  statute  relat- 

the  title  of  heirs  or  devisees  till  the  ing  to  appeals  generally.     PosU  ch. 

statute  of  limitation  (possibly  upon  XXIV.    Probably  he  would  not  be 

a    sealed    instrument)   removes    it  ''aggrieved*'  by  an  order  which  did 

Every  possible  question  that  might  not  conclude  anything  against  him. 

arise  could  be  tried  and  determined  ^'R.  S.,  sec  8911;   Probate  Code, 

(upon  amended  pleadings  if  neces-  sees.  214,  216 :  Howell's  Stat,  §§6014^ 

saiy)  on  appeal  as  well  as  in  a  new  6019  (Deed  Form  151)i 
euit    This  is  probably  one  of  the 
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life-time,  the  estate  ought  not  to  be  subject  to  expense  be- 
cause of  his  laches.  The  question  has  sometimes  arisen  in 
courts  of  probate.  It  should  be  dealt  with  there  as  it  would 
be  in  a  court  of  equity. 

§  551.  What  contracts  are  vnthin  the  jurisdicHon. —  As  the 
jurisdiction  extends  to  all  cases  in  which  the  deceased  was 
bound  to  convey  land  by  a  contract  in  writing^  it  would  seem 
to  extend  to  any  case  in  which  there  is  such  a  "  note  or  memo- 
randum "  of  the  contract  in  ^writing  as  would  answer  the  re- 
quirements of  the  statute  of  frauds.  It  is  void,  unless  the 
contract,  or  some  note  or  memorandum  thereof,  expressing  the 
consideratiouj  is  in  writing,  subscribed  by  the  party  who 
agrees  to  convey,  or  his  authorized  agent.** 

§  552.  Instances  of  contracts  in  writing. —  A  written  propo- 
sition "  for  value  received  "  sufficiently  expresses  a  considera- 
tion, and,  if  accepted  before  the  proposition  is  withdrawn,  is 
a  binding  contract."  A  definite  proposition  to  sell  in  a  letter, 
if  accepted  by  letter  deposited  in  the  postoffice,  addressed  to 
the  other  party,  at  the  proper  place,  postage  paid,  is  a  suffi- 
cient contract  in  writing."  But  to  constitute  a  contract,  the 
acceptance  must  be  unconditional,  and  the  money  must  be 
tendered  and  the  conveyance  demanded  before  it  can  be  en- 

isR  a,  sec.  2804;  Gen.  Stat  1878^  which  is  void  under  this  statuta  At- 

Minn.,  ch.  41,  §  12 ;  HowelPs  Stat,  lee  ▼.  Bartholomew,  69  id.  4a    Sc« 

§  6181.    This  section  requires  the  au-  Hawley   v.    Jelly,  25  Mich.  ft4    A 

thority  of  the  agent  to  be  by  writing,  written  acceptance  of  a  verbal  offer 

Dickinson  v.  Wright  66  Mich.  42.  In  is  not  a  valid  contract    Gummer  v. 

Wisconsin  the  authority  of  the  agent  Trustees  of  Omro^  45  Wis.  884.    Nor 

to  contract  to  convey  need  not  be  in  a   verbal   acceptance  of  a  written 

writing.    Dodge  v,  Hopkins,  14  Wia  offer.    Wardell  v.  Williams,  62  Mich. 

680,  641.    But  the  authority  of  the  60. 

agent  or  a  subsequent  ratification  by  M  Cheney  v.  Ck>ok,  7  Wis.  41 8w 
the  principal  must  be  clearly  estab-  w  Matteson  v.  Scofield,  27  Wis.  671 ; 
lished.  Hudfield  v.  Skelton,  69  id.  Washburn  v.  Fletcher,  42  id.  152; 
460.  Nor  need  a  subsequent  ratifica-  Sanborn  v.  Nockm,  20  Minn.  178  (168) ; 
tion  by  the  principal  be  in  writing.  Tice  v.  Freeman,  80  id.  389.  But  the 
Smith  V.  Armstrong,  24  id.  446,  451.  letters  must  show  the  essential  terms 
But  a  written  offer  to  sell  for  a  price  of  the  contract;  they  cannot  b©  sup- 
named,  if  accepted  within  a  time  plied  by  oral  testimony.  Id.;  Wfl- 
limited,  is  not  a  contract  unless  ac-  cox  v.  Cline,  70  Mich.  517.  Accept- 
cepted,  and  a  verbal  agreement  to  ance  must  be  within  a  reasonable 
extend  the  time  makes  a  new  con-  time.  Brown  v.  McCarthy,  85  id.  d6L 
tract  not  evidenced  by  the  writing, 


CONVEYANCES  PUESUANT  TO  CONTEA0T8.         295 

forced."  The  contract  may  be  for  more  or  less  land,  at  the 
option  of  the  purchaser,  or  for  a  certain  quantity  to  be  selected 
from  a  larger  tract."  And  in  a  contract  by  letters,  neither  the 
consideration  nor  the  lands  need  to  be  described  otherwise 
than  by  reference  to  some  extrinsic  fact  or  instrument  by 
which  they  may  be  determined  with  sufficient  certainty." 

§  553.  Purpose  of  this  statute — What  questions  may  a/rise. — 
The  provisions  of  the  statute  upon  this  subject  are  brief  and 
lack  judicial  construction,  because  applications  to  the  courts 
of  probate  for  relief  under  them  have  seldom  been  made  ex- 
cepting upon  contract  in  the  usual  form,  where  the  right  to  a 
conveyance  is  undisputed,  and  were  doubtless  intended  to  pro- 
vide a  summary  and  comparatively  inexpensive  process  in 
such  cases.  But  the  terms  of  the  statute  seem  broad  enough 
to  cover  every  case  that  may  arise  upon  any  kind  of  contract 
in  writing,  signed  by  the  decedent  or  his  agent,  for  a  convey- 
ance of  lands,  and  any  question  which  may  form  an  issue 
upon  a  bUl  or  complaint  for  specific  performance  alone  may 
be  raised  and  decided  in  the  probate  courts.^* 

§  554.  What  contracts  enforced. —  The  rule  in  equity  is  that 
the  application  for  specific  performance  is  addressed  to  the 
sound  discretion  of  the  court.  A  contract  to  be  enforced 
must  be  fair,  just  and  certain,  and  founded  upon  an  adequate 
consideration.* 

i«N.  W.  Iron  Ckx  v.  Meade^  21  Wia  »Smifch  v.  Wood,  12  Wis.  882;  Hay 

474.  V.  Lewis,  80  id.  864;   Williams  v. 

17  Cheney  ▼.  Cook,  Washburn  v.  Williams,  50  id.  811;  Rust  ▼.  Conrad, 

Fletcher*  miyrcL  4tl  Mich.  449, 454,  and  cases  cited.  See 

19  Washburn    ▼.    Fletcher,  supra,  Grummett  v.  Gringrass,  77  id.  869; 

See  Doctor  ▼.  Hellberg,  65  Wis.  416.  McDaniel  ▼.  McGregor,  21  Minn.  Ill, 

The  subject  of  vendors  and  purchas-  116.    The  terms  of  the  contract  must 

ers  and  questions  imder  the  statute  be  clearly  and  definitely  expressed  or 

of  frauds  in  relation  to  contracts  for  performance  wiU   not   be   decreed. 

the  sale  of  lands,  which  may  arise  Schmeling  v.  Kriesel,  45  Wis.  825. 

in  such  proceedings*  are  too  ezten-  See  Eaton  v.  Eaton,  15  id.  259 ;  Han- 

siTetobe  treated,  and  the  cases  too  son  v.  Michelson,  19  id.  498;  Wells  v. 

numerous  to  be  cited,  in  this  work.  MiUett»  23  id.  64 ;  Tieman  v.  Gibney, 

1*  Verbal  contracts  taken  out  of  24  id.  190.    A  contract  procured  by 

the  operation  of  tbe  statute  by  pos-  fraud  will  not  be  en  forced    Kelleyv. 

session  and  part  performance  are  not  Sheldon,  8  id.  258;  Miner  v.  Med- 

induded,  nor  could  the  court  of  pro-  bury,  6  id.  295 ;  McClellan  ▼.  Scott, 

bate  decree  a  reformation  of  a  con-  24  id.  81 ;  Lowber  v.  Ck)nnit»  36  id. 

tractand  conveyance.  176.    Specific  performance  will  not 
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§  556.  Informul  contracts —  Time. — But  where  the  inten- 
tion  of  the  parties  can  be  gathered  from  the  contract,  how- 
ever informally  and  inartistically  drawn,  it  will  be  enforced.'*" 
And  though  payments  are  not  made  at  the  stipulated  time, 
if  time  is  not  of  the  essence  of  the  contract,  or  the  default  is 
waived  by  acts  of  the  vendor,  the  contract  will  be  enforced.** 

§  656.  Assignee  of  vendee. —  A  contract  may  be  enforced  in 
behalf  of  an  assignee,^  and  it  seems  performance  may  be  de- 
creed in  favor  of  an  assignee ^^mfonfe  lite^  in  the  circuit  court. 

§  557.  Purchase-money  is  assets. —  If  any  portion  of  the 
purchase-money  remains  unpaid  on  a  land  contract  at  the 
vendor's  death,  it  becomes  assets  in  the  hands  of  the  executor  or 
administrator,  and  the  amount  due,  or  to  become  due,  should 
be  included  in  the  inventory  instead  of  the  land.^ 

§  557a.  Conveyance  hy  guardian  in  Minnesota. —  The  pro- 
bate code  of  Minnesota  applies  all  the  provisions  as  to  convey- 
ances by  executors  and  administrators  to  guardians  of  insane 
or  incompetent  persons.    The  proceedings  are  the  same.*** 

§  557J.  In  Michigan. —  The  statute  of  Michigan  provides 
that  when,  upon  distribution  of  an  estate,  a  land  contract 
upon  which  money  is  due  to  the  estate,  or  the  land  described 
therein,  is  assigned  to  any  minor,  his  guardian  may  be  author- 
ized and  directed  to  convey  to  the  person  entitled,  upon  the 
petition  of  the  person  entitled  to  a  conveyance,  or  of  the 
guardian.    The  procedure  is  the  same  as  when  a  conveyance 

be  granted  when  for  any  reason  it  v.  GaldweU,  Sid.  468;  Qramv.Wasey, 

will  be  inequitable    Ck>mb6  v.  Scott»  45  id.  22a    See  Voltz  ▼.  (hummett, 

76  id.  662.  49  id.  45a 

SI  Bull  V.  Bell,  4  Wi&  54.  See  John-  »  Minert  v.  Emerick,  supra.  The 
son  V.  Skillman,  29  Minn.  95 ;  Roman  assignee  must  petidon  in  such  casa 
▼•  Langevin,  84  id.  812;  Hyne  v.  Os-  ^  Denton  v.  White,  supra;  Pet  of 
bom,  62  Mich.  285,  289, 242,  and  cases  Paine,  a  C,  28  Wi&  91.  Butthe pro- 
cited.  Kot  after  unreasonable  delay  bate  court  can  adjudge  or  decree  a 
to  perform.  Van  Buren  v.  Stockton,  conveyance  only  to  the  peHtioner 
86  id.  24a  under  these  statutes. 

23  See  Crittenden  ▼.  Drury,  4  Wis.  29  «<  Xn  equity  the  seller  becomes 

205;  Hall  v.  Delaplaine,  5  id.  206;  the  owner  of  the  money,  and  the 

Reed  v.  Jones,  8  id.  892 ;  Minert  v.  purchaser  becomes  the  owner  of  tlie 

Emerick,  6  id.  855;  Durand  v.  Sage,  land."  See  4  Kent's  Com.  *451;Towii- 

11  id.  151 ;  Denton  v.  White,  26  id.  shend  v.  GoodfeUow,  89  Mum.  812^ 

679;  Gill  v.   Bradley,  21  Minn.   15;  815. 

Wallis  V.  Pidge,  4  Mich.  570 ;  Bomier  ^  Probate  Code,  sea  8ia 
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by  an  executor  or  administrator  is  authorized.  The  guardian 
may  embrace  as  many  contracts  as  he  holds  in  one  petition, 
and  conveyances  may  be  decreed  to  the  several  persons  enti- 
tled thereto.*'^ 

§  557c.  Conveyances  tfnthout  decree  in  Michigan. —  The  stat- 
utes of  Michigan  provide  for  disposing  of  a  large  class  of  such 
cases  without  any  proceedings  in  court.  If  the  decedent  shall 
have  contracted  to  convey  any  lands  for  a  consideration  ex- 
pressed in  the  contract,  not  exceeding  one  thousand  dollars, 
or  shall  be  the  grantee  subject  to  such  a  contract  of  any  lands, 
and  dies  before  executing  any  conveyance  of  the  lands,  the 
executor  or  administrator,  when  the  contract  has  been  fully 
performed  by  the  other  party  (if  they  shall  deem  it  expedi- 
ent), may  execute  a  deed  or  conveyance  to  the  purchaser  or 
his  assigns  pursuant  to  the  terms  of  the  contract,  with  the 
same  effect  as  if  executed  by  the  party  contracting  to  convey. 
The  deed  must  contain  a  reference  to  the  date  of,  and  parties 
to,  the  contract,  and  a  copy  of  the  contract  and  of  any  assign- 
ment thereof  must  be  attached  to  or  embodied  in  the  deed, 
and  shall  be  deemed  a  part  thereof,  and  recorded  therewith. 
If  the  purchaser  under  the  contract  is  dead  the  deed  may  be 
issued  in  his  name  with  the  same  effect  as  if  made  in  his  life- 
time.** 

M  Howell's  Stat,  ^  6028, 6024  »e  HoweU's  Stat,  §  6887. 
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§  558.  When  accounts  to  l>e  rendered. —  Among  the  condi- 
tions of  every  bond  of  executors  and  administrators  (exeo- 
ntors  who  are  residuary  legatees  excepted)  is  one  that  he  will 
render  a  just  and  true  account  of  his  administration  within 
one  year,  and  at  any  other  time  when  required  by  the  court.* 
The  statute  in  Wisconsin  now  requires  that  he  shall  render  an 
account  of  his  adminfistration  within  sixty  days  after  the  ex- 
piration of  the  time  limited  for  creditors  to  present  their 
claims,^  which  is  usually  within  a  less  time  than  one  year  from 
the  issuing  of  letters.  It  may  be  doubtful  whether  a  failure 
to  render  the  account  so  required  would  be  a  nominal  breach 
of  the  bond,  unless  the  statute  is  supplemented  by  an  order 
of  the  court.'  In  all  these  states  he  must  render  further  ac- 
counts if  required,  from  time  to  time,  as  may  be  required  by 
the  court,  until  the  estate  is  settled.^ 


r 


1 A  failure  to  render  an  account  ac-  People,  65  HI  828L    In  the  ecdeisi- 

cording  to  the  conditions  of  his  bond  astical  courts  under  the  statute  22  and 

is  a  breach  of  the  bond,  for  which  an  28  Car.  II.,  chapter  10,  the  ordinary 

action  can  be  maintained  upon  it  was  authorized  to  caU  administra- 

Golder  t.  littlejohn,  28  Wi&  251 ;  tors  to  account ;  but  by  a  subsequent 

&  Q,  80  id.  844;  Johannes  v.  Youngs,  statute  (1  Jaa  IL,  ch.  17,  sea  6)  it 

45  id.  445.    A  limitation  of  the  time  was  provided  that  no  administrator 

for  settlement  beyond  one  year  may  should  be  cited,  under  the  former 

excuse  him  in  Minnesota  (Probate  act,  to  account  (otherwise  than  by  an 

Code,  sec.   226)    and   in    Michigan  inventory),  except  at  the  instance  of 

(HoweU's  Stat,  §  6967)l  some  person  in  behalf  of  a  minor  or 

s  R  S.,  sees.  8849,  8927  (Forms  99,  having  some  demand  out  of  the  per- 

157)l  sonal  estate  as  a  creditor  or  next  of 

*  Upon  failure  to  render  an  account  kin.    See  Gurnside  v.  Benson,  8  Atk. 

88  required  by  the  statute,  the  court  248,  258. 

may  cite  him  to  account  upon  its  ^The  condition  of  the  bond  is  to 

own  motion.    It  is  his  duty  to  ren-  render  an  account  within  a  year  and 

der  an  account  and  settle,  or  apply  at  any  time  required  by  the  court  In 

for  an  extension  of  time.  In  re  Camp-  Michigan  it  is  made,  by  statute,  the 

bell,  12  W]&  869;  Reynolds  v.  The  duty  of  the  probate  judge  to  notify 
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§  559.  Proceedings  when  account  is  rendered. —  When  an  ac- 
count is  rendered,  if  the  assets  of  the  estate  are  in  such  condition 
that  a  final  settlement  and  distribution  can  be  made,  nothing 
remains  but  to  give  the  requisite  notice  and  proceed  to  a  set- 
tlement. If  not,  the  necessary  proceedings  as  required  by  the 
statute  should  be  taken  to  extend  the  time  for  the  settlement 
of  the  estate,  and  such  dividend  as  the  circumstances  will 
justify  (if  any),  to  the  creditors,  should  be  ordered. 

§  560.  When  further  account  necessary. —  In  such  case  a 
further  account  must  be  rendered  before  final  settlement,  and, 
if  further  extension  of  time  becomes  necessary,  perhaps  more 
than  one  further  account  may  be  required.  The  executor  or 
administrator  may  be  examined  on  oath  by  the  court  upon 
any  matter  relating  to  his  account.^ 

§  561.  Distinction  "between  rendering  and  settlement. —  Al- 
though the  statutes  relating  to  the  matter  of  executors'  and 
administrators'  accounts  "  are  not  very  minute,  precise  or  in- 
structive, there  are  still  some  points  which  are  pretty  clear. 
Two  things  are  contemplated  which  are  wholly  distinct ;  they 
are :  the  rendering  of  an  account  and  the  settlement  of  an  ac- 
count." These  "  are  not  one  and  the  same  proceeding,  though 
the  latter  is  often  directly  connected  with  the  former.  The 
rendering  must  precede  the  settlement."  It  is  the  design  of 
our  laws  that  our  probate  records  shall  furnish  all  requisite 
information  relating  to  the  estates  of  deceased  persons,  in 
order  that  heirs,  creditors  and  all  others  interested  may  re- 
sort to  them  with  confidence  for  the  purpose  of  ascertaining 
their  respective  rights  and  the  course  of  administration.' 

§  563.  Whut  is  chargeable. —  Every  executor  and  adminis- 
trator is  chargeable  with:  (1)  All  the  goods,  chattels,  rights 
and  credits  which  come  to  his  possession.  (2)  All  interest, 
profit  and  income  (including  income  from  real  estate)  derived 
from  the  estate  in  his  hands  in  any  manner.  (3)  The  proceeds 
of  real  estate  (if  any)  sold  for  the  payment  of  debts  and  leg- 
acies.' 

and  require  repreeentatiyes   to  ac-  Stat,  §g  6810-11.    It  is  settled  on 

oount  wheD  requested  by  any  person  notice  of  at  least  two  weeka 

interested.    Act  47, 1885  (8  Howell*s  <»  R  R,  sec  8927. 

Stat,   §  6809),  amending   Howeirs  >  Graves,  J.,  in  Hall  ▼.  Grovier,  85 

Stat,  §  6809.    The  practice  on  such  Mich.  428, 485. 

citation  is  regulated   by   HoweU's  ^B.  S.,  sec.  8928;  Itebate  Gode^ 
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§  563.  Principles  of  accounting. — Prima  facie  he  is  charge- 
able with  the  appraised  value  of  the  personal  property ;  ^  but 
if  debts  remain  uncollected  without  his  faulty  he  is  not  account- 
able for  them,  nor  for  any  loss  by  sale  of  personal  property 
for  less  than  the  appraised  value,  if  it  shall  appear  that  the 
sale  was  beneficial  to  the  estate.  Any  gain  upon  the  appraised 
value  is  to  be  accounted  for.  The  principle  upon  which  he  is 
required  to  account  is  that  he  is  not  to  profit  personally  by 
the  increase,  nor  suffer  loss  by  the  decrease  or  destruction, 
without  his  fault,  of  any  part  of  the  estate.' 

§  564.  Order  for  sale  of  personal  property. —  And  although 
he  has  the  absolute  power  to  dispose  of  the  personal  effects  by 
virtue  of  his  appointment,  for  his  protection  in  case  it  is  neces- 
sary to  dispose  of  them,  and  he  cannot  cealize  the  full-  ap- 
praised value,  he  may  apply  to  the  court  in  Wisconsin  and 
Michigan  and,  if  necessary,  have  an  order  for  their  sale,  either 
at  private  or  public  sale,  and  he  will  be  protected  in  making 
an  honest  sale  under  such  an  order,  thoi^h  at  less  than  the  ap- 
praised value.' 

§  565.  Debit  side  of  the  aiccount —  In  rendering  an  account, 
an  executor  or  administrator  should  charge  himself:  (1)  With 
the  amount  of  the  personal  inventory  as  appraised.  (2)  With 
any  gain  or  profit  or  increase  from  interest  on  debts  owing 
to  the  deceased,  excess  over  the  appraised  value  received  from 
the  sale  of  personal  effects,  and  any  property  or  demands  in 
favor  of  the  estate  discovered  after  making  the  inventory. 
(3)  Income,  if  any,  derived  from  the  real  estate  of  the  dece- 
dent. (4)  Proceeds,  if  any,  of  sales,  or  mortgage,  or  lease  of 
real  estate  under  license  from  the  court.'* 

sec  219.    Under  section  88  of  the  pro-  *  Id. 

bate  code  the  real  estate  seems  to  be  *  R.  S.,  sees.  8887,  8024 ;  HowelVs 
chargeable  to  him  in  the  account.  Stat,  §§  5952-8.  See,  as  to  sale  under 
But  (though  often  done)  it  is  absurd  order  of  the  court;  Williams  v.  Ely, 
to  incumber  the  account  with  such  18  Wis.  1 ;  Munteith  y.  Bahn,  14  id. 
a  charge  and  corresponding  credit  if  210.  If  the  executor  or  administra- 
it  is  not  sold.  Howell*s  Stat,  §  6949.  tor  finds  that  he  cannot  realize  the 
See  King  t.  Whiton,  15  Wis.  684^  appraised  valuer  it  is  prudent  to  ap- 
68S-89.  ply  for  this  order,  if  it  is  necessary  to 
*R.  &,  sec  8924;  Probate  Code,  s^U  any  considerable  amount  of  chat- 
sea  220;  HoweU*s  Stat,  gg  6950-1 ;  tels  (Forms  152, 153). 
Brown  t.  Forsche^  48  Mich.  492,  501.  ^  Under  the  statutes  of  Minnesota 
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§  566.  Credit  side  of  the  accmint —  The  other  side  of  the  ac- 
count should  show  what  has  become  of  the  sum  total  of  the 
debits.  Properly  stated  it  will  show :  (1)  The  allowable  de- 
ductions (if  any)  for  sales  of  personal  property  at  less  than 
the  appraisal ;  of  claims  compounded  with  the  approval  of  the 
<5ourt,^®  and  for  any  property  lost  or  destroyed  without  his 
fault.  (2)  The  allowance  (if  any)  paid  for  the  support  of  the 
widow  and  family  of  the  deceased.  (3)  The  expenses  of  ad- 
ministration paid.  (4)  The  funeral  expenses  and  debts  (if  any) 
paid,  in  the  order  of  preferences. 

§  567.  Schedules  and  vouchers. — The  first  item  of  an  ac- 
count thus  stated  is  the  amount  of  the  inventory  of  personal 
estate  in  gross.  If  branches  of  the  account  consist  of  numerous 
or  several  items,  it  will  be  found  convenient  to  state  them  in 
separate  schedules,  and  carry  the  aggregate  amounts  into  the 
stated  account,  with  appropriate  references  to  such  schedules. 
A  schedule  of  personal  effects  disposed  of,  the  prices  sold  for, 
and  the  fi:ains  and  losses  on  the  appraised  value  in  separate 
column8,lnd  a  schedule  of  the  assets  remaining  undispcLd  of 
(corresponding  in  amount  with  the  debit  balance),  may  be 
properly  used  also.  The  schedules  should  be  lettered  or  num- 
bered for  reference,  and  attached  to  and  filed  with  the  account 
All  vouchers  for  disbursements  should  be  arranged  in  order, 
numbered  and  referred  to  by  the  number  in  the  schedules  or 
account  where  they  are  entered. 

§  568.  Further  accounts^  how  stated. — When  a  further  ac- 
<5ount  is  necessary,  as  will  frequently  occur,  if  accounts  are 
rendered  as  required  by  law,  the  manner  of  stating  it  should 
be  the  same,  excepting  that  the  first  item  will  be  the  balance 
of  the  former  account,  as  shown  by  the  schedule  of  assets,  in- 
stead of  the  inventory.  If  the  debts  are  paid,  and  the  account 
is  rendered  for  the  purpose  of  a  final  settlement,  or  if  it  is  to 
be  settled  upon  notice  to  persons  interested,  the  compensation 
of  the  executor  or  administrator  should  be  included  in  the 
•credits. 

and  Michigan  cited  (note  8,  8Upra\  i^See  ante,  %  854.  The  itenu  of  dia- 

the  proceeds  of  sale  of  real  estate  bursementB  should  be  given  sepa- 

would  follow  the  appraisement  of  the  rately  as  far  as  possible.    Loomis  v. 

inventory,  in  regular  order.  Armstrong,  49  Mich.  621« 
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§  569.  Examination  tinder  oath. —  Every  account  rendered 
should  be  verified  by  the  oath  of  the  person  who  renders  it. 
He  may  also  be  examined,  on  oath,  by  the  court,  upon  any 
matter  relating  to  the  account  and  the  settlement  of  the  es- 
tate," whether  it  is  a  final  account  or  not. 

§  570.  Purpose  of  the  statutes. — "  The  duty  enjoined  upon 
the  representative,  and  the  authority  conferred  .upon  the 
court,  are  intended  to  secure  upon  the  records  a  full  and  com- 
plete exhibition  of  the  condition  of  the  estate  from  time  to 
time,  and  of  the  course  of  the  trustee  in  the  performance  of 
his  trust.  The  representative  having  rendered  his  account, 
the  matter  is  open  to  such  corrections  as  the  truth  requires. 
Settlements  may  be  had  from  time  to  time  of  particular  ac- 
counts or  items,  as  is  thought  best,  and  a  final  settlement 
should  take  place  preparatory  to  closing  up  the  trust.  In 
case  of  settlement,  intermediate  or  final,  notice  must  be  given 
of  the  time  and  place,  to  all  persons  interested."  ^ 

§671.  Order  for  examination  of  account — An  order  fixing 
the  time  and  place  of  examination  should  be  made.  The  man- 
ner of  giving  the  notice  should  be  directed  in  the  order  fixing 
the  time  and  place.  The  usual  practice  is  to  make  the  order 
on  a  petition  of  the  executor  or  administrator,  representing 

11 R.  SL,  eea  8927 ;  Howell's  Stat,  cannot  maintain  a  bill  of  discovery 

§  5957.    In  Minnesota  the  executor  against  an  administrator.    The  rem- 

or  administrator  and  heirs,  legatees  edy  is  ample  in  the  probate  court 

and  devisees  may  be  examined  also  Sheldon    v.   Walbridge,    id.    251-2. 

in   relation   to  any  final   account  The  usual  practice  is  to  verify  the 

Probate  Code,  sec.  228L    Under  this  account  before  filing,  and  the  omis- 

statute  it  seems  that  the  examination  sion  to  do  so  would  subject  it  to 

is  for  the  purpose  of  discovery  and  grave  suspicion.    An  administrator 

may  include  transactions  with  the  cited  in  the  ecclesiastical  courts  to 

decedent,  but  only  as  to  items  prop-  exhibit  an  inventory  or  account  was 

erly  included  in  the  account  between  bound  to  verify  it  by  his  oath  if  re- 

the  executor  or  administrator  and  quired  by  the  adverse  party.    Love- 

the  estate,  and  his  testimony  would  lass'  Laws  Disposal  of  a  Person's  Es- 

have  the  effect  as  evidence  of  an  an-  tate,  61  (1789),  (Forms  157,  158).       , 

swer  to  a  bill  of  discovery  in  chan-  ^2  Graves,  J.,  in  Hall  v.  Grovier, 

eery.  Estateof  Fitzgerald,  57  Wis.  508,  2^  Mich.  42a    A  partial  account  set- 

514-15.   See  Mower's  Appeal,  48  Mich,  tied  is  conclusive  of  what  it  contains, 

441,  459.    The  examination  may  be  but  not  of  any  item  omitted  which 

by  counsel  for  heirs  or  legatees,  un-  has  or  ought  to  have  been  received, 

der  the  direction  of  the  court    Estate  McLellan's  Appeal,  76  Pa.  St  281; 

of  BathUme^  44  id.  57.    A  creditor  Saxton  v.  Chamberlain,  6  Pick.  422. 
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that  the  debts  and  expenses  of  administration  are  paid,  or  the 
reasons  for  a  settlement  of  the  account.^^  It  is  not  osnal  in 
practice  to  settle  the  administration  accounts  on  notice,  until 
the  estate  is  ready  for  final  settlement  and  distribution,  nnless 
the  account  is  rendered  upon  a  citation  to  one  who  has  neg- 
lected to  account  as  required  by  law.  If  the  purpose  is  a  final 
settlement  and  assignment  of  the  estate,  the  petition  should 
show  the  names  and  residences  of  the  persons  interested,  and 
who,  if  any,  are  minors,  that  the  court  may  determine  how 
and  to  whom  notice  shall  be  given.^'  In  Wisconsin  a  guard- 
ian ad  litem  must  be  appointed  for  any  minor  or  other  per- 
son under  disability.'** 

§  671a.  Notice^  haw  given. —  In  Minnesota  the  account  must 
be  filed  with  the  petition,  and  notice  is  given  by  publication 
of  the  order  three  successive  weeks.  In  Wisconsin,  under  a 
rule  of  court,  the  account  must  be  filed  thirty  days  before  the 
hearing,  and  notice  is  given  personally  to  such  persons  as  the 
court  shall  judge  tp  be  interested  and  order  to  be  notified,  or 
by  publication  three  successive  weeks.  In  Michigan  notice  is 
given  personally  to  such  persons  as  the  judge  shall  find  to 
be  interested,  or  by  public  notice  under  the  direction  of  the 
court.  No  time  for  filing  is  designated,  but  the  practice  is  to 
file  the  account  with  or  before  the  petition  for  allowance. 
The  practice  is  to  appoint  a  guardian  ad  litem  for  minors.^ 

§  572.  Account  should  le  filed  before  notice. —  Properly, 
whether  required  by  any  statute  or  not,  the  account  should 
be  rendered  and  filed  before  the  notice  is  given,  so  that  the 
persons  interested  may  have  an  opportunity  to  examine  it 
and  see  whether  it  contains  objectionable  items  or  omit^  any- 
thing that  should  be  accounted  for.'^ 

i^The  probate  code  (sea  228)  re-  an  infant  interested.  KeUett  v.  Bath- 
quires  a  petitioa  bun,  4  Paige^  lOH 

19  In  New  York  it  is  said,  if  the  i>*Laws  1887,  ch.  205  (a  A;  R  An. 

parties  interested  are  not  cited  or  do  Stat,  sea  4062a)L    In  Minnesota  no 

not  voluntarily  appear  to  attend  the  guardian  ad  litem  need  be  appointed, 

settlement,  it  wiU  not  he  final  Stone  Balch  v.  Hooper,  82  Minn.  168. 

T.  Morgan,  10  Paige,  615.    And  it  is  i^  Probate  Code,  sees.  228,  227,806; 

held  there  (and  properly  enough,  it  R  S.,  sec.  8981;  Rule  XV,  sec.  2; 

would  seem,  for  this  certainly  is  not  Howell's  Stat,  §  5962.    See  as  to  $•€»- 

a  proceeding  in  rem  —  but  see  Spar^  dering  and  settlement  of  acooontB, 

hawk  V.  Buell,  9  Vt  41),  that  a  guard-  Hall  v.  GroTier,  supra  (Form  159]l 

ian  ad  litem  should  be  appointed  for  ^^  An  executor's  account  rendered 
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§  678.  Settlement  of  account. —  Though  the  inventory  is  the 
foundation  of  the  ax^count,  it  is  not  conclusive  either  for  or 
against  the  administrator,  but  is  open  to  denial  or  explana- 
tion.'^ In  the  settlement  of  his  accounts,  ^^  the  end  to  be  ac- 
complished is  to  judicially  liquidate  and  settle  the  affairs  of 
his  trust,  and  determine  the  rights  of  the  estate  as  against 
him,  and  his  rights  as  against  the  estate,  and  the  proceeding 
involves  an  adjudication  upon  each  item.  Parties  interested 
may  surcharge  or  falsify  the  account,  and  the  administrator 
may  proceed  by  discharge  and  defense.  The  dispute,  if  any, 
may  turn  upon  the  introduction  and  allowance  of  new  items 
or  the  allowance  of  old  ones.  Evidence  may  be  produced  on 
each  side,  so  far  as  necessary,  and  when  the  hearing  is  closed 
the  court  must  adjudge  what  to  allow  and  what  to  disallow, 
and  settle  the  particular  account.  When  the  determination 
is  made,  the  account  adjudicated ,  upon  is  settled  on  both 
sides."  " 

§  574.  The  same  in  aU  cases. —  We  have  seen  that  an  exec- 
utor or  administrator  who  fails  to  account  as  required  by  law 
may  be  cited  to  render  and  settle  his  account  by  the  court  ex 
offioio^^'^  or  upon  the  application  of  any  person  interested  in  the 
estate."    Whether  he  renders  his  account  voluntarily,  or  pur- 

for  settlemeiit  in  the  probate  court  is  usual  formerly,  and  perhaps  is  not 
in  the  nature  of  a  declaration  in  a  yet  entirely  obsolete^  in  the  settle- 
writ  He  can  be  allowed  for  no  sum  ment  of  accounts,  in  rural  counties 
larger  than  is  charged,  either  in  the  at  least  for  them  to  appear  at  the 
probate  court  or  on  appeal.  Pettin-  time  of  settlement  and  present  a  con- 
gill  y.  PettingiU,  64  Ma  850.  But  the  fused,  unassorted  mass  of  vouchers 
account  may  be  amended,  when  and  memoranda,  and  rely  upon  tlie 
equity  requires  it,  until  settled  by  judge  to  state  the  account  in  form 
the  court  Loomis  ▼.  Armstrong,  68  and  make  up  the  schedules.  As  the 
Mich.  855,  866.  judge  must  pass  on  the  account  ju- 

u  Cameron  v.  Cameron,  15  Wis.  1,  dicially,  such  a  practice  is  inviola- 

6 ;  Lynch  v.  Divan,  66  id.  491.    See  tion  of  the  rule  of  propriety  as  weU 

R  a,  sec&  8265,  8266;  Montgomery  as  the  rules  of  practice 

V.  Dunning,  2  Bradf  .  Sur.  220 ;  Hilton  "  See  note  8.  auprcL 

T.  Briggs,  54  Mich.  265,  ^^Id.    Those  who  have  asstuned  to 

1*  Graves,  J.,  in  Hall  v.  Grovier,  administer   without   authority  and 

supra.  As  to  what  may  be  contested  claim  to  have  fully  administered  are 

see  Loomis  v.  Armstrong,  49  Mich,  estopped  from  denying  their  repre- 

521,  627.    As  executors  and  admin-  sentative  character  and  liability  to 

istrators  are  not  necessarily  expert  account      Damouth   v.   Klock,   29 

accountants,  a  practice  was  not  un-  Mich.  289.    As  to  what  is  a  sufficient 
20 
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suant  to  an  order  of  the  courts  the  manner  of  stating  the  ao- 
count  and  the  principles  upon  which  it  is  settled  are  the  same. 

§  575.  Bent  of  land  used  hy  executor^  etc. —  In  Michigan  and 
Wisconsin,  if  the  executor  or  administrator  uses  any  part  of 
the  real  estate,  he  is  to  be  charged  for  it  as  may  be  agreed 
upon  between  him  and  the  persons  interested,  or  as  may  be 
adjudged  by  the  court,  with  their  assent.'*  If  they  do  not 
thus  agree  or  assent,  the  court  is  to  appoint  one  or  more  dis- 
interested persons  to  ascertain  the  sum,  whose  award,  being 
accepted  by  the  court,  is  final* 

§  576.  Waste. — If  he  neglect  or  unreasonably  delay  to  raise 
money  by  collecting  the  debts  or  selling  the  real  or  personal  es- 
tate, when  necessary,  or  the  value  of  the  estate  shall  be  lessened 
or  unnecessary  costs  or  interest  shall  accrue  against  the  estate 
by  his  neglect  to  pay  over  the  money  he  shall  have  in  his 
hands,  and  thereby  the  persons  interested  suffer  loss,  it  is 
deemed  waste.  The  damages  sustained  by  such  waste  may 
be  charged  against  him  on  the  accounting,  or  an  action  on  his 
bond  may  be  maintained  therefor.'^ 

petition  for  citation  to  account,  see  mer,  18  Gray,  826;  Eamball  v.  Sum- 
Robinson's  Estate,  6  id.  187.  ner,  62  Me.  805.    Under  our  statute 

19  Minors  can  assent  only  by  their  he  is  chargeable  with,  and  oflEicially 

guardian.  liable  for,  rents  and  profits  of  real 

20 R  a,  sec.  8925;  Howell's  Stat,  estate;  and  why  the  consent  of  all 
§  5955.  This  absurd  provision  (under  parties,  or  the  appointment  of  an  ar- 
our  system)  has  been  dropped  from  bitrator  to  settle  the  amount,  should 
the  statute  of  Minnesota.  It  is  from  be  required,  is  not  very  clear.  Here 
the  Massachusetts  statute,  where  the  he  would  probably  be  chargeable 
executor  or  administrator  has  no  with  the  rents  and  profits  for  the 
right  of  possession  of  real  estate  and  benefit  of  creditors,  if  he  neglected 
IS  not  oflEiciaUy  liable  for  rents  and  to  take  possession  and  the  estate 
profits  which  come  to  his  hands,  and  should  prove  insolvent  upon  a  sale 
was  designed  to  facilitate  settlement  of  the  real  estate,  or  compeUed  to 
in  such  cases,  and  prevent  disputes  take  possession  or  be  removed, 
between  them  and  the  heirs  or  dev-  Campau  v.  Campau,  19  Mich.  116, 
isees.  See  Newcomb  v.  Stebbins,  9  124-5.  If  he  occupied  it  himself,  the 
Met  544 ;  Almy  v.  Crapo,  100  Mass.  rental  value  could  be  settled  by  evi- 
218 ;  Choate  v.  Arrington,  116  id.  552.  dence  on  the  accounting  and  charged 
There  he  has  no  right  of  possession ;  to  him.  In  fact  that  is  the  course 
the  rents  and  profits  belong  to  the  usually  pursued  in  such  case&  See 
heirs  or  devisees,  though  the  estate  is  Baker  v.  Baker,  51  Wi&  538L 
insolvent  until  the  land  is  sold  for  s^R  a,  sec  8926;  Probate  Code^ 
the  payment  of  debts.  Gibson  v.  sec.  224 ;  HoweU's  Stat,  §  6956 ;  Cam- 
Farley,  16  Mass.  280 ;  Palmer  v.  Pal-  pau  v.  Campau,  mipra.    See  McBaa 
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§  577.  Property  lost  "by  negligence. —  Though  an  executor  or 
administrator  is  required  to  inventory  all  the  property  of  the 
estate  which  shall  come  to  his  possession  or  hnowledge^  he  is, 
by  the  terms  of  the  statute,  accountable  only  for  goods,  chat- 
tels, rights  and  credits  which  come  to  his  possession.  But  the 
intention  of  the  statute  seems  to  be  that  he  shall  account  in  the 
court  of  probate  upon  the  same  principles  that  he  would  be  re- 
quired to  account  in  a  court  of  equity.  If  property  which  he 
might  have  reduced  to  possession  is  lost  to  the  estate  by  his 
neglect  to  do  so,  he  is  chargeable  with  its  value.^ 

§  578.  To  he  charged  mth  all  that  comes  to  his  possession. — 
The  rule  is  invariable  that  he  is  to  be  charged  in  the  account- 
ing with  all  money  or  property  which  comes  to  his  hands, 
which  is  properly  assets  that  may  be  used  in  payment  of 
debts,  whether  included  in  his  inventory  or  not,  and  from 
whatever  source  derived." 

§  579.  Chargeable  with  all  profits. —  And  if  by  any  fraudu- 
lent dealing  with  the  property  of  the  estate  he  has  made  any 
profit,  he  is  chargeable  with  it.^ 

V.  McRae,  8  Bradf.  Sur.  199 ;  Brazer  ton,  8  id.  274    See  King  y.  Whiton, 

▼.  Clark,  6  Pick.  96 ;  Brackett  v.  Til-  supra;  CameroD  v.  Cameron,  16  Wis. 

lotBon,  4  N.  H.  208 ;  King  v.  Whiton,  1 ;  Grovier  v.  Hall,  23  Mich.  6,  10. 

15  Wia  684  688,  689.    This  provision  24  See   Jennison    v.    Hapgood,  10 

was  originally  part  of  a  general  sys-  Pick.  9a    Whether  his  dealings  were 

iem  for  administration  of  persona]  fraudulent  or  not  he  must  account 

estate  only.    Where  the  right  to  pos-  for  profits  on  dealings  with  the  funds 

session  of  real  estate  is  given  it  would  of  the  estate.    See  Gillett  v.  Gillett, 

•seem   that   acts  of   waste   thereon  9  Wi&  194;  Watkins  t.  Zwietusch, 

ought  to  be  included  in  the  account-  47  id.  518 ;  Loomis  ▼.  Armstrong,  49 

jngp.    Probably  they  should  be.    But  Mich.  521,  526.    Also  with  any  loss 

see  Willis  v.  Fox,  25  Wis.  646.  to  the  estata  See  Ward  v.  Tinkham, 

>s  Tuttle  v.  Robinson,  88  N.  H.  104.  65  id.  695.    As  to  the  rule  of  account- 

The  property  in  this  case  was  two  ing  when  through  grossly  fraudulent 

turkeys,  which  wandered  away,  and  practices  by  an  executor  (also  surviv- 

tbe  administrator  neglected  to  get  ing  partner)  it  is  impossible  to  follow 

ihem.    They  illustrate  the  principle^  the  fund  or  trace  out  the  results  of 

Ignorance  of  the  law  does  not  ex-  his  dealings  with   it»  see  Perrin  v. 

•cuse  negligence  by  which  loss  occurs.  Lepper,  72  id.  454,  and  cases  cited, 

Pierce  Y.Prescott»  128  Mass.  140,146-7  pp.  552-8,  555,  55a    And  if  loss  oc- 

4md  cases  cited.  curs  through  his  speculation  with  or 

» See  Foster  v.  Fifield,  20  Pick.  67;  use  of  the  funds  in  his  own  busi- 

Fay  V.  Taylor,  2  Gray,  159 ;  Smith  v.  ness  (Ward  v.  Tinkham,  auprd),  or  by 

Jewett»  40  N.  H.  518 ;  Loring  v.  Cun-  his  delay  in  closing  the  estate  and 

«iingham,  9  Chish.  87;  Moore  y.  Bos-  the  failure  of  the  bank  where  he  de- 
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§  580.  His  debts  to  the  estate. — If  he  is  indebted  to  the  estate 
the  debt  should  be  inventoried  as  a  part  of  the  assets  and  ac- 
counted for.  The  old  rule  of  the  common  law,  that  if  a  testa* 
tor  appoints  his  debtor  executor  the  debt  is  thereby  extin- 
guished, is  very  much  modified  in  this  country  generally.* 

§  581.  How  accounted  for. —  The  rule  is  established  by 
statute  in  New  York  that  such  debts  are  to  be  accounted  for 
as  money  in  the  hands  of  the  executor  paid  at  the  time  the 
debt  becomes  due ;  ^  and  substantially  the  same  rule  seems  to 
stand  upon  good  authority  where  there  is  no  statute  on  the 
subject." 

§  582.  When  chargeable  tvith  interest — It  is  not  the  duty 
of  an  executor  (unless  when  necessary  to  carry  out  the  pro- 
visions of  a  will)  or  administrator  to  invest  money,  but  to 
collect  and  pay  the  persons  entitled  to  it  as  speedily  as  cir- 
cumstances will  permit.  But  if  he  has  invested  or  made  prof- 
itable use  of  it  —  which  may  be  inferred  from  long  delay  in 
settling  his  accounts,  or  neglect  to  pay  over  balances  after 
proper  demand  —  he  will  be  chargeable  with  interest" 

posited  the  funds  (Wood  v.  Myrick,  *•  See  Soyerhill  y.  Sujdam,  69  N.  Y. 

17  Minn.  408  (886),  or  when  he  de-  14a 

posits  the  funds  in  his  individual  ^  See  Ipswich  Mfg.  Ckx  ▼.  Story,  6 
name  in  a  bank  which  fails  (Will-  Met  810;  Stevens  v.  Gaylord,  11 
iams  V.  WUliams,  55  Wis.  800X  or  if  Mass.  267;  Winship  y.  Bass,  IS  id. 
he  retains  the  fund  long  after  it  was  199 ;  Piper's  Estate^  16  Pa.  St  533 ; 
his  duty  to  distribute  it  and  it  is  Williams  v.  Morehouse,  9  Conn.  470 ; 
stolen  from  him  (Black  v.  Hurlbut,  78  Duffee  v.  Buchanan,  8  Ala.  37.  Also 
id.  126X—  in  these  and  similar  cases  debts  of  a  firm  of  which  the  executor 
he  is  chargeable  with  the  whole,  with-  is  a  member,  although  he  and  his 
out  abatement  for  such  loss ;  or  an  ex-  firm  were  insolvent  when  he  accepted 
ecutor  who  pays  a  legacy  to  a  guard-  the  trust  Leland  v.  Felton,  1  Allen, 
ian  contrary  to  the  directions  of  the  581.  But  including  notes  or  claims 
will,  and  the  guardian  fails  to  ao-  against  himselfin  his  inventory  does 
count  for  it  Hinckley  v.  Probate  not  estop  him  to  deny  his  indebted- 
Judge,  45  Mich.  84a               *  ness  thereon.    Lynch  v.  Divan,  66 

^  The  question  is  raised  in  Finch  Wis.  490. 

V.  Houghton,  19  Wis.  149,  but  it  was  »  HaU  v.  Chx>vier,  25  Mich.  42a  See 

held  there  was  not  enough  in  the  Wyman  v.  Hubbard,  18  Maaai  289; 

record  in  that  case  to  raise  the  ques-  Steams  v.  Brown,  1  Pick.  680 ;  Lamb 

tion.     Page  167.     Tlie  reason  for  the  v.  Lamb,  11  id.  874 ;  Slade  v.  Slade, 

rule  was  that  the  executor  could  not  10  Vt  192 ;  Barney  v.  Saunders^  16 

sue  himself  to  collect  it   2  Williams'  Howard  (U.  a),  586 ;  aDee  ▼.  Mo- 

Ex'rs  (6th  Am.  ed.\  18ia  Grate^  7  Me.  467.    But  delay  to  d»- 
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§  683.  Ancillary  and  domiciliary  administrators. —  An  an- 
cillary administrator  is  required  to  account  only  for  the  assets 
received  in  the  state  under  his  ancillary  appointment.**  But 
an  administrator  or  executor  at  the  place  of  domicile  must 
account  for  debts  collected  in  another  state,  unless  he  has 
taken  ancillary  letters  there.  In  that  case  he  will  be  held  to 
account  only  for  the  surplus  thereof  remaining  in  his  hands 
after  the  settlement  of  the  ancillary  administration.** 

§  584.  Loss  through  agents. —  If  an  unsuitable  or  incompe- 
tent person  is  employed  to  collect  debts  due  the  estate,  and 
they  are  lost  in  consequence,  the  executor  or  administrator 
will  be  liable  for  the  loss.'^  It  has  been  held  that  he  is  not,  if 
in  good  faith  he  employed  an  agent  to  collect  a  debt  in  an- 
other state,  who  collected  and  appropriated  it  to  his  own 
use.**  The  general  rule  seems  to  be  that  where  the  executor 
or  administrator  acts  with  proper  diligence  and  good  faith, 
he  should  not  be  held  liable  for  loss  by  the  misconduct  or  in- 
solvency of  agents  whom  it  was  necessary  to  employ  in  the 
administration  of  the  estate.'' 


mand  money  which  distributees  may  Steams  v.  Brown,  1  Pick.  680,  631. 
call  for  at  any  time,  if  kept  ready  to  See  note  24,  supra, 
be  paid  over  on  demand,  is  no  ground  ^  Fay  v.  Haven,  8  Met  109. 
for  charging  interest  Jacot  v.  Era-  «>  Hooker  v.  Olmstead,  6  Pick.  481 ; 
mett  11  Paige»  142 ;  Burtis  v.  Dodge,  Jennison  v.  Hapgood,  10  id.  77.  The 
1  Barb.  Cb.  77.  But  if  applied  to  his  representative  is  bound  to  account  in 
own  use,  he  is  chargeable  with  inter-  the  tribunal  which  has  acquired  ju- 
est  without  reference  to  the  question  risdiction  over  the  estate  and  over 
of  delay  or  negligence.  Manning  v.  him,  and  the  courts  of  another  state 
Manning,  1  John.  Ch.  627;  Prescott's  cannot  entertain  a  bill  for  an  account- 
Estate,  1  Tucker,  Sur.  480 ;  Hood^s  Es-  ing  against  him.  Woodruff  v.  Young, 
tate,  id.  896.   See  Hall  v.  Grovier,  su-  43  Mich.  64a 

pra;  Gray  v.  Thompson,  1  John.  Ch.  'i  Wakeman  ▼.  Hazleton,  8  Barb. 

82 ;  Griswold  ▼.  Chandler,  6  N.  H.  492.  Ch.  14a 

But  not  if  the  persons  interested  have  ^  Christy  v.  McBride,  2  TIL  76.  Nor 

been  equally  guilty  of  laches  in  pro-  for  money  stolen  by  a  burglar  from 

tracting  settlement   Forward  v.  For-  his  safe  without  his  fault    Stevens 

ward,  6  Allen,  494.    "The  general  v.  Gage,  66  N.  H.  176. 

principle  is  that  administrators  are  <<  Calhoun's  Estate,  6  Watts,  186. 

not    chargeable   with   interest    for  See  Hawley  v.  James,  6  Paige,  818 ; 

money  remaining  in  their  hands,  un-  Lewis  v.  Reed,  11  Ind.  289;  Blight  v. 

lees  they  loan  it  and  receive  interest,  Schenck,  10  P&  St  286;  Bacon  v. 

or  make  some  profitable  use  of  it  or  Bacon,  6  Ves.  836. 
unreasonably  detain  if  Wilde,  J.,  in 
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§  585.  Joint  executors  at  common  law. —  At  common  law  no 
bond  was  required  from  an  executor,  and  one  of  joint  execu- 
tors was  not  liable  for  a  devastavit  of  his  co-executors  without 
his  fault,  each  being  responsible  only  for  the  assets  that  came 
to  his  hands."  But  otherwise  if  the  loss  occurred  through  any 
fault  or  collusion  on  their  part." 

§586.  Joint  and  separate  "bonds  —  Idabilities^ — The  liabil- 
ity of  joint  administrators  is  the  same  as  that  of  joint  execu- 
tors. This  is  said  to  be  well  settled.**  Now  executors  as  well 
as  administrators  are  required  to  give  bonds,  and  they  may 
give  joint  or  separate  bonds."  If  they  give  separate  bonds 
their  liabilities  for  the  acts  of  the  others  are  the  same  as  those 
of  executors  at  common  law."  If  they  give  a  joint  and  sev- 
eral bond,  the  effect  is  to  make  them  jointly  and  severally 
liable,  as  the  trustees  for  creditors  and  others  interested,  to 
the  extent  of  assets  which  come  to  their  joint  possession.  They 
are  jointly  responsible  during  the  continuance  of  their  joint 
executorship,  but  no  longer.** 

§  587.  For  what  not  lialle. —  If  property  inadvertently 
omitted  from  the  inventory  is  sold  by  an  executor  in  good 
faith  at  the  then  market  vaJue,  he  will  not  be  chargeable  with 
a  higher  price  which  might  have  been  subsequently  obtained 
for  it.^^  If  an  executor  authorized  to  sell  lands  sells  contrary 
to  the  power  given,  so  that  no  title  passes,  he  cannot  be 
charged  with  the  proceeds  of  the  sale,  which  does  not  pass  the 
title  out  of  the  estate.*^  He  is  not  chargeable  with  rents  and 
profits  of  land  erroneously  included  in  the  inventory,^  nor 

s<  See  Ames  v.  Armstrong,  106  Mass.  *(  8  Williams'  Ex'rs  (6Ui  Am.  edX 

is ;  Sutherland  v.  Brush,  7  John.  Ch.  1820,  n.  x;  1886,  n.  i 

17;  Wood  V.  Brown,  84  N.  Y.  887;  ^'Ante,  §  289. 

Brazer  v.  Clark,  6  Pick.  96.  ^  Ames  v.  Armstrong,  supra, 

w  Langford  v.  Gk^cojne,  11  Vesey,  ••  Brazer  ▼.  Clark,  mipra;  Towne 

833;  Sparhawk  ▼.  Buell,  9  V t  41;  ▼.  Ammidown,  20  Pick.  585;  Marsh 

Sterrett's  Appeal,  2  Pa.  419 ;  Edmunds  t.  Harrington,  18  Vt  160 ;  Newton  y. 

V.  Crenshaw,  14  Peters,  166;  MoneU  Newton,  58  N.  H.  587;  Braxton  v. 

V.  Monell,  5  John.  Ch.  288, 296 ;  John-  State,  25  Ind.  82;  Boyd  ▼.  Boyd,  1 

son  V.  Corbett,  11  Paige,  265 ;  Ducom-  Watts,  865 ;  Sparhawk  v.  BueU,  9  Vt 

man's  Appeal,  17  Pa.  St  26&    See  an  42. 

able  and  interesting  article  on  this  ^OQolder  v.  Littlejohn,  80Wi&  844. 

subject  by  O.  F.  Bump,  Esq.,  in  8  «  King  v.  Whiton,  15  Wis.  684 

Cent  Law  Jour.  82,  which  cites  a  ^Id. 
large  number  of  authorities. 
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with  the  valae  of  crops  raised  on  the  land  by  the  widow  and 
heirs  or  their  lessee.*' 

§  588.  Administrator  de  loim  nan. —  An  administrator  de 
bofiis  non  must  account  for  the  property  not  administered  by 
his  predecessor.  He  cannot  recover  property  fraudulently 
disposed  of  by  his  predecessor,^  but  he  is  entitled  to  receive 
the  balance  due  from  his  predecessor  on  accounting,^  and  he 
may  prosecute  the  bond  of  his  predecessor  to  compel  payment 
of  such  balance.^  The  amount  so  collected  is  assets  of  the 
estate  in  his  hands  to  be  accounted  for. 

§  589.  Credits  in  account  as  to  real  estate.—  There  are  many 
authorities  upon  the  subject  of  what  may  be  allowed  to  ar. 
executor  or  administrator  in  the  settlement  of  his  accounts 
which  have  no  application  under  our  statutes.  Here  if  the 
administrator  or  executor  takes  possession  of  the  real  estate, 
he  is  required  to  keep  the  buildings  and  fences  in  repair,  and, 
of  course,  should  be  allowed  for  his  expenditures  for  the  pur- 
pose, and  also  for  taxes  paid  thereon.  Doubtless  he  should 
pay  the  interest  on  mortgages  thereon  also,  if  he  receives  the 
rents  and  profits.  If  the  possession  is  left  in  the  heirs  or 
devisees,  it  would  not  be  his  duty  to  pay  for  such  repairs  or 
taxes,  or  interest  unless  the  heirs  or  devisees  have  a  right  to 
have  the  mortgage  debt  paid  from  the  personal  assets ;  and  if 
the  distribution  of  the  residue  does  not  follow  the  order  of 
descent  or  devise  of  the  real  estate,  he  should  not  pay  them 
nor  be  allowed  for  such  payments.*^ 

§  590.  For  debts  paid. —  He  cannot  be  allowed  for  debts 
paid  by  him  which  were  not  presented  to  and  allowed  by  the 
court  or  commissioners.*^*    And  if  a  part  of  the  debts  are  paid 

^Convene  t.  Eetchum,  18  Wis.       ^Stronach  y.  Stronach,  20  Wi& 

202.    If  the  proceeds  of  a  sale  of  the  129. 

land,  together  with  the  personal  as-  ^  See  Ck)bb  t.  Muzzey,  18  Gray,  57. 
sets,  were  likely  to  be  insufficient  to       ^  Golder  ▼.  Little  John,  28  Wis.  251 ; 

pay  the  debts,  it  would  be  his  duty  to  S.  Q,  80  id.  844 ;  Palmer  t.  Pollock, 

daim  and  take  possession,  and  apply  20  Minn.  488 ;  Balch  ▼.  Hooper,  82  id. 

the  rents  and  profits  for  the  benefit  158 ;  Cranson  t.  Wilsey,  71  Mich.  850, 

of  creditors,  and  it  would  seem  that  800. 

under  our  statutes  he  would    be       ^7  See  Cobb  t.  Muzzey,  stipra;  Jen- 

chazgeable  for  neglect  to  do  sa    See  nison  t.  Hapgood,  10  Pick.  105. 
Jones  V.  Billstein,  28  id.  221 ;  Campau       ^TaBunneH  ▼.  Post,  25  Minn.  870. 

T.  CaiApau,  19  Mich.  110;  &  C.,25id.  But  see  McLaughlin  v.  Winner,  08 

127  (annotated  edition),  and  notea  Wis.  120.    See  Taylor,  J.,  pp.  122-a 
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in  full  without  any  order  of  the  court  for  payment,  and  the 
assets  prove  insufficient  to  pay  all  the  debts  in  full,  he  can  be 
allowed  only  the  pro  rata  share  of  those  thus  paid  in  full.* 

§  591.  ARotvances  for  widow  andfamUy. —  No  rule  can  be 
laid  down  as  to  the  allowance  which  may  be  made  for  the 
support  of  a  widow  and  family  pending  the  administration. 
What  is  a  reasonable  sum  must  depend  upon  the  circum- 
stances of  the  estate  and  family  in  each  case.  But  prudence 
would  dictate  that  payments  for  that  purpose  should  be  very 
limited  without  a  previous  order  of  the  court.  But  a  reason- 
able amount  for  that  purpose  may  be  allowed,  although  there 
was  no  previous  order  making  it.^*  And  a  reasonable  allow- 
ance for  the  support  of  a  testator's  widow  before  probate  of 
the  will  is  proper.** 

§  592.  Funeral  expenses. —  As  to  the  funeral  expenses,  no 
other  rule  can  be  stated  than  that  the  allowances  for  that 
purpose  must  be  governed  by  the  circumstances  of  the  estate. 
Proper  funeral  expenses  tsdie  precedence  of  the  claims  of 
heirs  or  legatees,  or  even  of  creditors ;  but  funeral  pomps  and 
vanities  do  not.** 

§  593.  'Tomb^fanes.-^  Suitable  tombstones  have  been  held 
to  be  a  proper  subject  for  aUowance  as  part  of  the  funeral  ex- 
penses, the  expense  to  be  governed  by  the  situation  of  the 
estate.** 

^See    Kicholls    ▼.    Chapman,    9  mipra,  pp.  128-9.    It  is  the  duty  of 

Wend.  462 ;  Walker  ▼.  Hill,  17  Haas,  the  administrator  to  pay  them  if  he 

884 ;  Bowen  y.  Burnett^  1  Pin.  658.  has  assets,  without  aUowance  by  the 

4«Kingy.Whiton,15Wi8.684^689,  court    Dampier  v.  St  Paul  Trust  Ca, 

60a  46  Minn.  626.    But  if  they  appear  ex- 

M  Golder  t.  litUejohn,  80  Wis.  844>  orbitant  or  disproportionate  to  the 

856.    But  he  has  no  authority  to  fur-  condition  of  the  estate,  it  is  prudent 

nish  money  to  support  and  educate  to  have  the  direction  of  the  court  for 

the  minor  heirs  without  the  order  of  their  payment    As  to  the  liability 

the  court,  and  such  charges  cannot  for  funeral  expenses  in  the  modem 

be  allowed  if  objected  ta    Estate  of  practice  and  what  may  be  included, 

Fitzgerald,  67  id.  608.  see  2  Woemer^s  Am.  Law  of  Ad., 

60a  See  note  51,  infra.    It  has  been  761-2.    See  2  Black.  Com.  608 ;  Hap- 

a  common  practice  to  present  under-  good  v.  Houghton,  10  Pick.  154;  Pat* 

takers*  bills  to  the  court,  or  commis-  terson  v.  Patterson,  59  N.  Y.  674; 

sioners.  for  allowance.    But  they  are  Adams  v.  Butts,  16  Pick.  844 

not  debts  of   the   decedent   which  ^^  McLaughlin  v.  Winner,  63  Wis. 

would  be  barred  by  a  failure  to  do  120,  129,  and  cases  cited;  Porter's 

sa     See    McLaughlin    v.    Winner,  £state,77Pa.St48;  FerrinT.Myrick, 
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§  594.  Expenses  of  hist  sickness. —  The  expenses  of  the  last 
illress  will  vary  with  the  nature  and  duration  of  the  disease. 
They  are  properly  debts  of  the  deceased  incurred  in  his  life- 
time, to  be  adjusted  by  the  court  or  commissioners.'^ 

§  595.  Counsel  fees. —  An  executor  or  administrator  is  to  be 
allowed  his  reasonable  payments  for  the  advice  and  assistance 
of  counsel  in  the  conduct  of  the  affairs  of  the  estate,  when 
necessary."  But  it  seems  to  be  a  well-established  rule  that 
he  cannot  be  allowed  fees  for  services  as  counsel,  or  attorney, 
or  clerk  or  agent,  performed  by  himself  for  the  estate;** 
though  if  he  is  an  attorney  at  law  and  acts  as  an  attorney  for 

68  Barh.  76 ;  a  C,  41  N.  Y.  815 ;  Fair-  McElhenny's  Appeal,  46  Pa.  St  847 ; 

man's  Appeal,  80  Conn.  205;  McOlin-  TutUe   t.  Bobinson,  88  N.  H.  104; 

Bey's   Appeal,   14  Serg.    &   R    64;  Hawley  v.  James,  16  Wend.  61 ;  For- 

Springsteen  V.  Samson,  82  N.  Y.  714.  ward   v.    Forward,    6    Allen,    494; 

If  the  estate  is  insolvent  they  should  Hosack   ▼.    Rogers,    9   Paige,  461 ; 

not  be  purchased  without  the  advice  Holmes  v.  Holmes,  28  Yt  765,  769. 

and  approbation  of  the  probate  court  The  executor  or  administrator  is  per- 

Fairman's  Appeal,  suprcu    The  rule  sonally  liable  upon  contracts  made 

is  less  liberal  as  against  creditors  by  him  in  the  discharge  of  his  duties 

than  against  next  of  kin  and  lega-  as  such,  whether  he  has  assets  or 

tees.    Flintham's  Appeal,  11  Serg.  &  not,  except  when  equitable  consider- 

R  16 ;  McOlinsey's  Appeal*  mpra;  ations  show  that  the  estate  ought  to 

Wood  V.  Yandenburgh,  6  Paige^  277.  be  chazged.    MclAughlin  v.  Winner, 

The  frequent  practice  of  widows  and  68  Wis.  120.    If  he  is  insolvent,  the 

relatives  of  the  decedent  contracting  probate  court  upon  petition  of  the 

for  monuments,  etc.,  without  waiting  claimant  may  allow  such  claims  in 

for  administrators  to  be  appointed,  proper  cases  as  expenses  of  a dminis- 

often  leads  to  trouble.    Only  n^ces-  tration.     Id.  18L     There  are   few 

9ary  funeral  expenses  which  cannot  estates  in  which  the  advice  and  as- 

be  postponed  contracted  before  ad-  sistance  of  counsel  is  not  necessary 

ministration  are  chargeable  to  the  to  the  proper  performance  of  the  du- 

estata    Samuel  ▼.  Estate  of  Thomas,  ties   of  the  representative  to  some 

51  Wis.  549.  extent    The  usual  course  is  to  in- 

^  The  custom  is,  and  perhaps  the  elude  payment  for  such  services  in 

statutes  contemplate,  that  bills  for  his  account  of  expenses  of  adminis- 

funend  expenses,  as  weU  as  expenses  tration,  the  amount  to  be  allowed,  of 

of  last  sickness^  shall  be  adjusted  course,  being  subject  to  the  judg- 

by  the  court  or  commissioners  as  ment  of  the  court  as  to  the  necessity 

debts  of  the  deceased,  though  funeral  and  value  of  the  services  rendered. 
expenses  certainly  are  not    As  to       ^Munn's   Estate,  1  Tucker,  Sur. 

expenses  of  last  sickness,  see  Ben-  186 ;  Collier  v.  Munn,  41  N.  Y.  148. 

nett  ▼.  Ives,  80  Conn.  829;  Huse  v.  See  Wisner  v.  Mabley's  Estate^  70 

Brown,  8  Ma  167.  Mich.  271,  285. 

» HeisB  ▼.  Murphy,  48  Wia  45 ; 
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the  estate  in  a  suit,  it  seems  he  is  entitled  to  be  aJlowed  his 
fees  as  attorney  in  that  case.^ 

§  596.  Clmms  compounded  or  purchased, —  If  the  executor 
or  administrator  shall  compound  for  or  purchase  any  claim 
against  the  estate  he  represents  for  less  than  its  nominal 
amount,  he  can  be  allowed  no  more  than  he  paid,  as  it  is  his 
duty  to  pay,  not  to  purchase,  claims." 

§  597.  General  rule. —  The  general  rule  is  that  executors 
and  administrators  are  to  be  allowed  all  necessary  expenses  in 
the  care,  management  and  settlement  of  the  estate,^^  includ- 
ing, under  the  statute  in  Minnesota,  reasonable  fees  paid  to 
attorneys."  These  allowances  will  include  any  costs  paid  by 
them  in  litigation,  arising  out  of  the  settlement  of  the  estate, 
which  they  are  justified  in  maintaining,  including  reasonable 
attorney's  fees.* 

§  598.  Compensation  of  executors^  etc* —  The  usual  compen- 
sation of  executors  and  administrators  is  prescribed  by  the 
statutes.^  In  Minnesota  it  is  now  such  reasonable  sum  as  the 
court  may  deem  just.  In  Wisconsin  and  Michigan  it  is  one 
dollar  per  day  for  services,  and  commissions  on  the  personal 
estate  collected  and  accounted  for,  and  the  proceeds  of  real 
estate  sold  by  him  under  an  order  of  the  court  for  the  pay- 
ment of  debts  or  legacies,  as  foUows :  For  the  first  thousand 
dollars,  five  per  cent. ;  above  one  thousand  and  not  exceeding 
five  thousand  dollars,  two  and  one-half  per  cent. ;  aJl  above 
five  thousand  dollars,  one  per  cent.*^ 

»See  Qolder  y.  lattlejohn,  80  Wia  Valentine  t.  Valentine,  2  Barlx  Ch. 

844^855;  8  WQliams' Ex'is (6th  Am.  480;  Drake  t.  Price,  5  N.  Y.  480; 

ecL),  1856,  note  &  a  Q,  7  Barb.  88a    See  Wendell  ▼. 

MGillett  ▼.  GUlett,  0  Wi&  191    See  French,  10  N.  H.  205,  note  53,  supra. 

Grovier  v.  Hall,  28 Mich.  6.  «R  a,  sec.  8920;   Probate  Code^ 

ft'R.  a»  sec.  8929;  HowelI*8  Stat,  sees.  228,  809;  HoweU's  Stat,§  695a 

§  5958 ;  Probate  Code,  sec.  22a  Per  diem,  §  9015 ;  Wisner  ▼.  MabIey*B 

M  These  statutes  simply  enact  what  Estate,  70  Mich.  271,  284 

is  the  law  the  world  over.    If  it  were  ^^  The  statutes  mention  commissions 

not,  no  man  would  take  upon  himself  on  the  personal  estate  and  proceeds 

the  administration  unless  he  was  sole  of  real  estate  sold.    Rents  and  profits 

heir  or  residuary  legate&  of  real  estate  are  included  in  the  usual 

^R.  a,  sees.  8264,  8980;  Heiss  ▼•  practice.    They  have  sometimes  been 

Murphey,  48  Wis.  45.    That  counsel  construed  to   aUow  a  computation 

fees  may  be  allowed  for  counsel  in  of  commissions  upon  the  personal 

proceedings  in  the  probate  court,  see  property  and  proceeds  of  sales  aepa- 
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§  599.  JExtraardinary  services  —  Compensation. — In  Wis- 
consin,  in  cases  of  unusual  difficulty  or  extraordinary  services, 
and  in  Michigan  in  cases  of  any  extraordinary  services  not 
required  in  the  common  course  of  his  duty,  under  the  same 
sections,  the  judge  may  allow  a  further  sum  as  he  shall  deem 
reasonable.  But  this  allowance  is  not  to  be  made  except  in 
the  cases  authorized  by  the  statute.''  Though  very  correct 
and  convenient  in  practice,  it  is  not  indispensable  that  the  ac- 
count of  the  time  employed  should  be  stated  in  days  and  half 
days.  If  the  time  devoted  to  the  affairs  of  the  estate  be 
clearly  proved  it  is  sufficient.**  If  the  account  is  contested 
by  the  persons  interested  in  the  estate,  a  previously  expressed 
intention  to  waive  any  claim  to  compensation  does  not  bar 
the  right  to  have  it  allowed.'* 

§  600.  When  fund  Tnay  T>e  followed. — After  his  account  is 
allowed,  in  which  he'  properly  accounts  for  and  pays  over  all 
the  property  which  came  to  his  hands,  the  heirs  cannot  follow 
it  and  claim  that  real  estate  purchased  with  any  portion  of  it 
is  trust  estate.  But,  if  not  accounted  for  in  the  settlement  of 
his  accounts,  they  may  do  so.** 

§  601.  Compensation  provided  6y  wiU. —  When  a  testator 
provides  by  his  will  for  the  compensation  of  the  executor,  no 

lately,  bat  are  not  probably  intended  servicea  for  which  it  is  claimed  should 
to  be  80  construed.  If  there  are  sev-  be  particularly  set  forth.  Id.  285. 
eral  executors,  they  are  entitled  only  It  is  not  a  proper  claim  to  submit  to 
to  the  same  commissions  as  one,  to  a  jury.  Id.  277 ;  Loomis  v.  Arm- 
be  divided  according  to  their  trouble  strong,  49  id.  621,  b26. 
and  services.  See  Walker's  Estate,  9  ^  Cameron  t.  Cameron,  supra, 
Serg.  &  R  223;  Valentine  v.  Valen-  "King  v.  Whiton,  16  Wia  684, 
tine,  supra.    See  Wisner  v.  Mabley's  688,  689. 

Estate,  supra,  pp^  286-^;  Speirs  ▼.  ^  Barker  ▼.  Barker,  14  Wi&  181, 
Wisner,  88  Mich.  614.  146, 147,  14a  If  he  loans  money  of 
^  See  Cameron  ▼.  Cameron,  16  the  estate  on  note  and  mortgage  to 
Wis.  1,  8.  But  when  there  are  facts  himself  as  administrator,  and  on  final 
which  fairly  call  for  the  exercise  of  settlement  the  distributees  refuse  to 
judicial  discretion  (settling  the  affairs  accept  the  security  and  he  pays  them 
of  a  partnershipX  the  discretion  of  their  shares  in  full,  the  note  and 
the  trial  court  will  not  be  overruled  mortgage  become  his  absolute  prop- 
on  writ  of  error.  Mowers*  Appeal,  erty  though  he  was  not  charged  with 
48  Mich.  441, 461.  But  the  discretion  interest  on  the  money  loaned  on  such 
18  a  legal  discretion  and  must  be  settlement  Blakely  v.  Carter,  70  id. 
based  on  legal  testimony.  Wisner  v.  540. 
Mabley's  Estate,  70  id.  271,  282.    The 
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other  can  be  allowed,  unless  he  files  a  written  instrument  in 
the  probate  court  renouncing  his  claim,  to  that  provided  in 
the  will.* 

§  602.  Statutory  compensation  cannot  he  refused. —  It  was 
formerly  a  general  principle,  that  executors  and  administra- 
tors should  have  no  allowance,  at  law  or  in  equity,  for  their 
personal  trouble  and  loss  of  time;  and  the  authorities  are 
numerous  which  hold  that,  for  unfaithful  administration,  in- 
reasonable  laches,  or  wilful  default  or  misconduct,  all  com- 
pensation may  be  refused ; "  but  this  seems  to  be  where  the 
compensation  is  in  the  discretion  of  the  court.  Where  the 
statutes  fix  the  compensation,  and  the  discretion  of  the  court 
in  the  matter  extends  only  to  additional  compensation  in  cases 
of  unusual  difficulty  or  responsibility,  the  statute  compensa- 
tion cannot  be  refused,  even  upon  a  forced  accounting.*" 

§  608.  Payment  of  debts  from  particular  fund. —  It  often 
occurs  that  an  executor  is  charged  by  the  will  of  his  testator 
with  duties  and  trusts  which  do  not  arise  in  the  ordinary  course 
of  administration,  and  in  such  case  he  will  be  entitled  to  in- 
clude the  time  so  employed  in  his  claim  for  compensation.  If 
*  the  will  provides  for  payment  of  debts  or  legacies,  or  other 
disbursements,  from  a  particular  fund,  the  account  should  be 
so  stated  as  to  show  distinctly  the  administration  of  that  fund 
according  to  the  wilL 

§  604.  Executor  or  administrator  also  a  creditor. —  If  an  ad- 
ministrator or  executor  is  himself  a  creditor  of  the  estate,  he 
should  present  his  claim  to  the  court  or  commissioners  for 
allowance,  as  any  other  creditor,  and  pay  himself  or  retain  the 
amount  allowed,  or  hi^pro  rata  dividend  thereon,  at  the  same 
time  as  other  creditors  are  paid,  and  he  is  held  accountable  in 
equity  for  any  fraud  in  procuring  the  allowance  of  his  own 
claim.® 

MR  &,  sec.  8028;  Probate  Code^  the  personal  property,  aa  defined  in 

sec.  228;  HoweUVStat,  g  595a  the  statute  (note  21,  mpra\  there  is 

^  8  Williams*  Ehc'is  (6th  Am.  edX  less  reason  to  withhold  his  compen- 

1858,  note  r.  sation.     See  Qolder  ▼.   LittlejohUt 

^  Estate  of  Fitzgerald,  67  Wis.  508,  mipnx. 

516.    See  Halsey  t.  Van  Amringe,  6  ^  See  McLachlan  ▼.  Staples,  18  Wis. 

Paige,  12 ;  Dakin  ▼.  Demming,  id.  95.  448.    This  was  an  action  to  set  aside 

As  he  may  be  charged  with  the  loss  the  allowance  of  a  fraudulent  claim 

by  any  acts  of  waste  in  relation  to  made  by  and  allowed  to  an  adminis- 
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§  605.  Executor  wlw  is  also  a  trustee. —  When  an  executor 
is,  by  the  express  terms  of,  or  necessary  implication  from,  the 
will,  made  a  trustee  of  any  part  of  the  estate,  he  must  account 
as  executor  for  the  trust  fund,  and  his  liability  as  executor 
will  not  terminate  until  the  trust  is  performed,  unless  he  gives 
a  new  bond,  and  transfers  the  property  to  a  new  account,  as 
trusteeJ^ 

§  606.  Ctmclusiveness  of  settlement —  It  is  said  that  on  the 
settlement  of  a  final  account  the  probate  court,  in  its  final 
decree,  may  correct  any  errors  in  a  former  and  partial  set- 
tlement ;  '^  but  this  probably  does  not  extend  to  the  reopen- 
ing of  matters  once  heard  and  determined,  for  litigation 
between  the  same  parties,  unless  upon  some  ground  of  fraud 
or  mistake.'^ 

§  607.  What  is  concluded. —  The  proceeding  upon  the  set- 
tlement of  a  final  account  of  an  executor  or  administrator  is 
to  judicially  liquidate  and  settle  the  affairs  of  his  trust,  and 
involves  an  adjudication  upon  each  item ; ''  but  to  give  to  the 
settlement  a  conclusive  character  the  account  should  clearly 
specify  the  subjects  in  regard  to  which  he  settles  his  account. 
It  is  not  res  adjudicata  as  to  any  item  unless  it  appears  that 
the  item  was  in  issue  or  in  some  form  submitted  to  the  court 
for  its  determination.^* 

trator,  and  for  an  accounting;  and       ^ Prior  ▼.  Talbot,  10  CuBh.  1    See 
not  to  set  aside  the  settlement  of  an  Scott  v.  West,  68  Wis.  629. 
administration  account,  as  tlie  state-       ?>  Mix's    Appeal,    85    Conn.    121 ; 
ment  of  the  case  in  the  digest  would  Steams  v.  Steams,  1  Piclc  157 ;  Long- 
indicate.    That  the  allowance  of  a  ley  y.  Hall,  11  id.  120L 
fraudulent  claim  to  the  adminiBtra-       ^  See  McLeUan's   Appeal,  76  F&. 
tor  or  through  his  fraud  may  be  im-  St  281 ;   Sazton  v.  Chamberlain,  6 
peached  collaterally  on  his  account-  Pick.  422 ;  Field  v.  Hitchcock,  14  id. 
ing^  see  Grovier  v.  Hall,  28  Mich.  7.  405;  Blake  v.  Pegram,  101  Masa  592; 
In  Adams  v.  Adams,  22  Vt  50,  the  Flanders  ▼.  Lane,  54  N.  H.  890. 
doctrine  of  McLachlan  v.  Staples  is       ?'  Hall  v.  Orovier,  25   Mich.  428, 
sustained,  upon  the  ground  that  the  486;  Sellew's  Appeal,  86  Conn.  186. 
administrator,  before  the    commis-       74  Field  v.  Hitchcock,  Blake  t.  Pe- 
sioners,  represents  both  debtor  and  gram,  Saxton  v.  Chamberlain,  supra; 
creditor,  and  therefore  there  can  be  Sherman  ▼.  Chace^  9  R  L  166 ;  Les- 
no  proper  adjudication  there.    Bed-  tie^s  Appeal,  68  Pa.  St  855 ;  Probate 
field,  J.,  pp^  62,  71.  But  upon  the  ad-  Court  ▼.  Merriam,  8  Yt  284;  Spax^ 
ministration  account  the  ad  judica-  hawk  v.  Buell,  9  id.  41. 
tion  of  the  probate  court  is  final,  unless 
appealed  from.    Id.,  p.  68b 
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§  608.  Citation  to  account  for  omitted  items. —  It  would 
seem,  therefore,  if  anything  is  omitted  from  his  account  for 
which  he  ought  to  account,  he  may  be  cited  for  that  purpose 
at  any  time;  and  the  account  may  be  opened  for  re-examina- 
tion for  the  purpose  of  correcting  specified  errors  apparent 
on  the  face  of  account.^*  For  fraud  a  final  account  settled 
may  be  opened  for  re-examination  in  the  probate  court  in 
some  of  the  states,  but  this  power  is  denied  in  Michigan.™ 

§  609.  Accounts  of  deceased  executor ^  etc.j  in  WisconMn. — 
The  statute  of  Wisconsin  makes  the  books  of  account  of  any 
deceased  executor  or  administrator^  kept  by  him  as  such,  in 

7B  See  Sherman  t.  Chace,  supra;  lief,  and,  on  the  ground  of  the  gen- 
Stetson  Y.  Bass,  9  Pick.  27 ;  Mix*s  eral  duty  of  courts  of  equity,  to  en- 
Appeal,  Field  V.  Hitchcock,  supra,  force  the  execution  of  trusts ;  also, 

76  Grady  ▼.  Hughes,  64  Mich.  540,  on  the  ground  of  the  necessity  of 
where  it  is  held  that  there  is  an  ample  taking  accounts  and  compeUing  dis- 
remedy  in  a  court  of  equity.  See  covery.  In  this  country  the  decis- 
Duryea  v.  Granger's  Estate,  66  id.  ions  are  conflicting,  it  being  held  in 
698;  Child's  Appeal,  28  N.  H.  225;  some  states  that  equity  will  not  enter- 
Davis  V.  Cowdin,  20  Pick.  510 ;  Sever  tain  jurisdiction  where  there  is  an 
V.  Russell,  4  Cush.  618,  518 ;  Adams  ample  remedy  in  the  probate  courts. 
V.  Adams,  21  Yt  162.  In  Massachu-  In  others  it  is  held  that  the  juris- 
setts  it  has  been  held  that  such  an  diction  is  concurrent  in  such  mat- 
account  will  not  be  opened  upon  a  ters.  See  Holden  ▼.  Meadows,  81 
bill  in  equity,  even  for  fraud  or  other  Wis.  284 ;  Walker  v.  Cheever,  35 
misconduct  Sever  v.  Russell,  supra;  N.  H.  889,  845 ;  Morgan  v.  Rotch,  97 
Jennison  ▼.  Hapgood,  7  Pick.  1.  Also  Mass.  896 ;  Wilson  v.  Leishman,  12 
in  Vermont  Adams  v.  Adams,  22  Met  816 ;  Parsons  v.  Parsons,  9  N.  H. 
Vt  50.  And  see  Bulkley  v.  Andrews,  809 ;  Adams  v.  Adams,  supra.  See, 
89  Ck)nn.  52a  In  Sparhawk  v.  Buell,  also,  DaboU  v.  Field,  9  R  I  266 ;  Sey- 
9  Yt  41,  it  is  said  that  the  adjudica-  mour  v.  Seymour,  4  John.  Ch.  409 ; 
tions  of  probate  courts  upon  execu-  Morae  v.  Slason,  18  Yt  296 ;  S.  C,  16 
tors'  accounts  are  in  the  nature  of  id.  819;  Freeland  v.  Dazey,  25  IlL 
proceedings  in  rem,  and  only  con-  294;  Gould  v.  Hayes,  19  Ala.  488; 
elude  matters  which  are  directly  Gkiines  v.  Chew,  2  How.  (U.  S.)  619 ; 
passed  upon,  and  not  those  coUater-  Hagan  v.  Walker,  14  id.  29 ;  1  Story, 
ally  recited.  On  citation  to  account  Eq.  Juris.,  §548.  When  equity  will 
for  omitted  items,  they  must  account  entertain  jurisdiction  for  an  account- 
f  or  such,  and  must  answer  interrog-  in^  by  an  administrator  in  Michigan, 
atories.  Steams  v.  Brown,  1  Pick,  see  Dftmouth  v.  Elock,  29  Mich.  289 ; 
630.  In  England,  courts  of  equity  Perrin  v.  Lepper,  72  id.  454  Ordina- 
assumed  a  very  extensive  jurisdio-  rily  chancery  will  not  entertain  a 
tion  in  matters  of  administration,  it  biU  for  accounting  against  an  ezecu- 
being  held  that  the  courts  of  common  tor  or  administrator.  Pitcher  ▼. 
law  and  ecclesiastical  courts  had  not  Douglass^  87  id.  889> 
powers  adequate  to  give  effectual  re- 
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his  own  handwriting,  presumptive  evidence  of  the  receipts 
and  disbursements  entered  and  services  charged  therein,  if  he 
shall  die  before  settlement  of  his  accounts.'^  No  action  can 
be  commenced  against  the  sureties  in  his  bond  until  they,  or 
one  of  them,  shall  have  had  an  opportunity  to  apply  for  and 
liave  a  settlement  of  his  accoujits ;  and  the  accounts  may  be 
settled  by  the  county  court,  on  application  of  any  surety  in 
the  bond,  or  any  person  interested,  upon  the  same  notice  as  is 
required  iiw  other  cases." 

§  609a.  Same  in  Minnesota  and  Michigan. —  In  Minnesota 
and  Michigan  it  is  held  to  be  the  duty  of  the  legal  representa- 
tive of  a  deceased  executor  or  administrator  to  render  and 
settle  his  account,  which  seems  to  be  the  general  rule."* 

§  610.  Accountitig  on  resignation  or  removal. —  An  executor 
or  administrator  who  resigns  his  trust  should  accompany  the 
resignation  with  a  full  account  of  all  the  assets  which  have 
come  to  his  hands,  and  the  account  should  be  settled  before 
his  resignation  is  accepted ;  and  no  executor  or  administrator 
should  be  removed  for  cause  without  first  being  cited  to  ren- 
der and  settle  his  account." 

§  611.  Touchers  —  Settlement  hy  consent. —  All  items  of  dis- 
bursements of  magnitude  should  be  supported  by  proper 
vouchers.  In  New  York,  under  a  statute  provision,  any  item 
not  exceeding  $20  may  be  allowed  on  the  oath  of  the  executor 
or  administrator,  but  not  in  the  aggregate  to  an  amount  ex- 
ceeding $500  for  one  estate.  There  is  no  statute  rule  here, 
but  an  account  of  the  expenditure  of  large  sums,  without 
proper  vouchers,  is  a  proper  subject  for  suspicion,  unless  the 
persons  interested  in  the  estate  appear  at  the  settlement  and 

77  R  a,  sec.  8982.  t.  Littiejohn,  28  Wi&  251 ;  a  a,  80 

TCId.  See 6e(».  8988, 8984  Theexeo-  id.  846. 
utor  of  a  deceased  executor  cannot  be       *^  0*Gorman  v.  lindeke,  26  Minn, 
compelled  to  render  the  account  of  93»  and  cases  cited  page  96;  Perrin 
his  testator.    He  may  be  compelled  ▼.  Lepper,  72  Mich.  454,  488-9. 
to  disclose  any  knowledge  he  has  on       7*See  Humes  v.  Cox,  1  Pin.  541. 
the  subject  and  produce  books  and  In  New  York  one  whose  letters  have 
papers    relating    to    the   accountaL  been  revoked  may  be  cited  to  ac- 
Reed  v.  Wilson,  78  Wi&  497.    See  count,  but  is  not  subject  to  the  order 
Perrin  v.  Circuit  Judge,  49  Mich.  842.  of  the  surrogate  in  any  other  pro- 
It  may  be  settled  in  a  suit  on  his  ceeding.      Goods  of    Lawrence,   1 
bond  brought  by  the  administrator  Tucker,  Sur.  68L 
de  bonis  non  in  Wisconsin.    Golder 
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assent.  A  very  convenient  practice  in  cases  in  which  it  can 
be  done  is  to  state  the  account  and  submit  it  to  the  persons 
interested,  and,  if  satisfactory,  have  their  consent  to  the 
allowance  indorsed  thereon.  This,  or  their  appearance  and 
consent,  or  waiver  of  notice,  would  seem  to  obviate  the  neces- 
sity of  any  other  notice  if  all  are  of  full  age.'** 

§  612.  Order  or  decree  on,  accounting. —  As  the  allowance 
has  no  conclusive  effect,  except  as  to  what  appears  to  have 
been  submitted  to  and  passed  upon  by  the  court,  it  is  impor- 
tant that  the  items  should  be  distinctly  stated  in  the  schedules 
attached  or  in  the  stated  account.  And  it  would  seem  that 
the  allowance,  especially  in  case  of  a  contested  account,  should 
be  more  formal  than  by  a  mere  indorsement  of  the  allowance 
on  the  account,  as  has  been  a  not  unfrequent  practice.  An 
order,  judgment  or  decree  containing  recitals  of  the  service  or 
publication  of  notice,  or  appearance  of  the  parties,  and  findings 
of  the  sums  charged  and  credited,  and  final  balance  as  liqui- 
dated and  established  by  the  court,  should  be  made  and  en- 
tered.*^ 

§  612a.  An  equitable  proceeding. — The  accounts  are  settled 
and  adjusted  upon  the  principles  of  equity.^^ 

''A  If  there  are  no  debts  unpaid,  the  of  legacies,  advanoements,  etc,  ex- 
parties  interested  may  settle  it  out  cept  disputed  claims  of  creditors  (over 
of  court  after  an  administrator  is  ap-  which  he  has  no  jurisdiction,  exoept- 
pointed,  and  he  may  turn  the  prop-  ing  upon  application  for  license  to 
erty  over  to  them.  Brown  y.  Forschev  seU  real  estate^  and  directs  payment 
43  Mich.  492,  60a  and  distribution.  Redfield,  Law  &  Pr. 

^SeeBedfield,  Law  &Pr.  (1st  ed.)  403  et  seq.  (1st  ed.>    This,  though 

403;  Sellew's  Appeal,  86  Conn.  186,  often  done,  is  erroneous  practice  in 

193 ;  Blake  y.  Pegram,  101  Masa  693,  Wisconsin,  unless  notice  of  the  pro- 

698,  699 ;  Field  v.  Hitchcock,  14  Pick,  ceeding  for  that  purpose  has  been 

405 ;  Lestie's  Appeal,  68  Pa.  St  856.  glyen.    Bresee  y.  Stiles,  23  Wis.  120 ; 

In  New  York,^  where  the  executor  or  Ruth  y.  Oberbrunner,  40  id.  288L   And 

administrator  has  nothing  to  do  with  in  Minnesota,  Wood  y.  Myrick,  16 

real  estate  generally,  the  practice  is,  Minn.  494  (447).  See  tlie  next  chaptec 

under  the  statute,  to  assign  the  res-  (Form  160.) 

idue  of  the  personal  estate  to  the  8i  in  Michigan,  whereunderthestat- 

legatees  or  next  of  kin,  by  the  same  ute  allowing  appeals  only  to  a  oom- 

decree,  and  in  so  doing  the  surrogate  mon-law  court,  a  jury  trial  may  be 

necessarily  determines  all  questions  claimed,  the  yerdict  is  only  adyisoiy* 

of  construction  of  the  will,  abatement  Ward  y.  Tinkham,  65  Mich.  696^  086L 


CHAPTEE  XVIL 

OF  THE  ASSIGNMENT  OF  ESTATES  OF  DECEDENTS  BY  THE  PBO- 

BATE  OOUBTS. 


Wisconsin:  Revised  Statutes,  ch.  CLXEX;  Bole  XEC 
Minnesota:  Probate  Code^  ch.  XL 
MicmQAN:  Howell*s  Statutes,  ch.  2^ 


g  0122ii  The  assigpiment  a  judicial 

act 
6ia    Residue  |150  or  less. 
014    Escheat  of  personal  property 

in  Wisconsin. 

615.  How  and  when  owner  may 

claim  the  sama 
615a.  Unclaimed  money  in  Michi- 
gan. 

616.  Changes  in  Minnesota. 

617.  Allowances  for  support  of  in- 

fants. 

618.  From  income  of  real  estata 

619.  When  decree  to  be  made  — 

Wisconsin  and  Michigan. 
620l    When  shares  may  be  assigned 

before  final  settlement 
630a.  Assignment  in  Minnesota. 
62L    Recording  decree. 
622.    Importance  of  the  statute  for 

assigpiment 
628w    Notice  necessary. 

624.  Power  to  construe  wil]& 

625.  Time  for  construction  of  wilL 

626.  Practice. 

627.  Effect  as  to  real  estata 

628.  Court  cannot   decree    pay- 

ment 

629.  Effect  of  assignment  of  per- 

sonal property. 
680.    Effect  of  decree  as  to  real  es- 
tate. 

631.  Executor,    etc.,   entitled    to 

shara 

632.  Duty  of  administrator. 

21 


§  638b    When  the  probate  jurisdio- 
tion  ends. 
684    Testate    and    intestate    es- 
tates —  Difference 

685.  Testamentary  dispositions 

may  be  modified  or  partly 
defeated  by  widow's  elec- 
tion. 
635a.  Special  devise  or  bequest  in 
lien  of  some  particular 
thing  or  interest  in  Michi- 
gaa 

686.  Legacy  to  subscribing  wit- 

ness. 

687.  Children  bom  after  making 

of  wilL 

688.  Children  omitted  by  mistake 

or  accident 

689.  How  provided  for. 

640.  Abatement  for  debts,  eta 
640a  Legacy  or  devise  in  lieu  of 

dower,  etc.,  does  not  abate, 
except  for  debts. 

641.  Statutory  rules  of  construc- 

tion. 

642.  Principles  of  construction. 
648L  Void  devises  and  bequests. 
64Sa  Special  rules  of  construction 

and  limitation. 
644    Construction   is  a    judicial 
power  only. 

645.  Extrinsic  evidence. 

646.  Issue  of   deceased  child  or 

relation,  devisee  or  lega- 
tee. 
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§647. 

Life  estate  in  personal  prop- 

§665. 

Issue  of  void  marriages  — 

erty. 

Adopted  children. 

64a 

Tenant  for  life  should  receipt 

66a 

Right  of  representation. 

for  property. 

667. 

Dower  and  curtesy. 

648a.  Construction  of  wills  gener- 

66a 

Death  of  legatee,  eta,  before 

aUy 

distribution. 

649. 

Assignment  of  intestate  es- 

669. 

Assignment     by     executor 

tates —  Minnesota  and 

without  order  of  court 

Wisconsin. 

670. 

Advancements. 

649a. 

.  The  same  in  Michigan. 

671. 

How  adjusted. 

650. 

Estate  of  non-residentaL 

67a 

The  same  —  Hotchpot 

651. 

Changes  in  rule  of  descent 

67a 

Advancements  to  deceased 

652. 

Descent  of  real  estate  in  Wis- 

heir. 

consin. 

674 

A  question  of  intention -~ 

652a 

>  Estate  of  adopted  children — 

Evidence. 

Wisconsin. 

67a 

How  value  determined. 

653. 

Homestead  in  Wisconsin. 

67a 

The  widow*s  share. 

658a  Descent  in  Michigan. 

677. 

To  be  determined  in  the  pro- 

654. 

Minnesota,  rights  of  husband 

bate  court 

and  wife. 

677a  Construction   of   "issue"  — 

655. 

Descent  in  Minnesota. 

Right  of  representation. 

656. 

Share    of    child   who    dies 

67a 

Donatio  causa  mortis. 

under  age,  eta 

67a 

Jurisdiction  of  probate  court 

657. 

Escheat  in  Minnesota. 

680. 

Must  be  clearly  established. 

65a 

Who  are  next  of  kin. 

681. 

Requisites  of  valid  gift 

659. 

Degrees  of  kindred. 

68a 

Only  of  personal  property— 

660. 

Kindred  of  the  half-blood. 

Conditions. 

661. 

Exception  as  to  ancestral  es- 

68a 

Marshaling  assets  for  distri- 

tate in  Michigan. 

bution. 

662. 

The  same  in  Wisconsin. 

684 

Surplus  from  sale  of  real  es- 

66a 

Applies  only  to  inherited  es- 

tate. 

tatea 

685. 

Expenses  of  the  real  estata 

664. 

Illegitimate  children. 

68a 

Equitable  conversion. 

664a  How  legitimized    in   Michi- 

687. 

Plenary  jurisdiction. 

gan. 

68a 

Limitations  of  the  jurisdio- 
tion. 

§6125.  The  assignment  a  judicial  net — When  the  adjust- 
ment of  a  final  account  of  an  executor  or  administrator  shows 
the  estate  fully  settled,  the  title  to  the  personal  residue  and 
rigM  to  the  full  possession  and  enjoyment  of  the  real  estate 
discharged  from  all  claims  of  administration  are  transferred 
to  the  next  of  kin  or  legatees  and  heirs  or  devisees  by  a  de- 
cree of  the  court  of  probate.  In  Michigan  and  Wisconsin  this 
assignment  precedes  any  partition  (as  will  appear),  while  under 
the  constitutional  limitations  of  the  probate  jurisdiction  in 
Minnesota,  the  partition,  if  any  is  to  be  made  in  the  probate 
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oourt,  must  precede  the  formal  decree,  so  that  the  assignment 
of  the  respective  shares  may  be  made  in  severalty.  When  the 
propcf  ty  ceases  to  be  the  estate  of  a  deceased  person  and  be- 
<X)mes  the  individual  property  of  the  distributees  with  a  full 
right  of  control  and  possession,  the  constitutional  jurisdiction 
of  the  probate  court  is  exhausted  and  the  legislature  cannot 
extend  it.^ 

§  613.  Eesidue  $150  or  less. —  If  on  the  return  of  the  inven- 
tory, and  after  the  reasonable  allowance  for  the  support  of 
the  widow  and  minor  children  constituting  the  family,  or  for 
the  support  of  the  motherless  children,  if  any,  under  seven 
years  of  age  in  Wisconsin,  under  ten  in  Michigan,  until  they 
arrive  at  that  age,  if  it  shall  appear  that  the  whole  residue 
•does  not  exceed  $150,  the  court  may,  after  payment  of  the 
funeral  charges  and  expenses  of  administration,  assign  the 
whole  residue  for  those  purposes.-  If  the  residue  is  more 
vthan  $150  the  excess  is  to  be  applied  to  the  payment  of  the 
debts.' 

§  614.  Escheat  of  personal  property  in  Wisconsin. —  In  Wis- 
<K)nsin  any  residue  of  the  personal  estate  not  disposed  of  by 
will,  for  which  there  is  no  known  heir  or  distributee,  and  all 
personal  estate  which  shall  not  be  claimed  by  the  legatee,  heir 
or  distributee,  withm  three  years  after  the  death  of  the  owner 
thereof,  after  the  payment  of  debts,  funeral  expenses  and  ex- 
penses of  administration,  is  to  be  paid  to  the  state  treasurer, 
and  becomes  a  part  of  the  school  fund ;  and  whenever  it  shall 
oome  to  the  knowledge  of  the  county  court  having  jurisdic- 
tion of  the  estate  that  the  state  has  an  interest  or  a  probable 
interest  under  this  provision,  the  court  is  required  to  notify 
the  attorney-general  of  the  state,  who  is  thereupon  required 
to  appear  for  and  protect  the  interests  of  the  state.* 

§  615.  How  and  when  owner  may  claim  the  same. —  The 
proper  owner,  who  has  not  before  asserted  his  claim,  may,  at 
any  time  within  five  years  after  such  payment  to  the  state 

1  Const  Minn.,  art  VI,  sec.  7 ;  Hur-  >  Id.,  subd  5.    If  there  are  no  debts 

ley  y.  Hamilton,  87  Minn.  161.    See  it  must  be  distributed  according  to 

the  next  chapter.  law. 

3 R  a,  sec  8985,  subd.  4;  Probate  « R.  a,  sea  8035,  subd  7;  sec.  8986. 
Code,  sec.  70,  subd.  4;  Howell's  Stat, 
§  5847,  subd.  4 
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treasurer,  file  a  petition  in  the  proper  county  court,  setting 
forth  his  claims  and  the  grounds  thereof,  and  the  court  may 
hear  the  same  at  a  time  and  place  to  be  fixed  in  the  usual  way 
upon  notice  of  at  least  thirty  days  to  the  attorney-general.  If 
the  claim  is  finally  allowed  in  the  county  court  or  upon  appeal, 
the  county  court  is  to  certify  to  the  secretary  of  state,  who 
shall  thereupon  audit  it,  and  the  state  treasurer  is  to  pay  it,  but 
without  any  interest.* 

§  615a.  Unclaimed  money  in  Michigan. —  In  Michigan,  when 
upon  final  settlement  any  money  of  the  estate  should  be  dis- 
tributed to  non-resident  or  unknown  heirs  whose  residence 
cannot  be  ascertained,  it  may  be  ordered  to  be  deposited  with 
the  county  treasurer,  and  his  receipt  taken  and  filed  in  the 
probate  court.  The  county  treasurer  gives  a  bond  to  the  judge 
of  probate  conditioned  to  pay  out  such  money  on  the  order 
of  the  judge,  and  render  a  just  account  each  year  to  the 
judge  of  probate  and  the  board  of  supervisors.  Claimants  for 
such  funds,  upon  establishing  their  right,  are  paid  on  the  order 
of  the  probate  court.'* 

§  616.  Changes  in  Minnesota.—  The  probate  code  has  omit- 
ted the  former  provision,  which  is  retained  in  Wisconsin  and 
Michigan,  for  motherless  children,  and  some  other  provisions, 
inconsistent  with  the  statutes  of  descent  and  distribution, 
which  have  abandoned  the  ancient  superstition  as  to  the  sacred 
character  of  title  to  real  estate  and  the  absurdities  (but  for 
their  venerable  antiquity)  of  estates  in  dower  and  by  curtesy.* 

§  617.  ATJmuances  for  support  of  infants. —  Before  any  par- 
tition or  division  of  any  estate  among  heirs,  devisees  or  lega- 
tees in  Wisconsin  and  Michigan,  an  allowance  is  to  be  made 
for  the  support  of  the  children  of  the  deceased,  if  any,  under 
seven  years  of  age  until  they  attain  that  age ;  and  unless  some 
provision  is  made  by  will  for  their  support,  the  executor  or 
administrator  is  to  retain  in  his  hands  sufficient  estate  for  that 
purpose.^ 

*  R.  &,  sec.  8987.  modem  treatment  of  husband  and 

»  Howell's  Stat,  §§  5986,  5989.  wife  as  two  distinct  persons  whose 

^ThQ  substitution  of  an  absolute  relations   are  established  by  a  civil 

title  to  a  certain  part  of  the  estate  of  contract 

a  deceased  husband   or  wife  seems  7R.  S,,  sec  8989;  HoweU*8  Stat, 

much   more  in   harmony  with  the  g  5963. 
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§  618.  From  ii^come  of  real  estate. —  If  the  personal  estate 
is  insuflBoient,  this  provision  may  be  made  from  the  income  of 
the  real  estate  in  Wisconsin." 

§  619.  WJien  decree  to  he  made  —  Wisconsin  and  Michigan. 
After  the  payment  of  all  debts,  funeral  expenses  and  expenses 
of  administration,  and  the  deduction  of  all  allowances  made 
for  the  support  of  the  family  or  children  (and  after  the  assign- 
ment to  the  widow  of  her  share  of  the  personal  estate  in  Mich- 
igan), or  after  the  necessary  amount  has  been  ascertained  and 
sufficient  effects  retained  in  the  hands  of  the  executor  or  ad- 
ministrator for  those  purposes,  and  not  before,  the  court,  by 
an  order  or  judgment  (decree  in  Michigan),  is  to  assign  the  res- 
id  ue  of  the  estate  to  such  persons  as  are  by  law  entitled  to 
the  same.  In  Michigan  the  assignment  is  made  subject  to 
the  widow's  right  of  dower,  if  any,  not  assigned  and  set  off 
to  her.  The  usual  practice  in  Wisconsin  is  the  same.  In  the 
judgment  or  decree  the  persons  are  to  be  named,  and  the 
part  to  which  each  is  entitled.  This  judgment  or  decree  is 
made  on  the  application  of  the  executor  or  administrator,  or 
of  any  person  interested  in  the  estate.  The  persons  to  whom 
the  estate  is  so  assigned  have  the  right  to  recover  their  re- 
spective shares  from  the  executor  or  administrator,  or  from 
any  person  having  the  same.* 

§  620.  When  shares  mmf  he  assigned  hef  ore  final  settlement. 
No  heir,  devisee  or  legatee  or  assignee  is  entitled  to  an  order 
for  •  his  share,  in  Wisconsin,  until  this  order  or  judgment  is 
made  (in  Michigan  until  the  payment  of  all  the  debts,  expenses 
and  allowances  is  made  or  provided  for),  unless  he  shall  give 
bond  to  the  judge,  in  such  sum  and  with  such  sureties  as  the 
court  shall  direct,  to  secure  the  payment  of  his  just  propor- 

^R  Su,  sea  8035,  subd.  Z.  practice  is  to  name  him  in  such  case^ 

*R.  S.,  sec.  8940.    See  Rule  XIX  and  determiDe  his  share  with  the 

Howell's  Stat,  §§  5964-6 ;  Act  57,  others  in  the  judgment    The  assign- 

1889  (8  Howell's  Stat,  §  5964).    The  ment  is  usually  made  in  the  same 

Wisconsin  statute  provides  for  as-  order  or  decree  with  the  allowance  of 

sign  ment  to  such  other  persons  as  are  the  final  account,  but  if  any  contro- 

by  law  entitled.    If  the  executor  or  versy  arises  as  to  the  several  rights, 

administrator  is  entitled  to  the  resi-  or  construction  of  a  will,  a  separate 

due  he  needs  no  assignment  of  it  order  or  decree  is  preferable.    (Forms 

But  a  judicial  determination  of  his  160,  250.) 
rights  may  be  important^  and  the 
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tion  of  the  same  or  such  part  as  remains  unprovided  for,  and 
to  indemnify  the  executor  or  administrator  against  the  same.^* 

§  620dj.  A^^ignramt  in  Minnesota. —  Under  the  probate  code, 
when  the  estate  is  fully  administered,  the  executor  or  admin- 
istrator is  required,  in  his  petition  for  hearing  his  final  account, 
also  to  petition  for  the  assignment  of  the  residue  to  the  per- 
sons entitled  thereto  by  law.  Unless  a  partition  is  asked  for, 
a  decree  is  made  which  names  the  persons  and  determines 
the  part  to  which  each  is  entitled.  If  real  estate  is  in- 
cluded, a  description  of  each  share,  as  near  as  may  be,  is  re- 
quired.*^ 

§  621.  Recording  decree. —  In  Minnesota  a  certified  copy  of 
the  decree  is  to  be  recorded  in  the  office  of  the  register  of 

10  R  a,  sec.  8041;  HoweU's  Stat,  provisions  of  the  testator's  wiU  (Foote 

g  5066.    If  the  executor  or  adminis-  v.  Foote,  61  id  181) ;  after  an  adinin- 

trator  delivers  a  share  under  the  or-  istrator  is  appointed  as  well  as  before 

der  of  the  court,  it  would  seem  that  (Brown  v.  Forsche,  48  id.  402X    See 

he  should  not  be  liable  for  any  defi-  Kennedy  v.  Shaw,  id.  850.  Under  the 

ciency  caused  thereby,  and  that  the  statute  of  Michigan  it  is  held  that 

bond  so  given  should  be  a  substitute  when  the  allowed  claims  are  paid, 

j>ro  tanio  for  his  bond.    If  the  bond  and  the  time  for  presenting  claims, 

is  for  his  indemnity,  it  would  seem  as  a  right,  has  expired,  it  is  the  duty 

that  he  should  have  an  option  as  to  of  the  administrator  to  turn  over  the 

taking  it,  and  the  right  to  decide  upon  property  to  the  heirs  or  distributees, 

the  sufficiency  of  the  sureties.    If  the  and  he  may  do  so  without  waiting  for 

court  can,  by  its  order,  deprive  him  an  order  of  the  probate  court  Acred- 

of  the  property,  and  still  leave  him  itor  whose  claim  is  after  ward  allowed 

and  his  sureties  liable  for  its  value  to  upon  cause  shown  cannot  in  such 

creditors,  it  would  seem  to  call  for  a  case  hold  the  administrator  responsi- 

legislative  remedy.  If  it  cannot,  then  ble.    Brown  v.  Forsche,  supra;  Wil- 

he  needs  no  indemnity.    In  such  a  lard  v.  Van  Leeuwen,  56  Mich.  15 

case  plene  administramt  ought  to  be  (Forms  158, 154, 155,  156)l 
a  good  defense  against  all  claimants.       '^  Probate  <Ik)de,  sees.  226-0.    If  a 

On  such  a  petition  the  probate  court  partition  is  applied  for  it  must  pre- 

must,  if  necessary  to  determine  the  cede  the  decree  of  assignment  and 

rights  of  the  petitioner,  construe  the  the  assignment  will  be  made  of  the 

wilL  See  Langrick  v.  Gospel,  48  Mich,  several  parts  in  severalty  according 

185.    In  Michigan  the  tendency  of  to  the  partition.    But  all  the  testi- 

the  decisions  has  been  to  encourage  mony  would   necessarily  be   taken 

the  settlement  of  estates,  when  there  and  the  rights  of  the  parties  deter- 

are  no  debts  or  they  are  provided  for,  mined  before  commissioners  to  make 

by  voluntary  proceedings  and  agree-  partition  are  appointed,  so  that  the 

ment  among  the  heirs  without  ad-  commission  or  warrant  can  direct 

ministration  (see  Needham  v.  Gillett  them  in  the  matter.    See  note  1,  «u- 

80  MiclL  574 ;  Mitchell  v.  Mitchell,  68  jpra,  and  the  next  chapter, 
id.  106) ;  or  legatees  regardless  of  the 
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deeds  in  every  county  in  which  are  any  lands  described  in  it." 
Probably  the  same  may  be  done  in  Wisconsin  under  the  gen- 
eral statute  for  recording  judgments,  decrees  and  orders  affect- 
ing the  title  to  lands." 

§  622.  Importance  of  the  statute  for  assignment —  In  no 
part  of  th^  statute  has  the  danger  of  looking  only  to  the  letter 
of  the  statute,  for  a  guide  and  rule  of  practice  in  matters  per- 
taining to  the  settlement  of  estates,  been  more  clearly  illus- 
trated than  in  the  construction  given  to  this  statute,  and  the 
decisions  under  it,  in  Wisconsin  and  Minnesota.  In  connec- 
tion with  the  subsequent  provisions  for  the  division  and  par- 
tition of  estates,  it  is  clear  that  the  statute  contemplates  a 
judicial  determination  of  the  respective  interests  and  rights 
of  all  persons  interested  in  the  estate,  both  real  and  personal, 
before  partition  or  distribution.  The  judgment  or  decree  is 
to  '^  name  the  persons  and  the  part  to  which  each  shall  be  en- 
titled." 

§  623.  Notice  necessary, — As  this  assignment  of  the  estate 
is  to  follow  upon  the  settlement  of  the  final  account  of  ad- 
ministration, and  the  statute  (which  in  terms  requires  notice 
of  the  allowance  of  the  accounts)  says  nothing  of  the  notice 
to  be  given  of  the  assignment,  a  loose  practice  has  sometimes 
prevailed  of  proceeding,  upon  a  mere  notice  of  settlement  of 
the  accounts,  to  settle  and  adjust  the  accounts,  and  then  at 
the  same,  or  some  subsequent  convenient  time,  and  <vithout 
notice  of  any  such  proceeding,  determining  the  rights  of,  and 
assigning  the  estate  to,  the  persons  entitled  thereto,  by  order, 
judgment  or  decree.  It  is  settled  that  such  a  judgment  is  void 
as  against  parties  interested  having  no  notice,^'  and  that 
minors  are  not  bound  by  it  in  Wisconsin  unless  properly  rep- 
resented by  guardians." 

11  Probate  Code,  sec.  22lfk  i*  Bresee  v.  Stiles,  suprcu  No  guard- 
is  R  S.,  sea  2286.  ian  ad  litem  is  required  for  minors 
1'  Bresee  v.  Stiles,  22  Wis.  120 ;  in  Minnesota,  unless  some  statute  re- 
Ruth  y.  Oberbrunner,  40  id.  288,  271-  quires  it  WiU  of  Mousseau,  80  Minn. 
72:  Wood  V.  My  rick,  16  Minn.  494  202;  Balch  v.  Hooper,  82  id.  15& 
(447);  Greenwood  ▼.  Murray,  28  id.  The  probate  court  may  appoint  a 
120l  See  post,  %  689a  and  nota  But  guardian  ad  litem  on  its  own  motion 
notice  is  not  necessary  of  a  decree  on  the  final  settlement  The  order  is 
for  distril:iution  to  creditors  whose  not  appealable.  Walker  ▼.  Hull,  85 
claims  are  aUowed.  Lanier  ▼.  Irvine^  Mich.  488.  In  Dickison  v.  Reynolds, 
24  id.  116.  48  id.  158, 160,  it  is  said  that^  when  aU 
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§  624.  Power  to  construe  ivitts. —  And  as  this  determination 
of  the  rights  of  parties  in  an  estate  disposed  of  by  will  nec- 
essarily involves  a  construction  of  the  will,  it  seems  that  pro- 
bate courts  under  such  statutes  are  (as  no  probate  courts  ever 
were  before)  courts  of  construction  as  to  wills  of  real  as  well 
as  personal  estate,  and  may  exercise  the  jurisdiction  as  fully 
as  a  court  of  equity,"  and  decree  a  trust  in  the  property  of 
the  estate  upon  equitable  principles." 

§  625.  Time  for  construction  of  unll. —  When  the  account 
rendered  by  an  executor  or  administrator  is  a  final  account, 
and  the  assignment  and  distribution  of  the  estate  are  to  fol- 
low upon  its  settlement,  the  time  has  arrived  for  the  court  to 
give  construction  to  the  wiU  (if  any),  and  to  determine  the 
persons  entitled  and  the  parts  to  which  they  are  entitled;" 
and  the  publication  of  notice  in  the  usual  way  is  suflScient  to 
give  the  court  jurisdiction  of  the  person  interested." 

demands  against  the  estate  are  satis-  ^^  Appeal  of  Schaeffner,  41   Wis. 

fled,  **  the  assignment  is  a  matter  of  260 ;  S.  G.,  45  id  614   For  an  instance, 

coarse  and  a  mere  formality,  which  see  Estate  of  Eastman,  34  Wis.  566b 

it  is  the  duty  of  the  court  to  make  Glover  v.  Beid,  80  Mich.  227,  and 

and  which  nobody  can  contest"  The  cases  cited ;  Byrne  v.  Hume,  84  id 

statement  is    made   arguendo,   the  185.    See  Estate  of  Ticknor,  18  id 

point  in  the  case  being  whether  there  44,  51 ;   Greenwood  v.  Murray,   26 

was  any  assignment  preceding  a  par-  Minn.  259;  State  v.  XJeland,  30  id 

tition  under  which  one  of  the  parties  277.    And  the  decree  is  conclusive  if 

claimed  •  The  propriety  of  an  assign-  not  appealed  from,  though  it  estab- 

ment,  when  an  estate  is  f  uUy  settled,  lishes  the  validity  of  a  void  devise  of 

probably  could  not  be  contested  But  land  (Greenwood  v.  Murray,  supra), 

surely  a  proceeding  which  can  be  in-  or  defeats  a  legacy.    See  Clark  v. 

stituted  only  on  the  application  of  Fredenburg,  supra;  Byrne  v.  Hume^ 

some   person    interested    (Howell's  supra;  S.  C,  86  Mich.  546. 

Stat,  §  5966),  which  results  in  a  de-  ^^  Brook  v.  ChappeJl,  84  Wi&  4ia 

cree  binding  upon  aU  the  parties  un-  See,*al80,  Jackman's  Will,  26  id  104 ; 

less  appealed  from,  although  by  it  a  Tryon  v.   Famsworth,  80   id   677 ; 

will  may  be  erroneously  construed  Chandler's  Appeal,  84  id  505. 

(see  Clark  v.  Fredenburg,  48  Mich.  ^^  Appeal    of  Schae£Ener,    supra, 

268,  264-^,  is  not  a  mere  formality.  Cases  may,  and  do,  arise  where  it  be- 

Proceedlngs  in  which  the  wills  of  comes  necessary  in  some  proceeding 

testators  or  the  statutes  of  descent  to  give  construction  to  a  will  before 

and  distribution  are  to  be  construed  the  estate  is  fully  settled    Such  was 

with  binding   effect   are    certainly  the  case  in  State  v.  Ueland,  80  Minn, 

open  to  contest  and  require  as  much  277,  282. 

judicial  caution  as.  and  more  learn-  i^  Appeal  of  Schaeffner,  supra,  264. 
ing  than,  any  other  proceeding  in  the 
settlement  of  estates. 
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§  626.  Practicei — As  persons  interested  in  the  settlement 
of  the  accounts  and  distribution  of  the  estate  are  the  same 
persons,  usually,  and  some  of  them  always,  it  would  seem  to 
be  a  proper  proceeding  to  include  the  application  for  an  as- 
signment of  the  residue  with  that  of  the  allowance  of  the 
final  account  as  the  probate  code  of  Minnesota  provides,  and 
to  give  notice  of  both  at  the  same  time  and  in  the  same  no- 
tice. This  is  now  the  usual  practice  in  Wisconsin.  The  pro- 
ceedings to  determine  what  the  residue  is,  and  who  shaU  have 
it,  are  so  intimately  connected,  relating  to  the  same  property 
and  the  rights  of  the  same  parties  therein,  that  there  seems 
no  necessity  for  separating  them  in  ordinary  cases.  In  many 
cases,  however,  a  subsequent  petition  and  notice  may  be  nec- 
essary. 

§  627.  Effect  as  to  real  estate. —  The  judgment  or  decree  in 
the  probate  court,  however,  cannot  change  the  legal  title  to 
lands  from  a  trustee  to  those  having  the  equitable  title.  It 
can  at  most  only  ascertain  and  determine  the  shares  to  which 
the  parties  are  entitled,  so  as  to  enable  them  to  demand  or 
recover  them  from  the  administrator  or  other  persons  having 
the  same.  The  utmost  effect  to  be  given  to  it  is  that  it  may, 
between  the  respective  parties,  be  conclusive  of  the  extent  of 
their  respective  equitable  rights  and  interests.^'  And  the 
question  was  recently  considered  a  very  important,  but  still 
an  open  question,  in  Wisconsin,  whether  the  judgment  assign- 
ing the  real  estate,  when  regularly  made  upon  proper  notice 
to  all  concerned,  is  binding  and  conclusive  upon  all  the  par- 
ties in  interest  until  reversed.^  But  it  is  now  settled  that, 
if  the  court  by  a  proper  notice  acquires  jurisdiction  of  the 
persons  interested,  they  are  bound  by  its  determination  of 
their  rights,  unless  reversed  on  appeal.    It  is  said  that  notice 

1' Dixon,  CX  J.,  in  GiUett  v.  Tre-  from  the  administration.    Gilfillan, 

ganza,   13  Wia  473,  477,  47a    See  C.  J.,  in  State  v.  Probate  Court,  25 

Leach   v.  Leach,   50  Yt  618.    The  Minn.  22,  25.    It  determines  to  whom 

question  of  title  cannot  be  tried  in  the  estate  passed  on  the  death  of  de- 

the  probate  court    A  decree  of  dis-  cedent,  and  to  what  extent  each  share 

tribution   is  not  necessary  to  pass  has  been  affected  by  administration, 

title  to  real  estate  to  heirs  or  devisees ;  Famham  v.  Thompson,  34  Minn.  880 ; 

that  passes  upon  the  death  of  the  Williams  v.  Davis,  18  Wis.  115. 
decedent    The  effect  of  the  decree       ^Cole.  J.,  in  Huth  v.  Oberbrunner, 

upon  real  estate  is  to  discharge  it  40  Wia  238^  269. 
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published  three  weeks  in  a  newspaper  "gave  the  court  juris- 
diction of  all  persons  interested  in  the  proceedings,  and  binds 
them  by  the  order,  if  the  order  is  otherwise  sufficient."  ^ 

§  628.  Court  cannot  decree  payment —  In  this  proceeding, 
though  the  entire  residue  be  in  money,  the  court  has  no  juris- 
diction to  adjudge  or  decree  payment  by  the  executor  op 
administrator.  Whatever  the  character  of  the  property  con- 
stituting the  residue,  the  judgment  or  decree  is  to  assign  it  to 
such  persons  as  are  by  law  entitled  to  it,  and  thereby  give 
them  the  right  to  recover  it  from  the  executor,  administrator 
or  other  person  having  it  in  possession." 

§  629.  Effect  of  assignment  of  personal  property. —  The  as- 
signment by  the  judgment  or  decree  of  the  court  of  probate 
therefore  is  to  transfer  the  legal  title  theretofore  held  by  the 
executor  or  administrator  to  the  proper  distributees  and  give 
them  a  right  of  action  against  him  for  it,  if  he  does  not  de- 
liver it  to  them,** 

21  Lyon,  J.,  in  Appeal  of  Schaeffner,  utes  do  not  contemplate  any  other 

41  Wi&  260,  264.    It  would  be  an  order  of  distribution  in  WiBConsin 

anomalous  jurisdiction  which  could  and  Michigan.    Distribution  as  weU 

name  the  persons  entitled  and  the  part  as  partition  of  lands  is  to  be  made 

to  which  each  is  entitled,  and  con-  after  the  assignment,   by  commis- 

clude  nobody  by  the  judgment    The  sioners,  when  required.    R  &,  sec, 

jurisdiction  to  construe  a  will  being  8943 ;  3  HowelFs  Stat,  g  5967.    In 

concurrent  with  tliat  of   courts  of  Minnesota^  where  the  proceeding  for 

equity,  the  determination  should  be  as  partition  and  distribution  (if  any)  by 

effectual  in  settling  the  rights  of  the  commissioners  must  precede  the  as- 

parties,  if  not  appealed  from.     See  signment  the  decree  of  assignment 

Greenwood  v.  Murray,  26  Minn.  259 ;  is  in  effect  a  decree  of  distribution. 

Clark  V.  Fredenburg,  43  Mich.  26a  Probate  Code,  sea  246.     The   con- 

^R  S.,  sec.  8940;  Probate  Code^  struction  of  the  former  statute  of 
sea  229 ;  HoweU's  Stat,  g  5965.  See  Minnesota  (like  that  of  Michigan)  in 
GUlett  V.  Treganza,  and  Williams  v.  Wood  v.  Myrick,  16  Minn.  494  (447), 
Davis,  8upra,  It  has  been  a  fre-  (450,  451),  is  directly  the  reverse  of 
quent  practice  to  order  payment  to  the  construction  in  Michigan  (where 
the  distributees  in  the  decree  assign-  assignment  must  precede  partition 
ing  the  residue.  But  such  an  order  and  distribution),  and  was  doubtless 
cannot  be  enforced  by  the  probate  forced  by  the  exigencies  of  the  con- 
court,  and  is  not  authorized  by  the  stitutional  limitation  of  the  jurisdic- 
statutes,  and  is  therefore  of  no  effect  tion.  See  Hurley  v.  Hamilton,  87 
whatever.    See  the  next  section.  Minn.  161.    If  the  residue  consists  of 

23  Ford  V.  Smith,  60  Wis.  222,  225.  money  it  is  usual  to  assign  it  to  the 

It  is  said  in  this  case  that  the  assign-  persons  entitled,  specifying  the  share 

ment  has  tiie  same  effect  in  law  as  of  each  in  dollars  and  cents ;  and 

an  order  of  distribution.    The  stat-  sometimes  chattels  or  choses  in  ao- 
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§  630.  Effect  of  decree  as  to  real  estate.—  But  the  right  of 
possession  of  the  executor  or  administrator  in  the  real  estate 
is  not  an  intervening  estate  between  the  decedent  and  the 
heir  or  devisee.**  The  title  passes  by  devise  or  descent  from 
the  death  of  the  decedent.**  The  judgment  or  decree,  there- 
fore, at  most  can  only  determine  the  respective  interests  of 
the  parties  in  such  title  as  the  decedent  had,  whether  legal  or 
equitable,  or  their  equitable  interests  in  such  as  the  executor 
or  administrator  may  have  acquired  the  legal  title  to,  in  trust, 
in  the  course  of  administration,*  and  give  to  them  the  right 
to  enforce  the  right  assigned,  in  any  proper  tribunal. 

§  631.  Executor^  etc.,  entitled  to  share, —  If  the  executor  or 
administrator  is  himself  entitled  to  the  residue  or  to  share 
therein,  he  needs  no  assignment  in  Wisconsin.  When  his  ac- 
counts are  settled,  and  all  claims  and  allowances  paid,  the  es- 
tate is  settled.  It  is  only  to  such  other  persons  as  are  by  law 
entitled  that  the  assignment  is  to  be  made  under  the  statute.*^ 

§  632.  Duty  of  administrator. —  It  may  often  happen  that 
an  administrator  does  not  know,  and  cannot  readily  produce 
the  evidence  to  show,  who  are  the  persons  entitled  to  the 
whole  of  the  estate.  In  such  cases,  doubtless,  the  prudent 
<sourse  for  him  would  be  to  procure  the  adjustment  and  settle- 
ment of  his  accounts  only,  and  if  he  is  not  interested  as  heir, 
legatee  or  devisee,  or  entitled  to  any  distributive  share  in  the 
estate,  permit  some  of  those  who  are,  to  take  the  responsibility 
of  moving  the  court  and  producing  the  evidence  upon  which  it 
may  act.  But  if  there  is  no  known  heir  or  distributee,  it 
would  be  his  duty  to  present  the  facts  to  the  court,  that  the 
proper  steps  might  be  taken  to  protect  the  interest  of  the 
state." 

tion  are<  assigned  in  severalty  as  may  ^Gillet  ▼.  Treganza»  mpra;  State 

be  agreed  upon  by  the  distributees  ▼.  Probate  Court,  supra. 

among   themselves.    The   order   or  ^^  But  the  judgment  should  show 

decree  in  such  case  should  recite  the  all  the  interests,  especially  in  the  real 

terms  of  the  agreement  estate  of  an  intestate,  as  it  becomes 

24  Campau  v.  Campau,  19    Mich,  the  only  record  evidence  of  heirship. 

116 ;  S.  C,  25  id  127.  ^  In  Minnesota,  however,  he  is  re- 

2B  Flood  V.  Pilgrim,  82  Wis.  876 ;  quired  to  petition  for  Uie  assignment 

Markwell  v.  Thorn,  28  id.  648 ;  Jones  of  the  residue.    Probate  Code,  sea 

V.  Bilbtein,  id.  221 ;  State  v.  Probate  226.    The  petition,  whether  it  couples 

Courts  25  Minn.  22,  25.  the  assignment  of  the  residue  with 
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§  633.  When  ths  probate  jurisdiction  ends. —  With  the  judg- 
ment or  decree  assigning  the  residue  to  the  persons  entitled 
thereto,  the  jurisdiction  of  the  court  of  probate  ends,  except 
when  invoked  in  a  proper  case  to  correct  what  has  been  done 
through  fraud  or  mistake,  to  divide  or  partition  that  which 
has  been  assigned  to  two  or  more  in  common,  or  to  permit  a 
suit  upon  the  administration  bond.  It  may  order  payment  to 
the  creditors.  It  can  only  assign  the  property  to  distributees, 
legatees,  heirs  or  devisees.^ 

§  634.  Testate  and  intestate  estates  —  Difference. —  It  is  ob- 
vious that  the  questions  which  may  arise  upon  proceedings  for 
the  assignment  of  testate  and  intestate  estates  are  very  differ- 
ent, the  first  being  assigned  according  to  the  will  of  the  testa- 
tor, with  such  exceptions  as  the  law  makes  in  certain  cases, 
and  the  other  according  to  the  statutes  of  distribution  and 
descent. 

§  635.  Testamentary  di^ositions  may  he  modified  or  partly 
defeated  hy  widotu*s  election. —  When  the  will  of  a  testator  dis- 
poses of  his  whole  estate,  and  he  leaves  a  widow,  the  distribu- 
tion under  it  may  be  greatly  modified  by  her  action.  In  Wis- 
consin and  Michigan  she  may  waive  any  jointure  settled  upon 
her,  or  pecuniary  provision  made  for  her  in  lieu  of  dower  be- 
fore marriage  without  her  assent,  or  any  such  provision  made 
after  marriage,  or  any  provision  made  for  her  by  her  husband's 
will,  and  within  one  year  after  his  death  elect  to  take  dower 
in  his  lands.^    In  Wisconsin  she  is  also  entitled  upon  such 

the  petition  for  allowance  of  the  final  tempt,  and  excommunication,  after 
account  or  not^  should  give  the  names  which,  by  '*  writing  to  his  majesty  " 
,  and  residences  and  relationship  to  the  by  significavit  directed  to  the  lord 
decedent,  or  interests  under  his  will,  chancellor,  the  machinery  of  the  law 
of  all  persons  interested,  so  far  as  can  was  set  in  motion  to  punish  the  con- 
be  ascertained ;  also  who^  if  any,  are  tempt  until  the  offender  obeyed, 
minors  under  disabilitie&  Under  the  new  court  of  probate  act 
^  It  is  a  surprise,  sometimes,  to  par-  in  England  this  jurisdiction  is  abol- 
ties  whose  rights  have  been  settled  ished,  and  courts  of  equity  decree  and 
and  determined  in  the  probate  court,  enforce  the  proper  distribution.  See 
to  find  that  the  court  which  deter-  1  Williams'  Ex'rs  (6th  Am.  ed.X  202; 
mined  their  rights  is  powerless  to  en-  2  id.  1484 

force  them.  The  ecclesiastical  courts  »  R.  S.,  sees.  2170-2172 ;  Laws  1882^ 

could  entertain  suits  for  legacies  or  ch.  65 ;  Howell's  Stat,  §§  5749-5751. 

distributive  shares,  but  could  not  en-  In  Wisconsin  her  election  must  be 

force  their  sentences  by  their  own  in  writing  filed  in  the  county  court 

process;   but  by  citation  for   con-  within  one  year  after  the  death  of  the 
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election  to  her  homestead  right  and  to  the  same  share  in  the 
personal  residue  as  a  child  under  the  statate  of  distribution, 
but  not  exceeding  one-third  of  the  whole  residue.'^  In  Michi- 
gan any  testamentary  disposition  of  personal  property  by  a 
married  man  is  subject  to  the  election  by  the  widow  to  take 
any  interest  that  may  be  given  to  her  by  the  will,  or,  in  lieu 
thereof,  to  what  the  statute  of  distribution  would  give  her  if 
he  had  died  intestate,  until  it  amounts  to  $5,000 ;  and  of  the 
residue  of  the  estate  one-half  the  sum  or  share  that  would 
have  passed  to  her  under  the  statute  of  distribution.  She  is 
entitled  to  this  if  no  provision  is  made  for  her  by  the  will.*^  In 
Minnesota  a  surviving  husband  or  wife  is  entitled  to  take  free 
from  any  testamentary  devise  or  other  disposition  thereof  not 

testator.  Sea  2172;  Albright  v.  Al-  provisions  of  the  wilL  Towle  ▼, 
bright,  70  Wia  52a  Petition  for  as-  Towle,  79  Wia  696. 
fiignment  of  dower  in  county  court  is  s^R  S.,  sec.  2172;  Laws  1882,  ch. 
a  sufficient  election.  Wilber  ▼.  Wil-  265 ;  Leach  v.  Leach,  65  Wis.  284, 
ber,  52  id  29&  When  filing  pre-  291.  If  she  takes  under  the  will,  she  • 
suined  to  be  authorized  by  the  does  not  share  in  property  not  dis- 
widow.  Beem  v.  Kimberly,  72  id.  843.  posed  of  by  the  will,  nor  in  a  lapsed 
See  as  to  election:  Application  of  legacy  or  devise  (upon  the  same  prin- 
Mary  EL  Wilber,  62  id.  295 ;  Wilber  ciple,  probably).  Hardy  v.  Scales,  54 
T.  Wilber,  supra;  Zaegel  v.  Kuster,  id.  452.  What  would  be  the  rights 
61  Wis.  81 ;  Hardy  v.  Scales,  54  id.  of  a  widow  as  to  the  homestead  in 
452.  The  court  wiU  elect  for  an  in-  Wisconsin,  if  no  provision  is  made 
sane  widow.  Van  Steenwyck  v.  for  her  by  the  will,  quoeref  See  A.1- 
Washbum,  59  id.  48a  The  probate  bright  v.  Albright,  70  id.  528,  585-6. 
court  may  elect  for  her.  State  ▼.  '*  Whether  in  such  case  further  legis- 
XJeland,  80  Minn.  277.  Whether  so  lation  is  necessary  in  order  to  prop- 
in  Michigan,  quoeref  Bassett  V.  erly  protect  the  wife  and  widow  is  a 
Judge  of  Probate,  87  Mich.  167.  matter  addressed  to  the  wisdom  of 
Election  by  the  court  at  domicile  of  ^  another  department  of  the  state  gov- 
testator  will  be  followed  in  ancillary  emment"  Cassoday.  J.,  p.  586.  See 
administration.  Washburn  v.  Van  Byan,  C.  J.,  in  Godfrey  v.  Thornton, 
Steenwyck.  82  Minn.  886.  Election  ap-  46  id.  677,  pp.  688-4. 
plies  only  to  lands  of  which  the  bus-  M«  Howell's  Stat,  §  5824.  The  elec- 
band  died  seized.  Westbrook  v.  Van-  tion  must  be  in  writing,  filed  in  the 
derburgh,  86  Mich.  80.  In  Michigan,  probate  court  within  one  year  after 
to  elect  to  be  endowed,  the  widow  the  probate  of  the  wUL  Id.,  §  5825 ; 
must  commence  proceedings  within  Estate  of  Smith,  60  Mich.  186.  See  Bas- 
a  year  for  the  assignment  or  recov-  sett  v.  Probate  Judge,  supra.  Prior 
ery  of  her  dower.  A  devisee  enti-  to  this  statute  her  right  to  any  dis- 
tled  to  elect  between  a  devise  and  tributive  share  of  personalty  was  cut 
contract  is  estopped  by  accepting  the  off  by  a  gift  of  the  whole  to  others 

by  will    Miller  v.  Stepper,  82  id.  194. 


334  PSOBATB  LAW  AND  PBAOTIOE. 

assented  to  by  the  survivor  in  writing :  (1)  The  homestead 
for  life  if  there  is  lawful  issue  of  the  decedent  living,  or  abso- 
lutely if  there  is  no  such  issue,  free  from  all  debts  or  claims 
upon  the  estate  of  the  deceased.  (2)  One-third  of  all  other 
real  estate.'* 

§  635a.  Special  devise  or  teqtiest  in  lieu  of  some  pa/rticular 
thing  or  interest  in  Michigan. —  The  Michigan  statute  also 
provides  that  when  any  special  devise  or  bequest  is  made  to 
the  wife  in  lieu  of  any  particular  thing  or  any  particular  in- 
terest to  which  she  might  be  entitled  in  case  of  intestacy,  her 
election  between  them  shall  not  deprive  her  of  the  right  to 
leave  the  testamentary  disposition  of  property  in  all  other 
respects  unaffected  and  unimpaired.'^* 

§  636.  Legacy  to  subscribing  witness. —  Any  beneficial  de- 
vise or  legacy  to  a  subscribing  witness  is  void,  unless  there  are 
two  other  competent  subscribing  witnesses ;  ^  but  if  he  would 
have  been  entitled  to  any  share  of  the  estate,  if  there  was  no 
will,  so  much  of  such  share  as  will  not  exceed  the  devise  or 
bequest  will  be  saved  to  him." 

§  637.  Children  born  after  making  vnU. — If  any  child  is 
born  to  the  testator  after  making  his  will,  and  no.  provision  is 

'1  Probate  Code,  sea  63,  subd.  1,  2 ;  affected  by  eabsequent  changes  in 
sea  64.  If  provision  is  made  for  a  the  law  of  descent  or  distribution, 
widow  (or  surviving  husband)  by  a  Desnoyer  v.  Jordan,  27  id.  205. 
will,  it  presents  a  case  for  election.  'i»  Howell's  Stat,  §  6824,  subd.  2. 
There  is  no  statutory  provision  con-  A  widow  cannot  under  this  act  take 
cerning  election  in  such  cases.  See  a  legacy  of  personalty  in  lieu  of 
Washburn  v.  Van  Steenwyck,  82  dower,  and  also  claim  a  distributive 
Minn.  886,  889 ;  State  v.  Ueland,  30  share  of  the  remaining  personal  es- 
id.  277.  But  since  1875  (when  dower  tate  bequeathed  to  othera  Estate  of 
was  abolished  in  Minnesota)  the  com-  Smith,  60  Mich.  186.  This  statute 
mon-law  rule  as  to  election  is  in  operates  as  an  absolute  limitation 
force  there  and  no  election  is  re-  upon  the  power  of  a  husband  to  dis- 
quired,  unless  the  intention  that  the  pose  of  his  personal  estate.  The  right 
widow  should  not  have  both  the  pro-  of  the  widow  is  saved  to  her,  though 
vision  made  by  the  will  and  that  the  will  ignores  her. 
made  by  law  is  manifested  by  the  '^R.  S.,  sec  2284^  "Two  other  sub- 
will  Estate  of  Gotzian,  84  Minn,  scribing  witnesses.**  Probate  Code, 
159 ;  McGowan  v.  Baldwin,  46  id.  sec.  21 ;  Howell's  Stat,  §  5791. 
477.  When  election  is  not  required.  ^  B.  S.,  sea  2285 ;  Ftobate  Code, 
Sherman  v.  Lewis,  44  id.  107.  See  sec  22 ;  Howell's  Stat,  §  579a  This 
Fairchild  v.  Marshall,  42  id.  14  An  is  taken  from  the  English  statute  (25 
ante-nuptial  contract  fairly  and  equi-  Geo.  IL,  ch.  6),  and  founded  upon  the 
tably  made  is  binding,  and  cannot  be  old  rule^  which  rendered  persons  in- 
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made  for  him  by  the  will,  he  is  entitled  to  the  same  share  as 
he  would  be  if  there  was  no  will,  unless  the  intention  is  appar- 
ent from  the  wiU  itself  that  no  provision  should  be  made  for 
such  child.** 

§  638.  Cliild  omitted  "by  mistake  or  accident. — When  a  testa- 
tor omits  to  provide  for  any  of  his  children,  or  for  the  issue 
of  any  deceased  child,  and  it  shall  appear  that  the  omission 
was  not  intentional,  but  was  made  by  mistake  or  accident, 
such  child  or  issue  shall  have  the  same  share  of  the  estate  as 
if  the  testator  had  died  intestate.'^ 

terested  incompetent  witnesses  in  any  An  unborn  child  is  a  competent  lega^ 

caae  or  court    This  is  the  only  relict  tee.    Chambers  v.  Shaw,  52  id.  18. 

of  the  rule  left  hera    The  statute  au-  See  Knorr  t.  Millard,  57  id.  265.    An 

thorizes  the  subscribing  witness  in  after-born  child  cannot  be  deemed  in 

such  a  case  to  recover  his  share,  as  any  proper  sense  provided  for  by  a 

next  of  kin  or  heir,  from  the  devisers  general  devise  of  a  reversion  to  the 

and  legatees,  pro  rata  out  of  the  heirs  of  the  testator.    Waterman  v. 

property  given  them  by  will.    If  the  Hawkins,  63  Me.  156^    When  all  the 

estate  is  to  be  distributed,  leaving  children  of  the  testator  living  at  the 

the  void  devise  or  legacy  to  fall  into  execution  of  the  will,  for  whom  some 

the  residue  like  a  lapsed  legacy  (see  provision  was  made,  died  before  him, 

Mann  ▼.  Hyde,  71  Mich«  278X  and  without  issue,  evidence  that  he  said 

the  share  so  to  be  recovered  equals  to  his  wife,  after  the  birth  of  subse- 

the  void  devise  or  legacy,  and  the  quently-born    children,    *'You   will 

residuary  devise  or  legacy  is  to  share  have  all  there  is,'*  was  held  not  sufB- 

in  the  pro  rata  contribution,  the  cient  to  show  an  intention  to  omit  to 

curious  effect  of  the  statute  would  provide  for  them,  and  that  they  were 

seem  to  be  that  the  only  part  of  the  entitled  to  share,  as  if  he  had  died  in- 

testator's  will  which  would  be  sub-  testate.    Bancroft  v.  Ives,  8  Gray, 

stantially  carried  out  would  be  the  867.    This  statute  does  not  apply  to 

part  which  the  statute  makes  void.  the  case  of    an  illegitimate    child. 

MR  a,  sec.  2286;  Probate  Code,  Kent  v.  Barker,  2  id.  585. 

sec  88 ;  Howell's  Stat,  §  5809.    That  » R.  S.,  sec.  2287 ;  Probate  Code, 

the  parent  lived  many  years  a^ter  sea  40 ;  Howell's  Stat,  §  5810.    The 

making  the  will  and  birth  of  the  old  rule,  which  placed  the  burden  on 

child  does  not  change  the  rule.    Bre-  those  who  sustained  the  will  to  show 

see  V.  Stiles,  22  Wis.  120 ;  Newman  v.  the  intention  to  omit  (see  Terry  v. 

Waterman,  68  id.  612.  6ia    But  a  Foster,  1  Mass.  146;  Wild  v.  Brewer, 

provision  that  the  rights  of  the  resid-  2  id.  570 ;  Church  v.  Oocker,  8  id.  17 ; 

uary  legatee  under  the  will  shall  not  Wilder  v.  Gross,  14  id  857 ;  Wilson  v. 

be  aflfected  by  the  future  birth  of  any  Fosket,   6   Met    400 ;    Converse   v. 

child  indicates  such  intention.  Preu-  Wales,   4   Allen,  512 ;    Ramsdill  v. 

tiss  V.  Prentiss,  14  Minn.  18  (5)l    The  Wentworth,101  Mass.  125),  is  reversed, 

right  of  posthumous  children  vests  and  the  mistake  must  appear  by  evi- 

immediately  upon  their  birth.    Cath.  denca    The  evidence  of  accident  or 

Ben.  Ass'n  v.  Fimane^  50  Mich.  82.  mistake  must  be  clear.    Moon  v.  Es- 
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§  639.  How  provided  for. — Under  the  statutes  cited,  the 
shares  of  such  after-born  children,  or  children  or  their  issue 
omitted  by  accident  or  mistake,  may  be  assigned  by  the  pro- 
bate court.  They  are  to  be  taken  from  the  estate,  not  dis- 
posed of  by  the  will,  if  any,  and  if  that  is  insufficient  the  sev- 
eral devises  and  legacies  must  abate  proportionally  to  make 
up  such  shares ;  except  that  any  specific  devise  or  legacy  or 
provision  of  the  wiU  may  be  exempted  from  the  apportionment 
if  the  obvious  intention  of  the  testator  in  relation  thereto 
would  be  defeated  by  it,  in  which  case  a  different  apportion- 
ment may  be  adopted  in  the  discretion  of  the  court.** 

§  640.  Abatement  for  debts^  etc- — When  any  part  of  the  es- 
tate devised  or  bequeathed  by  will  shall  be  necessarily  taken 
for  the  payment  of  debts,  expenses  of  administration  and 
family  expenses,  the  several  devises  and  legacies  must  abate 
proportionally,  except  that  if  it  appears  necessary,  in  order  to 
carry  into  effect  the  intention  of  the  testator,  specific  devises 
and  legacies  may  be  exempted ;  *'  but  devises  of  real  estate  are 

tate  of  Evans,  60  Wis.  667.  But  need  lieu  of  dower,  must  be  taken  into  ac- 
not  appear  from  the  face  of  the  wilL  count  in  estimating  the  several  con- 
Newman  V.  Waterman,  63  id.  613.  tributions.  Mitchell  ▼.  Blain,  6  Paige, 
The  proper  remedy  is  in  the  county  588.  Whether  the  remedy  is  ezdu- 
court  on  the  probate  of  the  wiU  or  sive  in  the  probate  courts  quxxref  See 
assignment  of  the  residue.  A  claim-  Newman  v.  Waterman,  63  Wi&  612, 
ant  of  full  age  who  is  present  at  the  620  et  seq. ;  R.  a,  8ec&  8865,  8868 ; 
probate  of  the  wiU  and  allows  the  es-  HowelFs  Stat,  §§  5817,  582a  The 
tate  to  be  assigned  to  the  devisee  remedy  would  probably  be  ezclu- 
cannot  afterward  attack  it  in  eject-  sive  in  the  probate  court  in  Minne- 
ment  Newman  v.  Waterman,  suprcu  sota.  Probate  Code,  sees.  89,  40,  41, 
A  bequest  of  ten  dollars  shows  an  in-  44.  The  constitution  makes  the  ju- 
tention  to  omit  to  provide  any  more,  risdiction  of  the  estates  of  deceased 
Case  V.  Young,  3  Minn.  209  (140)l  persons  ezclusiva  See  Mitchell,  J., 
36  R  a,  sea  2288;  Probate  Code,  in  State  v.  XJeland,  80  Minn.  277,  281. 
sec.  41 ;  Howell's  Stat,  §  5811.  This  *7  r.  a,  sec&  3864-5 ;  Probate  Code, 
somewhat  ambiguous  discretion  sees.  39,  40,  41,  44.  The  code  makes 
doubtless  relates  only  to  the  specific  no  specific  provision  for  abatement 
devises,  legacies  or  provisions  which  in  case  it  becomes  necessary  for  pay- 
may  be  omitted  in  the  apportionment^  ment  of  debts*  When  their  pay- 
and  not  to  changing  the  pro  rata  ment  leaves  a  deficiency  to  pay  leg- 
basis  of  the  apportionment^  which  acies,  in  Michigan  they  must  abate 
would  in  effect  be  making  a  new  will  according  to  the  rules  of  law  appli- 
for  the  testator.  In  New  York,  where  cabla  Howdl's  Stat,  §§  5816>17. 
no  such  discretion  is  given,  all  leg-  The  rule  would  be  the  same  in  the 
acies^  even  a  legacy  to  the  widow  in  other  states. 
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not  required  to  contribute  in  such  case  until  the  personal  es- 
tate is  exhausted.*® 

§  640a.  Legacy  or  devise  in  lieu  of  dower ^  etc.y  does  not  abate 
except  for  debts. —  When  a  testator  makes  any  provision  for 
his  widow  which  she  accepts  in  lieu  of  dower  and  distributive 
share  under  the  statute,  she  is  not  a  gratuitous  beneficiary, 
but  takes  all  that  the  will  provides  for  her  as  a  purchaser  for 
value,  not  subject  to  any  abatement  until  all  other  assets  are 
exhausted  and  there  are  still  debts  unpaid.*®* 

§  641.  Statutory  rules  of  construction. — The  statutes  estab- 
lish some  rules  of  construction  which  in  some  respects  change 
or  modify  the  rules  of  the  common  law.  Every  devise  of 
land  is  construed  to  convey  aU  the  estate  of  the  devisor  therein 
which  he  could  lawfully  devise,  unless  the  intention  to  convey 
a  less  estate  clearl}^  appears  hy  the  wilL^  Any  estate,  right  or 
interest  in  lands  acquired  by  the  testator  after  making  his 
will  will  pass  by  it  the  same  as  lands  held  at  the  time  of  mak- 
ing the  will,  if  such  shall  manifestly  appear  by  the  wiU  to 
have  been  the  testator's  intention.*® 

s<*  As  to  the  order  of  abatement^  comes  a  creditor  of  the  estate,  and, 

see  McGronigal  v.  Ck>lter,  82  Wis.  614,  if  the  whole  estate  is  required  for 

634    After  a  decree  of  the  probate  the  payment  of  debts,  she  receives 

court  fixing  the  amount  to  be  con-  her  pro  rata  share  with  other  cred- 

tributed  by  a  devisee  to  make  up  a  itora    Tracy  v.  Murray,  44  Mich.  109. 

deficiency,  his  lands  cannot  be  sold  That  the  same    rule   applies   to   a 

under  a  license  to  pay  such  assess-  legacy  in  payment  of  a   debt^  see 

ment;  it  must  be  enforced  by  execu-  McLean  v.  Robertson,  126  Mass.  537. 

tlon,  under  HowelFs  Statutes,  §  5820  soR  a,  sec  2278;   Probate  Code, 

(R  &  Wis.,  sea  8868).    Atwood  v.  sec.  17;   Howell's  Stat.  §  5786;   In 

Frost,  51  Mich.  860.    As  to  legacies  re  Pierce,  56  Wi&  560,  564-5.    This 

of   specific   personal    property,  see  statute  merely  changes  the  common-> 

Proctor  ▼.  Robinson,  85  id.  284 ;  Eber-  law  presumption,  when  no  words  of 

stein  V.  Camp,  87  id.  176^  inheritance  are  used,  that  only  a  life 

s^  In  re  Gotzian,  84  Minn.  159,  167,  estate  was  intended.  It  does  not  ex- 
and  cases  cited ;  Pollard  v.  Pollard,  1  elude  in  a  proper  case  evidence  of 
Allen,  490;  Isenthart  v.  Brown,  1  surrounding  circumstances  in  de- 
Ed.  Ch.  411 ;  Wood  v.  Yandenburgh,  termining  the  intention.  Dew  v. 
6  Paige  Ch.  277.  In  Michigan  the  Kuehn,  64  Wis.  293.  See  Wier  v. 
logical  result  of  the  doctrine  that  Mich.  Stove  Co.,  44  Mich.  506,  508. 
she  takes  as  a  purchaser  is  carried  ^R.  S.,  sec  2279;  Probate  Code, 
out  The  purchase  is  complete  when  sec.  18.  This  section  says:  "All 
she  accepts  the  provisions  of  the  wilL  property.'*  This  was  always  tlie  rule 
Until  then  the  provision  is  an  offer  as  to  personal  property.  Howell's 
merely.  When  she  accepts  it  she  be-  Stat,  §  5787.  See  Newman  v.  Water- 
22 
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§  642.  Principles  of  constmctian. —  The  primary  rule  of 
construction  of  all  wills  is  that  the  intention^  as  gathered  from, 
the  whole  instrument,  is  to  control,  even  if  some  embarrass- 
ment attends  carrying  it  into  effect ;  ^  and,  when  satisfactorily 
evinced  by  the  will  as  a  whole,  is  to  govern  notwithstanding 
any  technical  or  literal  meaning  of  particular  clauses  to  the 
contrary.*^  But  words  are  presumed  to  be  used  by  the  tes- 
tator in  their  ordinary  and  familiar  sense,  unless  something 
appears  to  show  that  they  were  used  in  a  different  sense.* 
The  intent  —  consistent  with  the  rules  of  law  ** — is  to  be  gath- 
ered from  the  terms  of  the  will  itself  and  the  surrounding 
circumstances.^  If  the  intention  is  not  clearly  expressed,  the 
language  may  be  read  in  the  light  of  the  surrounding  circum- 
stances.** When  the  intention  of  the  testator  is  clearly  indi- 
cated on  the  face  of  the  whole  will  construed  together,  such 
intention  is  to  govern  if  it  is  possible  to  give  it  effect/^ 

§  643.  Void  devises  and  "bequests. —  But  in  carrying  out 
this  principle  of  construction  the  intention  so  ascertained  must 
be  in  accordance  with  the  law  of  the  state.  Any  devise  or 
bequest  contrary  to  law  is  void  and  the  estate  does  not  pass 

man,  68  Wis.  612, 616;  In  re  Gotzian,  244;  Porter  ▼.  Porter,  60  Mich.  456; 

84  Minn.  159.    The  limitations  and  Rivenett  v.  Bourquin,  58  id.  10. 

restrictions  contained  in  the  chapters  ^  Golder  ▼.  Littlejohn,  80  Wis.  844^ 

of  the  statutes  relating  to  estates  in  850 ;  In  re  Oertle,  supra;  Fraser  y. 

land,  uses  and  trusts  and  powers,  al-  Chene,  2  Mich.  81 ;  Kinney  v.  Elin- 

though  questions  under  them  may  ney,  84  id.  250 ;  Cumniings  v.  Corey, 

arise  in  the  construction  of  wills,  58  id.  494 ;  Eyer  t.  Beck,  70  id.  179 ; 

must  be  omitted  here  as  not  within  Morrison  v.  Sessions,  id  297 ;  Landis 

tiie  limited  scope  of  this  work,  v.  Olds,  9  Minn.  90  (79). 

41  Estate  of  Eastman,  24  Wis.  556,  *i  Chandler's  Appeal,  84  Wis.  605 ; 
660;  Chandler's  Appeal,  84  id.  505;  Hopkins  v.  Holt,  9  id.  228;  Scott  v. 
In  re  Gertie,  84  Minn.  178,  177;  West,  68  id.  529 ;  Tuxbury  ▼.  French^ 
Jameson's  Appeal,  1  Mich.  99 ;  Rock  41  Mich.  7,  10,  11. 

River  Paper  Ca  v.  Fisk,  47  id.  212.  *«  Id. ;   Wheeler  v.  Hartshorn,  40 

This  rule  is  elementary.    Palms  v.  Wi&  88;   Webster  ▼.  Morris,  66  id. 

Palms,  08  id.  855,  861 ;  Stebbins  ▼.  866 ;  Eberts  v.  Eberts,  42  Mich.  404. 

Stebbins,  86  id.  474  But  an  omitted  description  cannot  be 

42  Yeamshaw's  Appeal,  25  Wis.  21.  supplied  by  parol  evidence.  Crooks 
See  Butler  v.  Trustees,  etc.,  27  Minn.  v.  Whitford,  47  Mich.  288;  Sherwood 
355 ;  Whiting  v.  Whiting,  42  id.  548 :  v.  Sherwood,  45  Wis.  857. 
Radford  v.  Radford,  45  id.  48 ;  Jame-  ^^  Estate  of  Goodrich,  88  Wi&  492 ; 
son's  Appeal,  supra;  Wales  v.  Tem-  Will  of  Ehle,  78  id.  445 ;  Bailey  v.  Bai- 
pleton,  83  Mich.  177.  ley,  25  Mich.  185 ;  Tracy  v.  Murray, 

«)  Sydnor  v.  Palmer,  29  Wis.  226,    49  id.  85 ;  Palms  v.  Palms,  68  id.  855. 
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by  it.  It  would  seem,  therefore,  that  although  the  will  has 
been  proved  and  allowed,  if  upon  construction  it  is  entirely 
void,  the  estate  should  be  assigned  as  an  intestate  estate.^  If 
a.  single  devise  or  bequest  is  void,  and  others  good,  the  estate 
fio  attempted  to  be  given  would  become  a  part  of  the  residue 
to  pass  under  the  residuary  provision,  if  any,  or  to  the  heirs.*' 
§  643a.  Special  rules  of  construction  and  limitation. —  In 
"Wisconsin  a  recent  act  of  the  legislature  provides  that  relig- 
ious corporations  or  societies  organized  under  the  laws  of  the 
.state  shall  be  deemed  and  considered  charitable  corporations 
within  the  provisions  of  section  2039  of  the  statutes,  which 
•excepts  devises  to  charitable  corporations  from  the  limita- 
tion of  the  suspension  of  the  power  of  alienation ;  and  further 
provides  that  no  gift,  grant  or  devise  to  a  literary  or  chari- 
table corporation  shall  be  valid,  unless  made  at  least  three 
months  before  the  death  of  the  person  making  the  same.  It 
further  provides  that  no  person  leaving  a  widow,  child  or 
parent  shall  devise  or  bequeath  more  than  one-half  his  estate, 
after  payment  of  his  debts,  to  any  benevolent,  charitable, 
literary,  scientific,  religious  or  missionary  society,  association 
or  corporation,  in  trust  or  otherwise.  Such  devise  or  bequest 
is  valid,  however,  to  the  extent  of  one-half  and  no  more.*^ 
The  statute  of  Michigan  in  relation  to  religious  societies  con- 
tains very  stringent  provisions  which  make  all  gifts  and  de- 
vises to  any  officer  or  member  of  any  religious  or  ecclesias- 
tical body  as  such,  void  for  all  purposes.  No  person  can 
exercise  the  power  or  franchises  of  a  corporation  sole,  and  any 
Attempt  by  will  to  confer  such  is  void.**^     Devises  or  be- 

^Ruth  ▼.  Oberbrunner,  40   Wis.  heirs  by  intestacy,  subject  to  the  trust 

288;  Heiss  v.  Murphey,  id.  276;  Es-  so  far  as  valicL    Wilson  v.  Odell,  58 

4iate  of  Hoffen,  70  id.  522 ;  Ford  v.  Mich.  533 ;  Mann  v.  Hyde,  71  id.  278 ; 

Ford,  id  19.    But   intestacy  as  to  Farrand  v.  Petit,  84  id.  671.    As  to 

property  purporting  to  be  disposed  of  what  the  widow  takes  under  a  will 

^y  a  will  is  a  question  of  construe-  giving  her  the  provision  made  by 

tion.    Turner's  Appeal,  48  Mich.  869,  statute,  see  Kelly  v.  Reynolds,  39  id. 

878L    See  Palms  v.  Palms,  68  id.  855 ;  464.    When  in  such  case  the  shares 

St  Amour  ▼.  Rivard,  2  id.  294.  in  a  lapsed  legacy  or  devise  in  addi- 

^Buth  V.  Oberbrunner,  Heiss  ▼.  tion,  see  Johnson  v.  Johnson,  82  Minn. 

Murphey,   euprcu     Real   estate,    in  513. 

which  a  trust  is  created  for  accumu-  <^  Wi&  Laws  of  1891,  ch.  859. 

lation  and  distribution  beyond  the  *^  Howell's    Stat,   §§    4638-4640. 

tftatntory   prohibition,  goes  to   the  Under  this  statute  such  a  deed  as 


34:0  FBOBATB  LAW  AND  FBAOTICS. 

quests  to  the  state  of  Michigan  or  the  people  thereof  in  trust 
for  the  benefit  of  any  insane  person  are  valid,  and  provision 
for  the  management  of  such  trusts  by  the  state  is  made.**® 

§  644.  Construction  is  a  judicial  power  only. —  In  construing 
wills  the  power  exercised  by  the  court  is  strictly  a  judicial 
power.  The  cypres  power  exercised  by  the  English  chancel- 
lor by  virtue  of  the  royal  prerogative  does  not  exist  under  our 
laws.  Therefore,  if  the  will  establishes  a  charitable  trust  and 
the  intention  has  been  so  vaguely  and  imperfectly  expressed 
that  the  cestui  que  trust  cannot  be  ascertained,  the  charity 
must  fail.*®  And  generally  when  the  language  is  so  vague 
and  indefinite  that  the  property  given,  or  the  object  of  the 
testator's  bounty,  cannot  be  ascertained  from  the  will,  the  de- 
vise or  bequest  is  void. 

§  645.  Extrinsic  evidence. — The  general  rule  is  that  parol 
evidence  of  intention  is  not  admissible  to  explain,  construe  or 
add  to  to  the  terms  of  the  will,  or  to  correct  mistakes  in  a  will 
which  are  not  apparent  on  its  face."  But  when  the  will  con- 
tains two  inconsistent  descriptions,  extrinsic  evidence  may  be 
resorted  to  to  ascertain  which  is  the  true  description ;  ^  and 
where  there  is  a  latent  ambiguity,  as  if  the  object  of  the  testa- 
tor's bounty  or  subject  of  disposition  is  described  in  terms  ap- 
plicable indifferently  to  more  than  one  person  or  thing,  evi- 
dence is  admissible  to  prove  which  of  the  persons  or  thiugs 
was  intended,  including  declarations  of  the  testator." 

that  stated  in  the  syllabus  to  Smith  >-Id.;  Case  ▼.  Young,  8  Minn.  2(M> 

V.  Bonhoof.  2  Mich.  116,  would  be  (140)l 

void.  See  as  to  this  statute  and  be-  ^  Morgan  t.  Burrows,  45  Wis.  211. 
quest  to  religious  societies  (corporate  See  Sydnor  v.  Palmer,  29  id.  226 ; 
and  unincorporated  Estate  of  Tich-  Webster  v.  Morris,  66  id.  866^  Ez- 
nor,  13  Mich.  44.  trinsic  evidence  of  the  situation  and 
^^  Howell's  Stat,  ch.  49.  circumstances  of  the  testator  is  ad- 
MHeiss  V.  Murphey,  supra;  Estate  mitted  to  enable  courts  to  constme 
of  Hoffen,  70  Wis.  522.  The  q/  pres  any  indefinite  or  uncertain  language 
doctrine  was  sometimes  applied  to  used  in  his  will ;  but  not  of  his  dec- 
other  than  gifts  for  charitable  uses,  laration  as  to  his  intention,  or  what 
It  is  explained  by  Whipple,  J.,  in  the  person  who  drew  the  wiU  meant 
St  Amour  v.  Rivard,  2  Mich.  294|  by  the  language.  Dew  v.  Kuehn, 
801-4.  64  id.  29a  See  Scott  v.  West,  68  id. 
»i  Sherwood  v.  Sherwood,  45  Wis.  629, 535-6 ;  Scott  v.  Neeves,  77  id.  805 ; 
857.  See  Christman  v.  Colbert,  88  Tuxbury  v.  French,  41  Mich.  7; 
Minn.  609,  61t  Eberts  v.  Eberts,  42  id.  404 ;  Waldion 
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§  646.  Issue  of  deceased  child  or  relation^  devisee  or  legatee. 
When  a  devise  or  legacy  is  given  by  a  will  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  or  legatee  dies 
before  the  testator,  leaving  issue  who  survive  the  testator,  the 
issue  will  take  the  devise  or  legacy,  unless  a  different  disposi- 
tion is  made  or  directed  by  the  will."  But  the  word  relation 
in  this  section  means  only  a  relation  by  consanguinity  —  a  re- 
lation of  the  blood  of  the  testator."  In  any  other  case  the 
devise  or  legacy  lapses  if  the  testator  survives  the  devisee  or 
legatee. 

§  647.  Life  estate  in  personal  property. —  Life  estates  are 
very  frequently  given  by  will,  in  both  real  and  personal  prop- 
erty, with  remainder.  When  personal  property  is  bequeathed 
for  life,  with  remainder  to  other  legatees,  the  general  rule  is 
that  it  is  to  be  converted  into  money  by  the  executor  and  in- 
vested in  permanent  securities,  and  the  income  only  paid  to 
the  legatee  for  life.  But  if  from  the  will  it  appears  that  the 
intention  of  the  testator  was  that  personal  chattels  of  a  char- 
acter that  may  be  taken,  used  and  enjoyed  in  specie  should  be 
so  taken  by  the  legatee  for  life,  the  executor  may  deliver 
them  to  the  legatee  and  he  will  be  no  further  responsible  for 
them  during  the  life  estate.  At  the  termination  of  the  life 
estate  it  is  his  duty  to  take  possession  of  what  the  legatee  for 
life  dies  possessed  of,  and  dispose  of  it  for  distribution  accord- 
ing to  the  will."    It  is  treated  as  a  specific  bequest  for  life. 

▼.  WaldroD,  45  id.  850.    But  no  am-  ing    opinion,   p.  407 ;    Rivenett    y. 

biguity  can  be  raised  by  evidence  Bourquin,  58  Mich.  10,  12;  Mann  y. 

when  there  is  none  in  the  language  Hyde,  71  id.  278 ;  Strong  v.  Smith, 

of  the  wilL    Kinney  v.  Kinney,  84  84  id.  567,  and  cases  therein  cited, 
id.  260.    But  see  Rivenett  v.  Bour-       "Cleaver  v.  Cleaver,  39  Wis.  96, 

qnin,  58  Mich.  10, 14 ;  Case  v.  Young,  100-1  (a  case  of  peculiar  hardship). 

8  Minn.  209  (140).    As  to  the  rules  See  Esty  v.  Clark,  101  Mass.  86 ;  Kim- 

f or  construction  of  wiUs  generally,  ball  v.  Story,  108  id.  882,  885 ;  Paine 

see  1  Redfield,  Wills,  ch.  9,  §  4 ;  2  v.  Prentiss,  5  Met  896 ;  Dickinson  y. 

WUliams'  Ex'rs,  pt  8,  bk.  8,  ch.  2,  Purvis,  8  Serg.  &  Rawle,  71. 
§  1,  and  Perkins'  notes  to  6th  Am.        «  Colder  v.  Littlejohn.  80  Wis.  844, 

ed. :  Jarman's  Rules  of  Construction,  351-2.    See  In  re  Gertie,  84  Minn. 

3  Jarman,  Wills.  762  et  seq.   See  rules  173 ;  Weeks  v.  Jewett,  45  N.  H.  540 ; 

in  Wales  v.  Templeton,  83  Mich.  177.  Lynde  v.  Estabrook,  7  AUen,  68,  72 ; 

MR.  a,  sea  2289;  Probate  Code,  Straub's  Appeal,  1  Pa.  St  86;  Ger- 

aec.  42;  Howell's  Stat,  §  5812.    See  man  v.  German,  27  id.  116:  Mosely 

Eberts  v.  Eberts,  supra,  and  dissent-  v.  Marshall,  22  N.  T.  200,  205. 
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But  choses  in  action  which  do  not  admit  of  use,  enjoyment 
and  sale  under  a  general  bequest  for  life,  with  directions  to 
the  executor  to  sell  after  the  death  of  the  legatee  for  life,  do 
not  pass  in  specie.  The  bequest  is  general  as  to  such  property, 
and  it  is  to  be  converted  into  permanent  securities  and  the  in- 
come therefrom  paid  to  the  legatee  for  life." 

§  648.  Tenant  for  life  should  receipt  for  property. —  The  exec- 
utor should  take  a  receipt  from  the  legatee  for  life,  and  the 
receipt  should  specify  the  property  and  the  nature  of  the  leg- 
acy." The  court  of  chancery  formerly  required  security  from 
the  tenant  for  life  for  the  benefit  of  the  remainder-man ;  but 
such  security  is  not  now  required  excepting  in  special  cases.* 
The  rule  is  that  if  the  gift  for  life  of  articles  perishable  in 
their  nature,  or  which  are  consumed  in  the  using,  is  specifiCy 
it  amounts  to  an  absolute  gift  of  the  property ;  ^  but  if  the 
legatee  for  life  dies  possessed  of  any  part,  the  remainder  takes 
effect.  Otherwise,  it  must  be  sold  and  invested,  and  the  in- 
terest paid  to  the  legatee  for  lif e.*^ 

i^7  Golder  y.  Littlejohn,  supra;  held  to  give  the  widow  an  absolute 
Schehr  v.  Look,  84  Mich.  263.  See  estate  Jones  y.  Jones,  25  Mich.  401 
when  the  wiU  gives  a  power  to  the  (see  notes  to  this  case,  annotated  ed.X 
life  tenant  to  use  a  portion  of  the  See  Sutphen  v.  Ellis,  35  id.  44(1.  It  is 
capital  if  necessary  for  the  parpoees  a  question  of  intention  of  the  testa- 
directed,  In  re  Oertle,  supra.  See  tor  to  be  gathered  from  the  terms  of 
Healey  v.  Toppan,  45  N.  H.  243,  260,  the  will  in  each  case. 
261 ;  Kinmouth  v.  Brigham,  5  Allen,  ^  Grolder  v.  Littlejohn,  supra.  A 
270.  There  is  a  class  of  cases  some-  receipted  inventory  should  be  filed  in 
what  frequent  in  which  a  testator  the  probate  court  In  re  Oertle,  «u- 
provides  for  his  widow  and  a  re-  pra^  181-2.  See  Sutphen  v.  Ellis,  su- 
mainder  over  in  such  terms  as  to  pra;  Proctor  v.  Robinson,  85  Mich, 
leave  a  doubt  whether  the  widow  284 ;  2  Williams' Ex'rs,  1896  (6th  Am. 
takes  an  absolute  or  a  life  estate.  A  ed.),  and  note  6. 
devise  to  the  wife  absolute  in  its  ^  2  Williams'  Ex'rs,  1896  (6th  Am. 
terms  coupled  with  a  power  to  sell  ed.),  note  c;  In  re  Oertle,  supra.  See 
'*the  estate"  with  a  remainder  over  Sutphen  v.  Ellis,  supra. 
of  "  the  property  "  gives  only  a  life  **  Healey  v.  Toppan,  supra;  Lynde 
estate  t»  the  widow  with  power  to  v.  Estabrook,  «/jjra;  Scott  v.  Perkins, 
sell  the  life  estate  only.  Jones  v.  28  Me.  22 ;  Tyson  v.  Blake,  22  N.  Y. 
Jones,  66  Wis.  810  (see  Brant  v.  558.  See  Golder  v.  Littlejcyhn,  supra. 
Virginia  Coal  and  Iron  Co.,  98  U.  S.  **  See  Healey  v.  Toppan,  supra. 
826).  A  life  estate  to  the  widow  When,  as  sometimes  happens  in  this 
with  full  power  to  dispose  of  the  country,  a  farmer  gives  by  his  will  a 
property  with  a  remainder  over  of  life  estate  in  his  farm  and  personal 
''what  shall  remain"  at  her  death,  property,  consisting   of   stock   and 
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§  6iSa.  Construction  of  tvills  generally. —  The  necessary 
limitations  of  a  work  like  this  preclude  even  a  digest  of  the 
numerous  cases  and  almost  innumerable  questions  of  construc- 
tion that  have  arisen  and  been  decided  by  our  courts,  and 
therefore  no  attempt  is  made  to  touch  upon  more  than  such 
general  principles  and  statutory  rules  as  are  of  constant  ap- 
plication in  the  settlement  and  assignment  of  the  estates  of 
testators. 

§  649.  Assignment  of  intestate  estates — Minnesota  and  Wis- 
consin.—  The  assignment  and  distribution  of  the  estates  of  in- 
testates are  according  to  the  provisions  of  the  statutes.  In 
Minnesota  the  residue  of  personal  property  is  to  be  distributed 
the  same  as  real  estate.^  In  Wisconsin  the  rule  is  the  same, 
except  that  when  the  deceased  leaves  a  widow  and  lawful 
issue,  the  widow,  who  has  dower  in  the  real  estate,  takes  the 
same  share  of  the  personal  residue  as  a  child.^ 

§  649(2.  The  same  in  Michigan. — The  statutes  of  Michigan 
have  a  more  elaborate  scheme  of  distribution  of  intestate  per- 
sonal estate.  (1)  One-third  goes  to  the  widow  (if  any),  and 
two-thirds  to  the  children  or  issue  of  deceased  children  if  more 
than  one.  (2)  If  but  one  child  or  issue  of  one  deceased,  one- 
half  to  the  widow,  and  one-half  to  the  child  or  issue.  (3)  If 
there  is  no  issue  of  the  deceased,  and  the  personal  residue  does 
not  exceed  $1,000,  the  widow  takes  the  whole ;  if  it  exceeds 

farming  implements   on  the  farm,  Pa.  St  116;  Hoeely  v.  Marshall,  22 

with  remainder  to  others,  it  some-  N.  Y.  205. 

times  is  an  important  question  to  the  ^  Probate  Code,  eeo.  70,  subd.  6.  If 

tenant  for  life  whether  the  bequest  there  is  a  will  which  disposes  of  aU 

is  specific  or  not    That  a  tenant  for  the  testator's  estate,  and  makes  no 

life  is  bound  to  keep  up  the  number  provision  for  surviving  wife  or  hus- 

of  the  original  stock,  see  2  Williams'  band,  the  survivor  takes  the  same  in- 

Ex'rs  (6th  Am.  ed),  1896,  note  d  1.  terest  in  real  estate  as  in  case  of  in- 

That  the  court  may  require  security  testacy ;  but  not  in  the  personal  es- 

from  the  tenant  for  life  of  personal  tate.   Bee  In  re  Bausch,  86  Minn.  291, 

chattels,  where  it  is  shown  that  there  298. 

is  danger  that  the  property  wiU  be  <i>B.  S.,  sec.  8985,  subd.  6.  When 
wasted,  secreted  or  removed,  see  Ho-  she  waives  a  will  and  takes  by  elec- 
mer  v.  Shelton,  2  Met  194;  Lang-  tion,  she  can  take  no  more  than  one- 
worthy  V.  Chadwick,  13  Cona  42 ;  2  third  of  the  personal  residue.  Sec 
Kent's  Com.  854.  But  his  liability  is  2172,  Laws  1882,  ch.  265.  If  she  takes 
to  be  governed  by  the  intent  of  the  under  a  will,  she  takes  no  share  in 
testator.    See  German  v.  (German,  27  property  not  disposed  of  by  the  will 

Hardy  v.  Scales,  54  Wis.  452. 
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» 

$1,000 ;  the  excess  goes  one-half  to  the  widow ;  one-half  to  the 
father  if  living;  if  not,  then  to  the  mother,  brothers  and  sis- 
ters, and  the  issue  of  any  deceased  brother  and  sisters,  if  any, 
in  equal  shares.  (4)  If  there  is  no  father,  mother,  brother, 
sister,  nor  issue  of  any  deceased  brother  or  sister  living,  the 
widow,  if  any,  takes  the  whole.  (5)  If  there  are  no  relations 
in  the  degrees  above  specified  nor  widow,  the  distribution  fol- 
lows the  rule  of  descent  of  real  estate.  If  the  decedent  was 
a  married  woman,  the  order  of  distribution  is  the  same,  giving 
the  surviving  husband  the  same  interest  as  a  widow.*^ 

§650.  Estates  of  non-residents. —  There  is  this  difference, 
however,  in  case  the  deceased  was  a  non-resident.  The  real 
estate  descends  according  to  the  law  of  the  state,  while  the 
personal  residue  is  distributed  according  to  the  law  of  the 
domicile  of  the  deceased.'*  But,  as  we  have  seen  before,  if 
the  administration  is  ancillary,  the  residue  should  generally 
be  transmitted  to  the  place  of  domicile  for  distribution.** 

§  651.  Changes  in  rule  of  descent — The  rule  of  descent  has 
been  changed  from  time  to  time  by  statutes,  and  in  many 
cases  is  very  different  from  the  rule  of  the  common  law.  It 
differs  considerably  in  Wisconsin,  Michigan  and  Minnesota; 
and  in  aU  these  states,  as  in  many  others,  has  been  modified 
from  time  to  time  as  the  judgment  of  the  legislature  deter- 
mined. 

§  652.  Descent  of  real  estate  in  Wiscimsin. —  In  Wisconsin 
the  descent  is  in  the  following  order,  subject  to  dower  and 
homestead  rights,  or  curtesy  therein,  if  any:  (1)  In  equal 
shares  to  the  children  of  the  intestate  and  the  lawful  issue  of 
any  deceased  child  by  right  of  representation,  and  if  no  child 
of  the  intestate  is  living,  then  to  all  his  lineal  descendants 
equally,  if  they  are  in  the  same  degree  of  kindred,  otherwise 
by  right  of  representation.^  (2)  If  the  intestate  leaves  no  law- 

<^  Howell's  Stat,  §  5847,  subd.  6, 7.  personal  estate  of  a  deceased  wifa 

It  is  only  the  personal  property  of  Breen  v.  Pangbom,  51  id.  29. 

which  the  decedent  dies  possessed  not  ^  2  Kent's  Com.,  428^  429.    See  the 

lawfully  disposed  of  by  his  last  will  authorities    collected,    2    Williams* 

which  is  for  distribution.    See  Cran-  Ex'rs  (6th  Am.  ed.X  1515,  n.  u.    See 

son  V.  Cranson,  4  Mich.  230,  236 ;  Mil-  ante^  §  185  and  note, 

ler  V.  Stepper,  32  id.  194, 201-2.  Under  «  Ante,  ch.  IX,  n.  71 ;  ch.  XII,  n.  59. 

subdivision  7,  no  one  can  take  any  wsee  §  667,  infra.    If  the  intestate 

larger  share  than  the  husband  in  the  held  an  undivided  interest^  they  take 
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f ul  issue,  to  the  widow  or  surviving  husband,  if  any ;  if  none, 
to  the  parents  of  the  deceased,  or  to  the  survivor  of  them  if 
one  is  dead.  (3)  Failing  lawful  issue,  widow  or  surviving  hus- 
band or  parents,  then  to  the  brothers  and  sisters  equally,  and 
to  the  children  of  any  deceased  brother  or  sister  by  right  of 
representation."  (4)  Failing  widow,  husband,  father,  mother, 
brother  or  sister,  then  to  the  next  kin  of  equal  degree,  except 
that  if  they  claim  through  diflferent  ancestors,  those  claiming 
through  the  nearest  ancestor  are  to  be  preferred.  (5)  But  if 
one  of  an  intestate's  children  surviving  him  shall  die  under 
age,  and,  not  having  been  married,  leaving  other  children  of 
the  same  intestate  surviving,  then  all  the  estate  which  came 
to  such  deceased  child  by  inheritance,  or  by  testamentary  gift, 
from  the  deceased  parent,  shall  descend  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  the  issue  of  any  de- 
ceased child  of  the  same  parent  by  right  of  representation." 

the  same  shares  of  the  undivided  in-  bridge's  Estate,  48  Micli.  94.  See,  also, 
terest  Shepardson  v.  Rowland,  28  Sheffield  y.  Lovering,  12  Mass.  489; 
Wi&  108.  As  to  evidence  of  priority  Nash  v.  Cutler,  16  Pick.  491 ;  McAfee 
of  the  death,  and  inheritance  when  a  v.  Gilmore,  4  N.  H.  891.  But  the  ex- 
whole  family  perish  together  in  a  isting  condition  of  the  title  at  the 
conflagration,  see  Estate  of  Ehle,  78  death  of  the  child  is  regarded.  If 
Wi&  445.  sold  at  guardian's  sale  for  the  benefit 

^  Not  to  the  i98ue  beyond  children,  of  the  child  in  his  life,  the  purchaser 

2  Kent's  Com.  424,  425;  Pitt  y.  Pitt,  takes  the  title,  and  it  would  not  be 

1  Salk.  250.  divested  by  the  subsequent  death  of 

A  Only  estates  which  come  by  in-  the  child  under  age  and  unmarried. 
heritance  from  the  parent  "  Person-  Wiesner  v.  Zaun,  tupra;  Cole,  J., 
alty,  except  heir-looms,  ...  is  p.  218.  But  the  proceeds  of  the  sale  re- 
never  inherited."  Ryan,  C.  J.,  in  Es-  maining  in  the  hands  of  the  guardian 
tate  of  Eirkendall,  43  Wis.  167,  179 ;  would  be  treated  as  real  estate.  R  S., 
Lyon,  J.,  S.  (1,  p.  176.  The  brothers  and  sec.  4011.  Personal  property  of  the 
sisters  take  as  heirs  of  the  deceased  deceased  child,  however  derived, 
parent,  and  not  as  heirs  of  the  de-  would  go  to  the  heirs  of  the  child 
ceased  child.  Perkins  v.  Simonds,  28  under  the  statute ;  to  the  surviving 
Wis.  90 ;  Wiesner  v.  Zaun,  39  id.  188,  parent^  if  any ;  otherwise,  to  the 
204,  205.  If  it  came  to  the  deceased  brothers  and  sisters.  The  next  of 
child  by  testamentary  gift,  the  rule  kin  stand,  with  regard  to  the  pei*sonal 
would  probably  be  the  same.  This  estate,  in  the  same  condition  as  a  re- 
statute  would  seem  to  make  the  mar-  siduary  legatee  under  a  will.  Cooper 
riage  or  living  to  twenty-one  years  v.  Cooper,  L^  B.  7  Eng.  &  Ir.  App, 
of  age  a  condition  of  the  devise.  Ch.  H.  L.  53.  It  goes  to  the  personal 
218,  Laws  1883.  This  is  in  fact  an-  representative.  See  Pease  v.  Walker, 
other  step  in  the  administration  of  20  Wis.  573 ;  Estate  of  Kirkendall,  48 
the  ancestor's  estata    Jenks  v.  Trow-  Wis.  167. 
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(6)  If  in  the  last  case,  all  the  other  children  of  the  deceased 
parent  are  dead,  it  descends  to  all  the  issae  of  such  other  chil- 
dren equally,  if  they  are  in  the  same  degree  of  kindred  to  the 
deceased  child  whose  inheritance  they  taJce;  otherwise  accord- 
ing to  the  right  of  representation.  (7)  If  the  intestate  leaves 
no  widow  (nor  husband  —  see  2  above)  or  kindred,  the  estate 
escheats  to  the  state  and  is  added  to  the  school  f  und.^ 

§  652a.  Estate  of  adopted  children — Wisconsin. —  In  Wis- 
consin, if  an  adopted  child  dies  seized  or  possessed  of  any 
estate  which  came  to  such  child  by  inheritance  from  or  upon 
distribution  of  the  estate  of  any  parent  by  adoption,  not  hav- 
ing lawfully  devised  the  same  and  leaving  no  surviving  wife, 
husband,  issue  or  descendants,  the  same  descends  or  is  to  be 
distributed  to  the  next  of  kin  of  such  parents  by  adoption.*** 

§  653.  Homestead  in  Wiscansin. —  If  the  decedent  leaves 
issue  and  a  widow,  she  takes  the  homestead  during  her  widow- 
hood. Upon  her  death  or  marriage  again  the  children  become 
entitled  to  the  possession  of  their  inheritance  therein.^® 

§  653a.  Descent  in  Michigan. —  The  statute  of  Michigan  has 
been  recently  amended,  and  though  similar  differs  in  some  im- 
portant particulars  from  that  of  Wisconsin.  The  order  is  as 
follows :  (1)  In  equal  shares  to  the  children  and  issue  of  any 
deceased  child  by  right  of  representation ;  if  no  child  is  living, 
to  all  the  lineal  descendants ;  if  all  are  in  the  same  degree  of 
kindred,  they  share  equally,  otherwise  by  right  of  representa- 
tion (subject  to  the  dower  and  homestead  rights  of  the  widow, 
if  any).  (2)  If  there  is  a  surviving  husband  or  widow,  and  no 
issue,  one-half  to  the  surviving  husband  or  widow,  and  the 
other  half  to  the  parents,  or  surviving  parent  if  but  one  sur- 
vives. If  there  is  no  issue,  husband  or  widow,  the  whole  to 
the  parents,  or  surviving  parent  if  but  one  survives ;  if  there  is 
no  issue,  father  or  mother,  then  (subject  to  the  foregoing  pro- 
vision for  surviving  husband  or  widow)  to  the  brothers  and 

^  R.  S.,  sec.  2270 ;  Laws  1883,  ch.  Michigan  statute  applies  only  to  real 

219.  estate.    See  note  706,  infra. 

6te  Laws  1882,  ch.  222  (a  &  R  Aa  ^o  R.  S.,  sec  2271.    Upon  marrying 

Stat,  sec.  2272a).  The  case  of  Hole  v.  again  her  dower  right  remains  in  the 

Bobbins,  53  Wis.  514,  was  the  cause  homestead.    Bresee  v.  Stiles^  22  Wis. 

of  this  legislation.    It  applies  to  both  120. 
real  and  pei'sonal  estate.    The  recent 
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sisters  and  children  of  deceased  brothers  and  sisters  by  right 
of  representation.  The  provision  made  for  the  widow  in  this 
statute  is  in  lieu  of  dower.  (3)  If  there  is  neither  issue,  hus- 
band, widow,  father,  mother,  brother  or  sister,  nor  children  of 
any  deceased  brother  or  sister,  then  to  the  next  of  kin  of 
equal  degree,  except  that  if  they  claim  through  different  an- 
cestors, those  claiming  through  the  nearest  ancestors  are  pre- 
ferred. (4)  If  several  children,  or  one  child  and  the  issue  of 
any  deceased  child  or  children,  inherit,  and  a  surviving  child 
shall  die  under  age  not  having  been  married,  the  estate  that 
he  inherited  from  his  parent,  not  lawfully  disposed  of,  de- 
scends in  equal  shares  to  the  other  children  and  the  issue  of  any 
deceased  child  by  right  of  representation.  (5)  If  in  the  last 
case  all  the  other  children  are  dead,  then  to  all  the  issue  of 
said  deceased  children  equally  if  they  are  in  the  same  degree 
of  kindred;  otherwise  by  right  of  representation.  (6)  If 
there  is  a  husband  Or  wife  surviving  and  no  issue,  parent, 
brother,  sister,  nor  child  of  brother  or  sister,  the  surviving 
husband  or  wife  takes  the  whole.  (7)  If  there  is  no  surviving 
wife,  husband  or  kindred,  the  estate  escheats  to  the  people  for 
the  benefit  of  the  primary  school  fund.'*^*  (8)  If  an  adopted 
child  who  inherited  from  the  adopting  parent  dies  intestate, 
leaving  no  issue^  and  possessed  of  any  real  estate  so  inherited, 
such  real  estate  is  to  descend  to  the  same  persons  and  in  the 
same  manner  as  though  the  deceased  had  been  the  natural 
child  of  the  adopting  parent.^^^ 

§  654.  Minnesota — Rights  of  husband  and  wife. — The  statute 
of  Minnesota  has  some  provisions  as  to  descent  very  different 

TO»  Howell's  Stat,  §  5772a,  amended  Jenks  v.  Trowbridge's  Estate,  48  id. 

in  1888  and  by  Act  IdS,  1889  (3  How-  94.    The  share  of  the  child  who  dies 

ell's  Stat,  §  6772a).    The  principal  under  age  and  unmarried  goes  to 

changes  are  in  the  provisions  for  the  those  who  would  take  it  if  he  had 

surviving  husband  or  widow  if  there  died  in  the  ancestor's  life-tima    But 

is  no  issue,  and  in  placing  both  par-  it  does  not  apply  to  estate  which 

ents   on   an   equality.     The   estate  came  to  the  child  so  dying  from  any 

passes  to  designated  relations  because  other  source;    Burke  v.  Burke,  84  id. 

of  their  particular  relationship  and  451. 

not  because  of  kinship  in  a  certain       '^^  Public  Acts  1891,  act  81.    This 

degree.    Rowley  v.  Stray,  82  Mich,  substitutes  the  relations  by  adoption 

70.    Subd.  4  and  5  (6  and  7  former  for  the  blood  relations  as  to  such  es- 

statute)  relate  only  to  real  estate,  tate.    See  j)oaf,  ch.  XXIL 
Personalty   is   not    inherited.     See 
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from  that  of  Wisconsin.'^  The  surviving  husband  or  wife  (if 
any)  takes  the  homestead /br  life  if  the  deceased  leaves  surviv- 
ing issue.  If  the  decedent  leave  no  issue,  then  the  whole  title 
of  the  deceased  free  from  his  or  her  debts ;  ^  also,  by  such  title 
as  the  deceased  had,  one-third  of  all  lands  of  which  the  de- 
ceased was  seized  or  possessed  at  any  time  during  coverture 
freed  from  any  testamentary  or  other  disposition  to  which  the 
survivor  shall  not  have  assented  in  writing,  but  subject  in  its 
just  proportion  to  the  payment  of  debts,  in  case  of  a  deficiency 
of  personal  assets.^ 

§  655.  Descent  in  Minnesota. —  Subject  to  the  rights  of  the 
surviving  wife  or  husband,  if  any,  or,  if  there  be  none,  the 
homestead  free  from  debts  or  claims  upon  the  estate  of  the 
decedent  and  the  other  lands,  subject  to  such  debts,  if  any, 
descend  in  the  following  order :  (1)  To  the  children  and  law- 
ful issue  of  any  deceased  child  by  right  of  representation. 
(2)  If  no  child  or  lawful  issue  of  a  deceased  child  survive  the 
decedent,  the  surviving  husband  or  wife,  if  any,  inherits  the 
whole  (as  in  "Wisconsin).  (3)  Failing  issue,  husband  or  wife, 
to  the  father,  or  (4)  If  no  father  -survives,  to  the  mother,  or 
(5)  Failing  all  the  above,  to  his  brothers  and  sisters  and  to 
the  lawful  issue  of  any  deceased  brother  or  sister  by  right  of 
representation,  or  (6)  Failing  all  these,  to  his  next  of  kin  in 
equal  degree,  preferring  those  claiming  through  the  nearest 
ancestor  to  those  claiming  through  an  ancestor  more  re- 
mote.'** 

§  656.  Share  of  child  who  dies  under  age,  etc. —  The  statute 
retains  the  provision,  as  to  the  inheritance  of  any  surviving 
child  who  dies  under  age  and  unmarried,  that  it  shall  descend 
in  equal  shares  to  the  other  children  and  to  the  issue  of  any 
deceased  child  by  right  of  representation ;  and  also,  the  same 
provision  as  the  Wisconsin  and  Michigan  statutes  in  case  all 
the  other  children  are  dead.    The  inheritance  goes  to  all  the 

71  Probate  Code,  cb.  IIL  v.  Van  Der  Mey,  42  id.  189l  A  widow 

7'Sea68L    It  is  a  life  estate  with  no  cannot  waive   the  homestead  and 

limitation  upon  the  manner  of  enjoy-  take   one-third    thereof  absolutely. 

ment  analogous  to  dower.   Holbrook  Hintzer  t.  St  P.  Trust  Ca,  45  id.  823. 

v.  Wightman,  31  Minn.  lOa    It  can-  wgec.  64.    See  Washburn  v.  Van 

not  be  divested  by  will.    Id. ;  Eaton  Steenwyck,  82  Minn.  836. 

V.  Bobbins,  29  id.  827.    See  McCarthy  ^  Code,  sees.  63, 64. 
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surviving  issue  equally  if  all  are  in  the  same  degree  of  kin- 
dred ;  otherwise,  according  to  the  right  of  representation  J* 

§  657.  Escheat  in  Minnesota. — If  there  is  a  failure  of  heirs, 
the  estate  escheats  to  the  stateJ^ 

§  658.  Who  a/re  next  of  "kin. —  For  the  purpose  of  deter- 
mining who  are  the  next  of  k:in  under  these  statutes,  the  de- 
grees of  kindred  are  to  be  computed  according  to  the  rule  of 
the  civil  law."  This  rule  is  to  count  up  the  degrees,  from  one 
of  the  persons  related,  to  the  common  ancestor,  and  down  to 
the  other  from  the  common  ancestor,  and  taking  the  number 
of  degrees  in  both  lines.  By  this  rule,  for  instance,  "The 
grandmother  is  one  degree  nearer  of  kin  than  the  uncles."  "^ 

%  659.  Degrees  of  kindred. —  The  following  diagram  will 
show  the  degrees  of  kindred  by  this  rule: 


8   Great 
Grand  Parent 

\ 

4     Great 
Uncle  or  Aunt 

\             \ 

9 

Grand  Parent 

1                              8                    5ChUdofG't 
Parent              Uncle  or  Aunt         Uncle  or  Aunt 

S   Brother                        4 
or  Sister                  Couatn 

\ 

.\. 

1 
Child 

13  Nephew 
1     or  Niece 

a 

6  Oounin*B    1 
ChUd      J 

4 

Grand  Child 

4  Grand  Ne- 
phew or  Niece 

\ 

3    Great 
Grand  Child 

5  G'tG'd  Ne- 
phew or  Niece 

§  660.  Kindred  of  the  halfllood.— Kindred  of  the  half-blood 
inherit  equally  with  kindred  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  came  to  the  intestate  by  descent, 
devise  or  gift  of  some  one  of  the  ancestors  of  the  intestate,  in 


7<Code,  sec.   64^   subd  7,  a    See  anoe."  See  State  ▼.  Probate  Ck>art»  25 

notes  68  and  10a,  suprcu    Subdivis-  Minn.  22,  25. 

ion  6  of  section  70  of  tlie  Probate  ^^Sec.  64^  subd.  9. 

Code  could  not  apply  this  rale  to  76R.  a,  sea  2272;  Probate  Code^ 

personal    estaie   without    changing  sea  68 ;  Howell's  Stat,  g  5776a. 

the  meaning  of  the  word  **  inherit-  ^  Estate  of  KirkendaU,  48  Wis.  167, 

177. 
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which  case  those  not  of  the  blood  of  such  ancestor  are  ex- 
cluded from  the  inheritance^®  This  statute  abolishes  the  com- 
mon-law distinction  between  kindred  o  *  the  whole  and  half- 
blood,  except  as  to  ancestral  estate.™ 

§  661.  Exception  as  to  ancestral  estate  in  Michigan, —  The 
construction  of  the  exception,  excluding  next  of  kin  of  the 
half-blood  from  the  inheritance  of  ancestral  estate,  has  been  a 
subject  of  considerable  discussion.  But  the  doctrine  that  it 
applies  only  where  there  are  next  of  kin  of  both  the  whole  and 
the  half-blood  in  the  same  degree,  and  that  the  inheritance 
passes  to  the  nearest  of  kin,  in  every  case,  though  not  of  the 
ancestral  blood,*  to  the  exclusion  of  more  remote  kindred  of 
the  ancestral  blood,  is  settled  in  Michigan.^ 

§  662.  The  same — Wisconsin. —  In  the  only  case  decided  in 
Wisconsin  the  construction  is  the  reverse  of  that  in  Michigan, 
and  next  of  kin  of  the  half-blood  not  of  the  blood  of  the  an- 
cestor were  passed  in  favor  of  more  remote  kindred  of  the 
ancestral  blood.^ 

§  663.  Applies  only  to  inherited  estate, —  This  exception  is 
limited  to  real  estate  inherited  from  an  ancestor  only.^ 

§  664.  Illegitimate  children, —  The  estate  of  any  illegitimate 
child  who  dies  intestate  without  lawful  issue  descends  to  his 
mother ;  or,  if  she  is  dead,  to  her  heirs-at-law,  in  Wisconsin 
and  Minnesota — to  the  relatives  of  the  intestate  on  the 
mother's  side,  in  Michigan.^    He  is  in  all  cases  an  heir  of  his 

78  statutes  cited  in  note  76.  not  decided  in  that  case,  the  conten- 

w  McCracken  v.  Roger,  6  Wis.  278.  tion  being  over  personal  properly. 

See  Rowley  t.  Stray,  82  Mich.  70 ;  ^  Van  Sickle  v.  Gibson,  40  Mich. 

Van  Sickle  v.  Qibson,  40  id.  170.  The  170.    The  title  to  personal  property 

term  "ancestor "in  this  statute  means  never  comes  to  the  next  of  kin  by 

the  person  from  whom  the  estate  inheritance^  but  from  the  executor 

passes.    Bailey  v.  Bailey,  25  id.  185.  or  administrator,  and  has   no   an- 

As  to  the  English  statute  of  distribu-  cestral  chanicter.    Estate  of  EJrken- 

tion,  see  Sheffield  v.  Lovering  12  dall,  suprcu 

Mass. 489, 494.  MR.  a,  sec.  2278;  Probate  Code, 
60  Rowley  v.  Stray,  82  Mich.  70.  sec  66 ;  HoweU's  Stat,  §  5778a.  This 
81  Ryan  v.  Andrews,  21  Mich.  229.  does  not  recognize,  but  does  not  im- 
^  Perkins  v.  Simonds,  28  Wis.  90,  pair,  the  rights  of  his  widow  if  be 
92.    This  decision  was  strongly  ques-  leave  a  widow  and  no  issuer    Keeler 
tioned  by  Ryan,  GL  J.,  in  Estate  of  v.  Dawson,  78  Mich.  600.    He  is  al- 
Kirkendall,  48  Wis.  167,  177-0,  and  ways  an  heir  to  his  mother.    Wat- 
explained  by  Lyon,  J.,  in  the  same  sen  t.  lion  Brewing  Ca,  61  Mich, 
case^  pp.  174-5 ;  but  the  quesdon  was  595. 
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mother,  and  "  shall  be  considered  the  heir  of  the  person  who 
shall,  in  writing,  signed  in  the  presence  of  a  competent  wit- 
ness, have  acknowledged  himself  to  be  the  father  of  such 
child,"  ®  in  Wisconsin  and  Minnesota.  But  such  child  can- 
not claim  any  interest  in  the  estate  of  any  kindred  of  father 
or  mother  by  right  of  representation,*  unless  his  parents  shall 
have  intermarried,  and  his  father,  after  such  marriage,  shall 
have  recognized  such  child  as  his  child  —  acknowledged  such 
child  as  aforesaid,  or  adopts  such  child  into  his  family  in  Min- 
nesota. He  thereby  becomes  legitimized  for  all  purposes  of 
inheritance.^ 

§  664/z.  H(yw  UgiUmized  in  Michigan, —  If  the  parents  in- 
termarry, the  child  is  legitimized.  If  the  father  by  writing 
under  his  hand  acknowledge  the  child  as  his,  it  is  considered 
legitimate  "for  all  intents  and  purposes."  But  the  writing 
must  be  executed  and  acknowledged  in  the  same  manner  as  a 
deed  and  recorded  in  the  office  of  the  judge  of  probate  of  the 
county  where  the  father  is  resident.*^* 

§665.  Issue  of  void  marriages  —  Adopted  children. —  The 
issue  of  marriages  declared  null  in  law  are  considered  legiti- 
mate in  Wisconsin.^  Children  lawfully  adopted  become,  by 
the  adoption,  to  all  legal  intents  and  purposes,  the  children 
of  those  who  adopt  them,  except  that  they  cannot  take  prop- 
erty expressly  limited  to  the  heirs  of  the  body  of  such  parents 
by  adoption.® 

tt  Under  the  same  statute  it  has  62  Wis.  512.    In  Michigan  upon  an- 

been  held  that  the  writing  must  be  nulment  of  a  void  marriage  for  uon- 

drawD  for  the  express  purpose  and  age,  insanity  or  idiocy,  the  issue,  if 

conform  strictly  to  the  statute.   Pina  any,  is  deemed  the  legitimate  issue  of 

V.  Peck,  81  CaL  259.  the  party  who  was  capable  of  con- 

»See  Pratt  v.  Atwood,  108  Mass.  tracting.    Howell's  Stat,  §  6250.     If 

40 ;  Haraden  v.  Larrabee,  113  Mass.  annulled  because  of  a  prior  marriage 

430.    He  can  take  only  as  heir-at-law  of  either  party,  if  the  marriage  was 

of  the  mother.    Under  a  devise  to  contracted  in  good  faith,  in  full  be- 

her  for  life  with  remainder  to  her  lief  of  the  parties  that  the  former 

issue,  he  does  not  take  the  remainder,  husband  or  wife  was  dead,  such  fact 

Gibson  v.  Moulton,  2  Disney  (Ohio),  is  to  be  stated  in  the  decree,  and  the 

158.  issue,  if  any,  is  deemed  the  legitimate 

8^R.  S,,  sea  2274;  Probate  CJode,  issue  of  the  party  capable  of  oon- 

fiea  66;    Howell's    Stat,  §§   5773a,  tracting  at  the  time  of  the  marriage. 

5774a.  §  6251. 

87a  HoweU's  Stat,  §  5775a.  «  See  post,  ch.  XXIL 

w  R.  a,  sea  2274 ;  Watts  v.  Owens, 
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§  666.  Bight  of  representation, —  The  right  of  representa- 
tion mentioned  in  the  statute  is  where  the  descendants  of  any 
deceased  heir  take  the  share  or  right  in  the  estate  of  another 
which  the  deceased  parent  would  take  if  living.  Posthumous 
children  are  considered  as  living  at  the  time  of  the  death  of 
their  parent  ^ 

§  667.  Dower  and  curtesy,—  In  "Wisconsin  and  Michigan, 
where  there  is  a  widow  and  issue  of  the  deceased,  or  heirs 
who  are  preferred  to  the  widow  in  the  inheritance,  the  title 
of  the  heirs  in  real  estate  is  always  subject  to  the  dower  right 
of  the  widow.  The  issue  of  a  married  woman  in  Wisconsin 
take  her  title,  subject  to  the  life  estate  of  the  surviving  hus- 
band, if  any,  as  tenant  by  the  curtesy,  except  that  her  issue, 
if  any,  by  a  former  marriage  take  their  shares  freed  from  this 
right.  The  statutes  of  descent  do  not  affect  this  right  of 
dower  (and  curtesy  in  Wisconsin),  nor  any  limitation  of  an 
estate  by  deed  or  will.^' 

§  668.  Death  oflegaiee^  etc.,  'before  distribution. —  If  any  of 
the  proper  distributees  of  intestate  estates,  or  legatees  under 
a  will,  die  before  the  settlement  and  distribution,  their  shares 
of  the  personal  estate  should  be  assigned  to  their  executors  or 
administrators,*^  while  the  real  estate  ordinarily  would  go  to 
their  heirs  or  devisees,  subject  to  the  claims  of  administration. 

MRS.,  sea  2275 ;  ProbatA  Code,  statutory  estate^  when  vested   upon 

sec.  69;  HowelFs  Stat,  §  5784    As  the   death   of  the   wife,  remained, 

to  when  devisees  or  legatees  under  a  Brown  v.  Clark,  44  id.  809.    In  Wis- 

will  take  per  capitOy  and  when  per  consin,  the  acts  in  relation  to  the 

^firpes,  see  2  Williams' Ex'rs  (6th  Am.  rights  of  married  women  have  not 

ed.X  1518,  note  g.    See  1  Woemer,  abrogated  this  statute.    The  birth  of 

Law  of  Adm.,  §  71.  issue  is  not  essential  to  it  (as  at  com- 

91 R.  S.,  sees.  2180,2276;  HoweU's  mon  law).    See  Kingsley  v.  Smith, 

Stat,  ^§  5783, 6290.    But  in  Michigan  14  Wis.  860 ;  Oatman  v.  Goodrich, 

prospective  tenancy  by  the  curtesy  15  id.  589,  593;  Westcott  v.  Miller, 

is  abrog'ated  by  the  acts  relative  to  42  id.  454,  465, 467.    See  McKesson  v. 

the  rights  of  married  women  (How-  Stanton,  50  id.  297.  808.    A  deed  to 

elFs  Stat,  ch.  289),  and  the  provision  the  wife  may  be  made  so  as  to  ex- 

of  the  constitutioa    Tong  v.  Marvin,  elude   any  tenancy  by  the  curtesy 

15  Mich.  60.    The  husband  had  no  in  the  husband  upon  her  death.    See 

vested  right  as  tenant  by  the  curtesy  Haight  v.  Hall,  74  id.  152L 

initiate  before  the  death  of  the  wife^  » Pease  v.  Walker,  20  Wis.  573; 

under  the  statutory  tenancy  by  the  Public  Administrator   y.  Peters,  1 

curtesy   created   by   such  statutes.  Brad.  Sur.  100, 1(^ 
HiU  V.  Chambers,  80  id.  42a  But  the 
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§  669.  Assignment  hy  executor  witTiout  order  of  court. — 
Under  his  general  power  to  dispose  of  the  personal  property, 
the  execntor  or  administrator  may  assign  a  portion  of  the 
estate  to  an  heir  or  legatee  before  settlement ;  but  he  would 
be  responsible  to  the  creditors  for  its  value,  if  required  for  the 
payment  of  debts.^  It  is  therefore  prudent  for  executors 
and  administrators  to  keep  a  sufficient  reserve  of  personal 
property  to  meet  all  possible  demands,  and  usually  to  await 
the  regular  settlement  and  assignment  by  the  court. 

§  670.  Advancements. —  It  sometimes  occurs  that  advance- 
ments have  been  made  in  the  life-time  of  the  intestate  to  some 
of  his  heirs  to  apply  on  their  shares  of  his  estate  after  his 
death.  For  the  purposes  of  division  and  distribution  such  ad- 
vancements are  to  be  taken  into  account  as  part  of  the  estate, 
if  made  to  any  child  or  other  Urieal  descendant.** 

§  671.  Sow  adjusted. —  If  the  advancement  so  made  exceeds 
the  share  to  which  the  heir  receiving  it  would  be  entitled,  he 
can  receive  no  more,  but  is  not  required  to  refund  any  portion 
of  it.  If  it  amounts  to  less  than  his  share,  he  is  entitled  to  so 
much  as  shall  make  up  his  full  share.*' 

§  672.  The  same — Hotchpot.  —  Advancements  of  real  estate 
are  considered  as  part  of  the  real  estate,  and  advancements  of 
personal  property  as  part  of  the  personal  residue.  If  in  either 
case  it  shall  exceed  the  share  of  real  or  personal  estate  to 
which  the  heir  is  entitled,  he  is  not  required  to  refund  but  re- 
ceives so  much  less  from  the  other  part  of  the  estate  as  will 
make  his  whole  share  equal  the  others  in  the  same  degree.** 

MHitchcockv.  Merrick,  15  Wis.  522.  heir  has  received  his  fnH  share  is 

See  Brown  y.  Forsche.  48  Mich.  4d2L  binding    on  jadgraent  creditors  of 

After  claims  are  barred  by  the  proper  the  heir.  He  has  no  interest  to  which 

notice  and  debts,  funeral  charges  and  the  lien  of  a  judgment  can  attach, 

expenses  all  paid,  the  remainder  may  LigiDger  v.  Field,  78  Wis.  867. 
be  distributed  safely;  but  it  is  then       mr.  a,  sec.  8958;  Probate  Code, 

time  to  settle  and  close  up  the  admin-  sea  234 ;  Howell's  Stat,  §  5779.    See 

ktration.    Advances  to  an  heir  may  Torrey  v.  Pond,  102  Mass.  855 ;  Bemis 

be  applied  on  his  distributive  share,  v.  Steams,  16  id.  200.  This  was  called 

Lyle  V.  Williams,  65  Wis.  281.  in  the  common-law  throwing  it  into 

MR  a,  sec.  8956;  Probate  Code,  hotchpot    See  2  Bl.  Com.  517.    That 

sec.  282 ;  HowelPs  Stat,  §  5777a.  it  applies  only  to  cases  of  actual  in- 

»R  S.,  sec  8957;  Probate  Code,  testacy,  see  Walton  v.  Walton,  14 

sec.  288;  Howell's  Stat,  §  5778a.   The  Vesey,  824 ;  4  Kent's  Com.  419,  note 

decree  of  the  probate  court  that  one  c;  2  Woemer,  Law  of  Adm.,  §  1214 
28 
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§  673.  Advancements  to  deceased  heir. —  If  any  child  or 
lineal  descendant  so  advanced  dies  before  the  intestate,  leav- 
ing issue,  the  advancement  is  to  be  considered  in  the  same 
manner  and  taken  from  the  share  going  to  the  representatives 
of  the  deceased  heir,  as  if  the  advancement  had  been  made  to 
them.*' 

§  674.  A  questum  of  intention — Evidence. —  Whether  the 
property  given  to  the  child  is  an  advancement  or  a  gift  is 
said  to  be  a  question  of  the  intention  of  the  intestate  at  the 
time.*®  Our  statutes,  following  Massachusetts,  have  provided 
what  kind  of  evidence  shall  be  competent  to  show  the  inten- 
tion. It  is  deemed  an  advancement  only  when  it  is  so  ex- 
pressed in  the  gift  or  grant,  or  charged  in  writing  by  the  intes- 
tate as  an  advancement,  or  acknowledged  in  writing  as  such 
by  the  child  or  descendant  to  whom  it  is  made." 

§  675.  How  value  determined. —  The  value  of  the  advance- 
ment is  determined  by  the  value  expressed,  if  any,  in  the  con- 
veyance or  charge  by  the  intestate  or  acknowledgment  by 
the  child  or  descendant.  If  not  so  expressed  it  is  to  be  es- 
timated according  to  the  value  when  given,  as  nearly  as  the 
same  can  be  ascertained ;  ^^  and  it  may  be  ascertained  in  that 

>7R.  S.,  sec.  8960;  Probate  Code,  tended,  it  is  not  an  advanoement 

sec  237 ;  HoweU's  Stat,  §  5782.  Bullard  v.  BuUard,  5  Pick.  527.    See, 

WBrunn  v.  Schuett,  59  Wis.  260,  also,  Hartwell  v.  Rice,  1  Gray,  687; 

270-1 ;  Lawson's  Appeal.  28  Pa.  St  Bigelow  v.  Poole,  10  id.  104 ;  Fitts  v. 

85 ;  Sherwood  v.  Smith,  28  Conn.  5ia  Morse,  108  Mass.  164 ;  Loring  v.  Blake, 

MR.  S.,  sec  8959;  Probate  Code,  106  id.  592.     It  is  the  intention  of 

sec  285;  Howell's  Stat.,  §  5780.    A  tlie  intestate  that  governs,  and  the 

certificate  made   bj  the    decedent,  agreement  of  the  child  to  receive  it 

that  he  has  advanced  certain  sums  as  such  is  not  necessary.    See  Ne- 

to  the  heirs  on  their  shares,  is  com-  smith  v.  Dinsmore,  17  N.  H.  515.    It 

petent  evidence  of  his  intention;  but  is  said  in  Cemey  v.  Pawlet,  66  Wis* 

not  of   the    sums    advanced.     Mc-  262, 265,  where  a  father  paid  the  con- 

Cllntock's  Appeal,  58  Mich.  152.  When  sideration  and  took  a  note  and  mort- 

a  note  was  given  by  the  son  to  his  gage  to  his  daughter,  that  "presum- 

father,  oral  testimony  to  show  it  was  ably  this  was  an  advancement  from 

an   advancement  was   inadmissible,  the  father  to  his  daughter."    But  it 

Barton  v.  Rice^  22  Pick.  508.    And  could  hardly  be  proved  as  such  on 

money  charged  in  account  merely,  settlement  of  his  estate  under  the 

held  not  an  advancement    Ashley's  rule  of  this  statute. 

Appeal,  4  Pick.  21.   If  land  is  deeded  i<)0  R  a,  sec  8959 ;  Probate  Code, 

to  the  son  by  his  father,  and  nothing  sec  286 ;  Howell's  Stat,  §  578t    The 

in  the  deed  shows  that  it  was  so  in-  probate  code  gives  a  proper  rule  for 
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case  by  any  proper  and  competent  evidence  as  to  the  value  at 
that  time. 

§  676.  The  ividoxv^s  share, —  In  England  and  in  Massachu- 
setts the  widow  takes  one-third  of  the  residue  under  the  stat- 
ute of  distribution ;  but  if  advancements  to  children  are  brought 
in  she  receives  nothing  from  it,  her  third  being  only  of  the 
residue  of  the  estate  in  the  hands  of  the  administrator.*®^  But 
under  our  statutes  the  rule  would  seem  to  be  otherwise,  there 
being  nothing  in  the  language  of  the  statutes  upon  which  to 
Jbase  such  a  discrimination. 

§  677.  To  le  determined  in  the  probate  court —  The  statute 
-provides  in  terms  that  all  questions  as  to  advancement  may  be 
heard  and  determined  in  the  court,  and  that  the  final  order  or 
judgment  shall  be  binding  on  all  persons  interested.*^ 

determining  the  share  the  one  recei^-  amount  of  the  gift  may  be  proved  by 

ing  the  advancement  may  stiU  be  any  competent  evidence.    They  are 

•entitled  to  receive.    Sec.  2S9.  not  to  be  treated  as  debts  but  as  gifts, 

^^^  By   statute    in    Massachusetts,  to  apply  on  the  share  of  the  donee  in 

■See  Steams  v.  Steams,  1  Pick.  157,  the  estata   See  McCIintock*s  Appeal, 

161.    In  England  by  common  law.  58  Mich.  153.    It  is  not  an  unusual 

•See  2  Williams'  Ex*rs  (6th  Am.  ed.),  thing  for  a  father  to  advance  money 

1500,  note  n.    If  the  determination  or  property  to  a  child  as  a  loan,  and 

.affects  only  real  estate  in  which  she  take  security  or  some  obligation  to 

has  only  dower  and  homestead  rights,  repay.  Whether  a  legacy  to  the  child 

she  is  not  interested  and  is  not  a  extinguishes  such  a  debt  is  a  question 

necessary  party.    Watkins  v.  Brant,  of  intention.     Brunn  v.  Schuett,  59 

46  Wis.  419,  421-2.  Wis.    260.     Ordinarily  it  does  not. 

i^R  S.,  sec.  8961;  Probate  Code,  unless  the  will  itself  indicates  such  in- 
sea  288;  Howell's  Stat,  g  5978.  The  tention.  Id.  264  et  seq.  Such  debts 
probate  code  omits  the  unnecessary  are  a  part  of  the  estate,  to  be  so  treated 
relic  of  the  old  "  limited  and  special  on  final  settlement  if  not  collected  by 
jurisdiction  "  theory,  which  provides  the  executor  or  administrator.  The 
that  the  judgment  or  decree  of  a  court  of  probate  can  adjust  the  equi- 
•court  of  competent  jurisdiction  shall  ties  among  the  parties  before  it,  and 
bind  the  parties  to  it.  The  advance-  the  obligation  may  be  deducted  from 
ments  are  to  be  specified  in  the  judg-  his  distributive  share,  as  is  often 
ment  or  decree  assigning  the  estata  done.  Id.  271.  The  principal  dif- 
That  the  judgment  is  conclusive  if  ference  practically  between  such  a 
not  appealed  from.  Watkins  v.  debt  and  an  advancement  is,  that  if 
Brant  suprcL  Though  the  intention  the  debt  exceeds  the  share  of  the 
of  the  decedent  to  treat  the  gift  as  an  debtor  he  may  be  compelled  to  pay 
advancement  must  appear  by  such  the  balance,  while  no  part  of  an  ad- 
evidence  80  the  statute  requires  vancement  which  exceeds  the  share 
<§  674, 8upra,  and  notesX  the  fact  and  need  be  refunded. 
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§  677a,  Construction  of  "  issue  " —  Bight  of  representation. 
In  the  construction  of  the  statutes  of  descent  and  distribution 
the  word  "  issue/'  as  applied  to  the  descent  of  estates,  is  con- 
strued to  include  all  lawful  lineal  descendants  of  the  ances- 
tor.*" They  take  by  right  of  representation  when  the  descend- 
ants of  a  deceased  heir  take  the  share  which  the  deceased 
parent  would  take  if  livingJ^ 

§678.  Donatio  causa  mortis. —  Donatio  causa  mortis  is  a 
species  of  testamentary  disposition  of  a  chattel  by  gift  and 
delivery  when  the  donor  is  in  peril  of  death,  which  is  condi- 
tional, the  gift  operating  as  a  legacy  if  the  donor  dies,  and  re- 
verting if  the  donor  recovers,  so  that  the  beneficiary  takes  the 
possession  by  the  gift  and  the  title  by  the  death  of  the  donor. 
It  differs  from  an  absolute  gift  inter  vivos  in  that  it  is  ambnla- 
tory  and  revocable  during  the  life  of  the  donor,  and  in  case  of 
deficiency  of  assets  it  is  liable  for  his  debts.*^ 

§  679.  Jurisdiction  of  probate  court —  If  the  question  arises 
between  the  administrator  and  another  in  possession  of  prop- 
erty claiming  it  as  a  gift  causa  mortis^  it  could  not  be  deter- 
mined in  the  probate  court.  Between  the  administrator  and 
a  stranger  the  title  could  bo  determined  only  in  an  action  at 
law.  But  a  question  has  sometimes  arisen  when  the  ezec- 
,  utor  or  administrator  claims  property  by  virtue  of  such  a 
''gift,  whether  he  should  be  charged  in  his  account  with  the 
property  and  include  it  in  the  final  distribution ;  *^  and  some- 

10)  R  a,  sec.  4971,  subd.  8 ;  Gen.  t.  Taylor,  63  P&  St  484  The  next 
Stat  Minn.,  ch.  4,  §  1,  subd.  7 ;  How-  of  kin  in  equal  degree  take  per  cap- 
eil*B  Stat,  g  2,  subd.  a  The  same  ita.  Knapp  y.  Windsor,  6  Cush.  156 ; 
construction  is  given  to  the  word  Hatch  ▼.  Hatch,  21  Vt  450. 
**  issue  "  when  used  in  a  will,  unless  a  ^^%  666,  supra, 
clear  intention  to  the  contrary  ap-  ^^^See  2  Kent's  Com.  444;  Parish 
pears  upon  the  face  of  the  will  (see  2  ▼.  Stone^  14  Pick.  108,  208 ;  Catting 
WiUiams'  Ez'rs,  6th  Aul  ed,  112  y.  GUman,  41  N.  H.  147,  150 ;  Mich- 
note  x) ;  and  when  the  bequest  is  to  a  ener  ▼.  Dale^  28  P&  St  50, 63 ;  Qrymes 
person  ''or  his  issue,"  and  the  leg-  ▼.  Hone,  40N.  Y.  17;  1  Woemer,Am« 
atee  dies  before  the  testator,  or  if  the  Law  of  Ad.,  VII,  pw  115  et  seq.  As 
gift  is  to  "the  issue*'  of  any  person,  to  difference  between  a  gift  oausa 
the  lineal  descendants  take  jser  capita,  mortis  and  an  absolute  gift  see  H«n* 
and  not  per  stirpes.  See  Davenport  schel  ▼.  Maurer,  69  Wis.  576^ 
Y.  Hanberry,  8  Vesey,  257 ;  Leigh  v.  iM  Bloomer  y.  Bloomer,  8  BradfL 
Norberry^  18  id.  840;  Freeman  ▼.  Sur.  840;  Merchant  ▼.  Merchant^  id. 
Parsley,  8  id.  42a    See,  also,  Taylor  48a 
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times  the  property  so  claimed  comes  to  the  possession  of  the 
personal  representative,  and  the  probate  court  may  be  called 
upon,  on  or  before  the  final  distribution,  to  assign  the  prop- 
erty according  to  the  gift,  or  to  determine  whether  it  shall 
be  included  in  the  general  distribution.*" 

§  680.  Must  "be  clearly  established, —  As  this  subject  is  not 
included  in  the  provisions  of  any  statute,  and  seems  to  have 
been  left  entirely  subject  to  the  rule  of  the  common  law, 
when  a  case  arises  within  the  jurisdiction  of  the  probate 
courts  the  claim  should  not  be  tolerated  unless  the  requisites 
to  the  validity  of  such  gifts  by  the  common  law  are  estab- 
lished by  clear  and  competent  evidence.** 

§  681.  Bequisites  of  valid  gift. —  The  requisites  of  a  valid 
gift  cav^a  mortis  are:  (1)  It  must  be  made  in  view  of  ap- 
proaching death,  either  by  illness  of  or  some  imminent  peril 
to  the  donor.**  It  is  not  essential  that  the  donor  should  be 
in  extremis  at  the  time  of  the  gift,  but  his  death  must  follow 
from  that  illness  or  peril  to  give  it  effect,  for,  if  he  survive  it, 
the  gift  becomes  void ;  "^  and,  therefore,  (2)  the  gift  must  be 
conditioned  to  take  effect  only  upon  the  death  of  the  donor 
from  that  cause."*  (3)  There  must  be  an  actual  delivery  of 
the  property  to  the  donee  or  to  some  person  for  his  use.**^ 
But  if  the  subject  of  the  gift  is  of  such  a  nature  as  to  preclude 
a  corporeal  delivery,  sometimes  delivery  of  the  means  of 

^•7  See  Kenney  v.  The  Pub,  Adm*r,  3  Rockwood  v.  Wiggin,  16  Gray,  403 ; 

Bradf.  Bur.  819 ;  Delmotte  ▼.  Taylor,  1  MarshaU  ▼.  Berry,  18  Allea,  43 ;  Be- 

Redf.  Sur.  417.    In  one  case  in  the  ex-  deU  v.  CarU,  83  N.  Y.  581 ;  Hatch  y. 

perience  of  the  writer  the  claim  was  Atkinson,    56    Ma    834^    836,    837 ; 

made  by  intervention  on  the  final  Headly   y.  Kirby,  18   Pa.  St  836; 

settlement  and  distribution,  by  one  Michener  y.  Dale,  38  Pa.  St  59. 

not  next  of  kin  or  entitled  to  a  share  ^^  Blanchard  v.  Sheldon,  48  Yt  513, 

in  the  general    distribution    of  the  514;  Grymes  y.  Hone,  supra;  First 

estate,    the    administrator    having  Nat  Bank  y.  Balcom,  85  Conn.  851 ; 

claimed  and  been  allowed  to  take  Virgin  y.  Gaither,  43  III  89 ;  Baker  v. 

possession  of  the  property.  The  ques-  Williams,  84  Ind.  547. 

tion  was,  who  was  **  by  law  entitled  ^^^  Grymes  y.  Hone,  supra;  Weston 

thereto,"  the  intervener  having  vol-  v.  Hight,  17  Me,  387. 

untarily  submitted  to  the  jurisdic-  ni  See  cases  in  note  110. 

tion  and  claiming  under  a  sort  of  n^  Delmotte  v.  Taylor,  Grymes  v. 

testamentary  disposition.  Hone,  supra;  Parish  v.  Stone,  14  Pick. 

iwSee  Kenney  v.  Pub.  Adm'r,  su-  198,  304;  Dole  v.  Lmcoln,  31  Me.  433, 

pra;  Harris  v.  Clark.  8  N.  Y.  93 ;  439.    See  Henschel  v.  Maurer,  69  Wis. 

Champney  v.  Blanchard,  89  id.  Ill;  576. 
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taking  possession,  as  the  key  of  a  trunk  or  bureau,  accompa- 
nied by  a  declaration  of  the  gift,  is  sufficient.^" 

§  682.  Only  of  personal  property  —  Conditimis. —  Though  it 
is  only  personal  property  which  is  capable  of  delivery  into  the 
actual  possession  of  the  donee  that  can  be  the  subject  of  a 
gift  causa  mortis^  the  law  does  not  limit  the  amount  that  may 
be  so  given,  and  it  may  include  all  the  personal  estate  of  the 
donor,  if  capable  of  such  delivery."*  But  the  donee  must  not 
only  take  possession,  but  he  must  retain  it  until  the  death  of 
the  donor,  to  render  it  effectual ;  "*  and  the  gift  may  be  re- 
voked by  the  donor  before  his  death  if  he  reclaim  it  with  in- 
tent to  recall  the  gift,  and  if  he  resume  possession  without  the 
knowledge  of  the  donee,  and  the  latter  afterwards  gets  pos- 
session without  the  consent  of  the  donor,  he  can  be  compelled 
to  deliver  it  up  to  the  personal  representative,  or  account  for 
it  if  he  be  himself  the  representative."*  Eeal  estate,  it  is  said, 
cannot  be  made  the  subject  of  a  donatio  catisa  mortis}^'' 

§  683.  Marshaling  assets  for  distribution. —  Where  the  real 
and  personal  estate  go  to  the  same  persons  in  equal  shares 
in  intestate  estates,  as  in  Minnesota,  the  sources  of  any  residue 
in  the  hands  of  the  administrator  need  not  be  a  subject  of 
special  inquiry.  But,  in  Wisconsin  and  Michigan,  if  there  is 
a  widow  and  lawful  issue  of  the  deceased  surviving,  while  the 
widow  has  her  dower  (and  homestead,  if  any)  right  in  the  real 
estate,  she  takes  a  distributive  share  in  the  personal  residue."* 
Under  the  statute  the  surplus,  if  any,  arising  from  a  sale  of 
real  estate,  remaining  undisposed  of,  is  to  be  assigned  as  real 
estate ;  "*  and  the  rents  and  profits  of  real  estate,  if  any,  also 
belong  to  the  persons  entitled  to  the  real  estate.^ 

11' See   Cooper  v.  Burr,  46  Barb,  found  in  Perkins*  notes  to  1  WiU- 

9 ;  Wing  y.  Merchant,  57  Me.  883 ;  iams*  Ex'rs,  pt  2,  bk.  2,  ch.  2,  g  4  (6th 

Hunt  ▼.  Hunt,  119  Mass.  474;  Ck>le-  Am.  ed.);  in  2  Redf.  Wills,  ch.  12,  and 

man  v.  Parker,  114  id.  80.  in  1  Woemer,  Am.  Law  of  Ad.,  ch.  7. 

H«Meach   y.  Meach,  24  Yt  591;  "^See  anfe,  §§  649,  649a. 

White  Y.  Wager,  82  Barb.  250;  Mich-  l»R  S.,  sec  8919;  Howell's  Stat, 

ener  y.  Dale,  28  Pa.  St  59 ;  Virgin  y.  §  6071.  In  Minnesota  this  distinction 

Gaither,  42  III  39.  would  be  of  no  importance  in  intes- 

119  Hatch  Y.  Atkinson,  56  Me.  824.  tate   estates,  distribution  following 

116  Merchant  y.  Merchant,  2  Bradf.  the  lines  of  descent  It  may  be  when 
Sur.  432.  there  is  a  will    See  Ness  y.  DaYid- 

117  Meach  v.  Meach,  tnipra.    A  large  son,  45  Minn.  424 

collection  of  authorities  on  the  sub-  120  See  Famsworth  y.  Cole^  42  Wis. 
ject  of  gifts  causa  mortis  will  be    408. 
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§  684.  Surplus  from  sale  of  real  estate. —  As  the  personal 
property  is  the  primary  fund  for  the  payment  of  debts  and 
expenses  (anless  charged  upon  real  estate  or  some  particular 
fund  by  a  will),  and  real  estate  can  be  sold  only  in  case  of  de- 
ficiency of  personalty  for  those  purposes,  the  surplus  remain- 
ing after  such  a  sale  is  necessarily  a  part  of  the  real  estate ;  ^^ 
and  if  any  personal  property  remains  in  fact  undisposed  of  for 
any  reason,  it  would  seem  that  the  whole  should  be  treated 
as  equitable  assets,  to  go  to  the  heirs  of  the  real  estate. 

§  685.  Expenses  of  the  real  estate. —  And  if  the  personal 
property  is  not  exhausted  in  the  payment  of  debts  and  ex- 
penses, and  rents  and  profits  of  real  estate  have  come  to  the 
hands  of  the  administrator  or  executor,  a  marshaling  of  assets 
to  some  extent  is  necessary  to  a  proper  distribution.  The  ex- 
penses of  the  real  estate,  as  taxes,  repairs  and  interest  on  mort- 
gages, if  any,  should  be  deducted  from  the  income  of  the  real 
estate,'^  and  the  surplus  of  such  income  assigned  to  the  per- 
sons entitled  to  the  use  of  the  real  estate.^ 

§  686.  Equitable  con/version. —  Sometimes  it  becomes  a  ques- 
tion whether  the  surplus  of  proceeds  of  land  sold  under  a 
power  in  a  will  is  to  be  treated  as  real  estate,  or  has  been 
converted  into  money  for  all  purposes.'^ 

§  687.  Plenary  jurisdiction. —  Courts  of  probate  under  the 
statutes  have  plenary  jurisdiction  of  all  matters  relating  to 
the  settlement  and  distribution  of  estates  of  deceased  persons, 
much  of  which  is  of  an  equitable  character  and  concurrent 
with  that  of  courts  of  equity,*®  and  upon  the  final  assignment 
and  distribution  of  estates  this  power  is  most  likely  to  be  in- 
voked to  adjust  the  equitable  rights  of  the  persons  interested. 

i»  See  McGonigal  ▼.  Ck>lter,  82  Wis.  i»  See  Chandler'  Appeal,  84  Wia. 

614,  626;  Tryon  ▼.  Famsworth,  80  id.  505,  511;  Webster  y.  Morris,  66  id. 

577,  580.  866 ;  Ford  v.  Ford,  70  id.  19 ;  Shaw 

^Hepburn  ▼.  Hepburn,  2  Bradf.  y.  Chambers,  48  Mich.  855.    Conver- 

Sur.  74.    But  the  administrator  can-  sion   of  personal   into   real    estate, 

not  be  allowed  for  taxes,  etc.,  on  real  Scott  v.  West,  68  Wis.  529.    See,  also, 

estate  of  which  he  does  not  have  the  Ness   ▼.   Davidson,   45   Minn.    424. 

rents  and   profits.    See  Wilson   t.  Double  conversion.    Ford  v.  Ford, 

Proctor,  28  Minn.  18.  8upra;  Ford  v.  Ford,  80  Mich.  42. 

i2SThe  widow  of  an  intestate  is  en-  i^s  Tryon   v.   Farnsworth,   supra, 

titled  to  one-third  of  such  surplus  as  581. 
her  dower   profits,    Farnsworth  v. 
Cole,  supra. 
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An  equitable  claim  upon  the  fund  in  the  hands  of  the  ex- 
ecutor or  administrator  may  be  enforced  in  some  cases,*^  or 
probably  an  equitable  trust  might  be  decreed  in  a  proper 
case,  if  not  established  in  some  prior  proceeding."^ 

§  688.  Limitations  of  the  jurisdiction. —  This  power  and 
jurisdiction,  however,  is  limited  to  matters  pertaining  strictly 
to  the  settlement  and  determination  of  the  rights  and  in- 
terests of  the  parties  in  the  property  of  which  the  court 
has  jurisdiction.  "  The  judge  of  probate  is  not  a  chancellor. 
He  possesses  chancery  powers,  but  they  are  only  such  as  are 
incidental,  connected  with  the  settlement  of  a  particular  es- 
tate and  necessary  for  the  adjustment  of  equitable  rights,  and 
not  to  find  and  enforce  equities  in  the  ordinary  and  loose 
sense  in  which  that  term  has  come  to  be  used  in  the  law.  If 
there  are  trusts  connected  with  the  property,  or  liens  upon 
it,  or  priorities  enforcible  in  equity,  if  through  fraud,  accident 
or  mistake  a  class  of  creditors  or  beneficiaries  are  entitled  of 
right  to  relief  as  against  other  creditors  or  beneficiaries,  he 
may  marshal  or  distribute  the  assets  so  as  to  enforce  or  satisfy 
the  right.  But  it  must  be  right  —  one  which  a  court  of  equity 
would  take  cognizance  of  and  enforce,  if  application  could  be 
made  to  such  court."  ^" 

126  Id.  son,  88  id.  269.    But  partaes  not  in- 

127  See  Brook  v,  Chappell,  84  Wi&  terested  in  the  estate  caDnot  be 
405.  See  Mix's  Appeal,  86  Conn.  131,  brought  in  to  adjust  any  contested 
128 ;  ante,  ch.  II,  g  28  and   note&  rights  between  them  and  the  estate 

128  Butler,  C.  J.,  in  Vail's  Appeal,  or  distributees  unless  specially  au- 
87  Conn.  185,  195.  In  this  and  other  thorized  by  statute.  See  Crow  y. 
Connecticut  cases  it  is  held  that  the  Day,  69  Wis.  687 ;  ante  ch.  II,  g  28a 
probate  court  may  enforce  equitable  and  notes ;  1  Woemei-'s  Law  of  Ad. 
priorities  of  liens  among  creditors  on  844  (§  151),  850  (§  154)l  The  decree 
the  distribution  of  insolvent  estatea  of  the  probate  court  is  not  evidence 
See  Ashmead's  Appeal,  27  id.  241 ;  of  heirship  against  strangers  to  the 
Waterman's  Appeal,  26  id.  96.  An  administration  proceedings.  Back- 
order  of  distribution  is  conclusive  till  dahl  v.  Qrand  Lodges  etc.,  46  Minn, 
set  aside  on  appeal.  Kellogg  v.  John-  61,  68. 


OHAPTEE  XVUa. 


OF  PROCEEDINGS  TO  ESTABLISH  HEIBSHIP. 

Wisconsin  :  Laws  of  1881,  chapter  286 ;  Sanborn  &  Benyman's  Annotated 

Statutes,  chapter  CLXVIa;  Rule  XIX. 
MicmGAN :  Public  Acts  1886,  act  278 ;  1889,  act  121 ;  8  Howell's  Statutes, 

§§  5092a-^992d 

(The  references  are  to  the  sections  of  the  original  acts.)     ■ 


§  688a  Purpose  of  these  statutes. 
aSSb,  Application,  when  and  how 

madei 
688c.  Petition  and  procedura 


§  688d  Hearing  and  decree; 
6886L  Effect  of  decree. 
688/.  Certificate   of   heirship    by 
county  judge. 


§  688a.  Ptirpose  of  these  statutes. —  It  not  unf  requently  hap- 
pens that  a  person  dies  intestate  owning  lands,  and  leaving 
no  debts  or  personal  estate  in  the  state,  or,  if  there  are  no 
debts  it  occasionally  occurs  that  the  heirs  and  next  of  kin 
make  a  settlement  and  distribution  among  themselves  with- 
out administration.  The  law  favors  such  arrangements  in  Mich- 
igan.^ But  when  real  estate  is  sold  purchasers  usually  claim 
and  rely  upon  an  abstract  of  title  showing  some  record  evi- 
dence of  the  title  of  the  vendor.  When  there  is  no  adminis- 
tration and  decree  assigning  the  estate,  this  record  can  be 
made  under  these  statutes.  There  is  this  difficulty  also,  that 
without  administration  and  a  proper  notice  to  creditors  of  a 
limitation  of  time  to  present  claims  a  purchaser  cannot  be  as- 
sured that  the  land  is  free  from  claims  of  possible  creditors. 
The  selling  value  in  the  hands  of  heirs  has  sometimes  been 
materially  impaired  by  these  considerations.  The  Wisconsin 
statute  provides  for  the  last  difficulty  by  a  reasonable  limita- 
tion of  time  within  which  creditors,  if  any,  must  move  for 
administration  or  lose  their  lien.^ 

» Foote  T.  Foote,  61  Mich.  181, 190.  instance  in  Cole  v.  McFaU,  48  Mich. 

In  Minnesota  it  is  rather  discounte-  227. 

nanced  as  a  probable  source  of  liti-  ^  Bee.  1.    This   limitation  is  con- 

gation  and  trouble.    See  Zuebel  v.  strued  in  Fish  v.  Jenewein,  75  Wis. 

Yanderw^ir,  86  Minn.  448.    See  an  254.    See,  as  to  contingent  incum- 
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§  688^.  Applicatianj  when  and  how  made. — In  Wisconsin  the 
application  can  be  made  only  when  the  limitation  of  three 
years  has  expired  without  any  administration  and  no  personal 
property  bemg  left  in  the  state  which  would  be  assets.®  The 
Michigan  statute  seems  designed  to  enable  the  parties  inter- 
ested to  avoid  administration  in  any  case  if  they  choose  to  do 
so,  and  includes  not  only  the  lands  of  intestate  decedents, 
but  any  lands  conveyed  or  granted  to  the  heirs,  minor  heirs, 
or  legal  representatives  of  any  deceased  person,  without  nam- 
ing them. 

§  68Sc.  Petition  and  proeedure. —  The  proceeding  is  insti- 
tuted by  filing  a  verified  petition  in  Wisconsin  in  the  county 
where  the  decedent  resided  if  a  resident  of  the  state,  or 
the  court  of  the  county  in  which  the  lands  or  some  part  of 
them  are  situated.  The  petition  must  show  all  the  facts  which 
are  required  by  the  statute  to  confer  jurisdiction,  and  a  de- 
scription of  the  lands  (in  the  county  where  the  petition  is  filed 
in  Michigan).  Such  facts  necessarily  include  the  names  of  the 
heirs  and  their  relationship  to  the  decedent.  The  statute 
should  be  strictly  followed  in  the  petition.  A  time  and  place' 
for  hearing  the  petition  is  fixed  by  order  of  the  court.  Notice 
of  the  petition  and  hearing  is  given  in  Michigan  by  publica- 
tion three  successive  weeks.  In  Wisconsin  the  time  of  hear- 
ing must  be  at  a  term  of  the  court  not  less  than  six  weeks 
after  the  date  of  the  order;  and  notice  is  given  by  publica- 
tion three  successive  weeks  and  by  personal  service,  at  least 
twenty  days  before  the  hearing,  on  all  the  heirs  and  their 
guardians,  if  any,  resident  in  the  state,  and  by  mailing  copies 
of  the  petition  and  notice,  at  least  six  weeks  before  the  hear- 
ing, to  non-resident  heirs  whose  residence  is  known  or  can  be 
ascertained.  But  no  notice  is  required  to  any  heir  of  full  age 
who  shall  indorse  his  consent  on  the  petition  or  on  a  copy 
thereof,  witnessed  by  one  witness  and  acknowledged  before  a 
clerk  of  a  court  of  record  or  notary  public,  or  signed  in  open 
court  before  the  judge.* 

§  6SSd.  Hea/nng  and  decree. —  A  guardian  ad  litem  should 
be  appointed  for  any  minor  interested.    The  Wisconsin  stat- 

brance  of  possible  debts  and  expenses       ®  Wis.,  sea  2l 

of  administration,  Markwellv.  Thorn,        <iWis.,  sees.  S;4;  Mich.,  sees.  1,  2 

28  Wis.  548,  &60.  (Forms  251,  252> 
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ute  provides  that  any  person  interested  may  intervene  and 
contest.  Any  competent  evidence  may  be  received,  and  it 
would  seem  that  proof  of  the  facts  should  be  required  in 
every  case.  Questions  of  advancement  to  any  of  the  heirs 
may  be  determined  in  Wisconsin.  The  question  of  the  legit- 
imacy of  one  claiming  to  be  an  heir  might  arise.*  In  the 
judgment  in  Wisconsin  the  court  may  determine  who  were  all 
the  heirs  and  their  respective  interests,  and  shall  name  the 
persons  and  the  part  to  which  each  is  entitled.  The  decree 
in  Michigan  determines  who  are,  or  were,  the  heirs  of  the  de- 
cedent, or  the  heirs,  minor  heirs  or  legal  representatives  who 
inherit  such  lands  or  take  the  title  under  a  conveyance  or 
grant.' 

§  688«.  Effect  of  decree. —  In  Michigan  the  decree  is  en- 
tered, and  it,  or  a  certified  copy,  \^  prima  facie  evidence  of  the 
facts  therein  found.'  In  Wisconsin  a  certified  copy  may  be 
recorded  in  the  office  of  the  register  of  deeds,  and  the  judg- 
ment or  such  record  Sa  prima  facie  evidence  of  the  facts  found 
and  determined  therein,  in  all  courts  and  places,  and  conclu- 
sive against  the  persons  notified  or  consenting,  or  appearing 
in  the  proceedings,  and  those  claiming  under  them.*^ 

§  688/*.  Certificate  of  heirship  by  county  jtidge. — A  statute 
of  Wisconsin  provides  that  upon  the  application  of  the  heirs 
or  their  guardians,  of  any  deceased  person  who  has  died,  or 
shall  die,  in  this  state^  owning  real  estate,  or  any  person  inter- 
ested, the  county  judge  ^^may  issue,  under  the  seal  of  the 
county  court,  a  certificate  setting  forth  the  names  of  the  heirs 
of  such  deceased  person  and  the  interest  of  each  of  said  heirs 
in  the  premises  of  which  said  deceased  died  seized,  giving  de- 

•Wis.,   sec.  6.     See  Persinger  t.  should  be  found  and  determined  in 

Jubby  52  Mich.  804.    The  title  of  the  the  decree  or  judgment    But  such  a 

decedent  could  not  be  litigated.    The  decree  ia  not  competent  prima  facie 

decree  determines  only  the  interests  evidence  of  the  death  of  decedent  or 

in  such  title  as  he  had.  heirship  as  to  lands  of  the  decedent 

'  Wis.,  6ec&  4^  5,  6 ;  Mich.,  seca  2, 8  in  another  state  against  a  stranger. 

(Form  258)i  Morin  y.  St  P.,  M.  &  M.  R  R  CkK,  88 

s  Mich.,  sec.  a    In  Michigan  parti-  Minn.    170.     A   law  of  Minnesota 

tion  may  be  made  in  the  probate  passed  in  1885,  on  the  subject  of  this 

court  after  this  decree^      See  ch.  chapter,  was  repealed  by  the  probate 

XVnL  code.    For  the  effect  of  it  see  Irwin 

^  Wis.,  sec.  7.  All  the  essential  facts  ▼.  Pierro,  44  Minn.  480. 
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scription  of  the  same^  which  certificate,  when  recorded  in  the 
office  of  the  register  of  deeds  in  the  county  in  which  such  real 
estate  is  situated,  shall  be  prima  fade  evidence  of  the  facts 
therein  recited."* 

1  Laws  1887,  ch.  193 ;  1889,  oh.  237 ;  prudent  county  judge  would  require 

S.  &  R  An.  Stat,  sec  2276a  The  de-  personal  knowledge  or  pretty  clear 

cedent  must  die  in  this  state  to  give  proofs  before  making  such  a  oertifi- 

jurisdiction  wherever  his  residencei  cate.    A  careless  one  (if  there  are 

This  is  not  a  proceeding  in  the  county  such)  might  unwittingly  become  the 

court    The  act  does  not  provide  for  instrument  of  gross  fraud  upon  an 

any  notice  or  any  adjudication.    A  innocent  purchaser.  (Forms  254^  255.) 
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OF  PAETmON  AND  DISTRIBUTION  OF  ESTATES  OF  DECEDENTS. 

Wisconsin  :  Revised  Statatefl^  ch.  CLXIX 
Minnesota:  Probate  Code^  ch.  XIL 
Michigan:  Howell's  Statates,  ch.  220. 


When  IndiTisible  tract  of 
greater  value  than  a  share. 

When  the  whole  assigned  to 
ona 

Proceedings  of  the  commis- 
sionersL 

Service  of  notice  by  commis- 
sioners. 

How  partition  and  distriba- 
tion  made. 

Appraisal  itf  parcels  ^  Object 
of  the  statutes. 

Report  of  commissionera 

Action  on  the  report 

Confirmation  and  recording. 

Assignment  to  follow  in  Min- 
nesota. 

Expenses  of  partition. 

Reversion  of  an  intervening 
estate. 

Setting  aside  the  report 

Effect  of  partition. 

Title  assumed  not  estab- 
lished. 

Rights  and  interests  of  par- 
ties. 

Unassigned  dower. 

Duty  of  guardian. 

Partition  and  distribution  to- 
gether. 


§  689.  Effect  of  assignment  of  residue  "before  partition. — 
When  more  than  one  person  is  entitled  to  share  in  property 
assigned  by  judgment  or  decree  of  tne  probate  court,  in  Wis- 
consin and  Michigan,  the  judgment  or  decree  can  only  deter- 


§689. 

Effect  of  assignment  of  resi- 
due before  partition. 

§7oa 

689a.  Partition  and  assignment  in 

709. 

severalty  in  Minnesota. 

689&^  Interlocutory  decree  or  order 

710. 

necessary  in  Minnesota. 

690. 

When  commissioners  neces- 
sary. 

711. 

69t 

Appointment  of  commission- 
ers—Practice. 

7ia 

693. 

CommisRioners  —  Warrant 
and  oath. 

7ia 

69a 

Guardians  and  agents   ai>- 

714 

pointed. 

715. 

694. 

The  warrant 

7ia 

69(S. 

Land  in  different  oounties. 

716a. 

696. 

Occasions  for  controyersy. 

697. 

Lands   owned    in    common 

717. 

with  others. 

7ia 

69a 

Effect  of  the  provision. 

699. 

Grantees  of  heirs  or  devisees. 

719. 

700. 

Conveyance  of  part  of  heir's 

720. 

interest 

721. 

701 

Rule  in  New  England. 

702. 

An  illustration. 

722. 

7oa 

Doctrine  in  Ohia 

704 

In  California. 

72a 

705. 

Doctrine  in  Michigan. 

724. 

7oa 

The  result  of  the  cases. 

725. 

707. 

Improvements  by  one  tenant 
in  common. 
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mine  the  extent  of  their  respective  rights  and  interests  in  the 
common  property.  So  far  as  it  consists  of  money  in  the  hands 
of  the  executor  or  administrator,  the  amount  to  which  each  is 
entitled  may  be  specified  and  paid  upon  the  assignment ;  but 
in  chattels  or  real  estate  only  the  fractional  share  to  which  each 
is  entitled  can  be  ^ecified,  and  they  can  take  the  possession 
under  such  judgment  or  decree,  only  as  tenants  in  common.* 
§  689a.  Pa/rtition  and  assignment  in  severalty  in  Minne- 
sota.—  As  by  the  assignment  the  title  of  the  executor  or  ad- 
ministrator in  personal  estate  and  his  rights  in  real  estate  are 
transferred  to  the  persons  entitled  thereto,  by  the  effect  of 
the  decree  it  ceases  to  be  the  estate  of  a  deceased  person,  and 
becomes  the  absolute  property  of  the  assignees  freed  from 
any  further  claims  of  administration.  "When  the  decree  is 
made,  therefore,  the  constitutional  jurisdiction,  which  is  lim- 
ited to  the  estates  of  deceased  persons  in  Minnesota,  and  can- 
not be  extended  by  statute,  is  exhausted.  If  partition  and 
distribution  by  commissioners  is  required,  it  must  precede  the 
formal  decree  of  assignment  which  then  assigns  the  several 
shares  in  severalty.** 

1  The  subject  of  assignment  of  the  would  not  be  irregular,  it  seems,  to  ap- 
residue,  though  it  occupies  but  two  point  the  commissionerB  in  the  same 
brief  sections  of  the  Wisconsin  Stat-  decree  assigning  the  estata  See  Per- 
utes  (8940-1),  and  but  three  in  the  singer  y.  Jubb,  62  Mich.  904-306  (1)l 
Michigan  Statutes  (5964-6X  is  likely  >«  Probate  Code,  sec.  246.  The  f or- 
to  raise  more  intricate  and  compli-  mer  statutes  were  like  those  of  Wis- 
cated  questions  of  law  and  equity  than  cousin  and  Michigan,  including  the 
any  other  proceeding  in  the  courts  of  provision  for  assignment  in  the  chap- 
probate.  See  ch.  XVIL  After  it,  the  ter  on  partition  and  distribution.  To 
partition  and  distribution  by  com-  meet  the  difficulty  a  novel  construo- 
missioners  is  a  formal  proceeding,  tion  of  the  meaning  of  the  statute 
The  rights  and  interests  of  all  parties  was  given.  Wood  v.  Myrick,  16  Minn, 
are  determined  by  it,  and  some  pro-  494  (447,  450,  451) ;  Hurley  v.  Hamil- 
ceeding  for  that  purpose  necessarily  ton,  87  id.  161.  In  Greenwood  v.  Mur- 
precedes  any  appointment  of  com-  ray,  28  id.  120,  no  partition  was  nec- 
missioners  to  make  partition.  See  essary.  Notice  was  given,  and  a 
Campau  v.  Campau,  19  Mich.  116;  decree  establishing  a  void  tr^st  was 
Dickison  v.  Reynolds,  48  id.  158,  held  conclusive  on  a  collateral  at- 
160-1.  The  assignment  goes  no  far-  tack.  The  probate  code  makes  ade- 
ther  than  to  determine  the  interests  quate  provision  for  assignment  of 
of  the  partie&  Gillett  v.  Treganza,  the  residue  without  partition  when 
18  Wia  472.  But  if  the  proper  pre-  none  is  necessary,  and  <0er  parti* 
liminary  proceedings  have  been  had  tion  when  necessary, 
(petition,  notice  of  hearing,  eta),  it 
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§  6895.  Interlocutory  decree  or  order  necessary  in  Minne- 
sota.—  As  the  partition  and  distribution  is  to  be  made  by 
commissioners  under  a  warrant  from  the  probate  court,  and 
the  warrant  must  necessarily  set  out  the  respective  rights  and 
interests  of  the  parties  among  whom  it  is  to  be  made,  an  in- 
terlocutory order  or  decree  in  some  form  determining  them, 
which  should  "  name  the  persons  and  the  proportion  or  part 
to  which  each  is  entitled,"  would  seem  to  be  a  necessary  foun- 
dation for  the  warrant, —  a  decree  determining,  but  not  assign- 
ing, their  shares, —  leaving  the  final  assignment  to  follow  the 
report  of  the  commissioners. 

§  690.  When  commissioners  necessary. —  If,  as  often  occurs, 
the  persons  interested  cannot  agree  upon  a  partition  and  dis- 
tribution, the  same  may  be  made  by  three  disinterested  per- 
sons appointed  by  the  court  for  that  purpose.*  In  Michigan, 
partition  may  be  made  also  in  probate  court  among  the  heirs 
whose  rights  are  established  by  a  decree  establishing  their 
heirship  if  there  is  a  minor  or  incompetent  person  among 
them.2* 

§  691.  Appointment  of  commissioners  —  Practice. —  Com- 
missioners are  appointed  to  make  partition  and  distribution, 
when  required,  upon  the  petition  of  some  one  or  more  of  the 
persons  interested.'  In  Minnesota,  the  petition  must  be  filed 
upon,  or  before,  the  hearing  on  the  final  settlement  of  the  ac- 
counts if  partition  in  the  probate  court  is  desired ;  as,  if  had 
at  all,  it  must  precede  the  formal  assignment  of  the  residue. 
No  further  notice  of  the  proceeding  is  necessary  after  the 

'  It  seems  to  have  been  held  in  Mas-  less.)  But  the  form  of  setting  apart 
sachusetts  that  if  all  the  persons  in-  cannot  change  the  title  which  would 
terested  unite  in  the  petition,  the  have  existed  in  the  undivided  inter- 
court  will  not  order  it,  because  if  all  est  Haddon  v.  Hemingway,  89  Mich, 
desire   partition  they  can  make  it  615,  617. 

among  themselves  by  deed.  I^e  ^^  Act  41, 1885 ;  8  HowelPs  Stat, 
Swett  V.  Bussey,  7  Mass.  503 ;  Wit-  §  5985a.  See  antCy  ch,  XVIIa.  The 
throp  Y.  Minot,  9  Cush.  405.  But  it  reasons  for  the  limitation  to  cases  in 
might  often  happen  that  a  partition  which  a  minor  or  incompetent  per- 
is desired  by  all,  and  yet  they  cannot  son  is  interested  do  not  seem  obvious, 
agree  upon  what  each  shall  take.  'R  S.,  sec.  8942;  HowelVs  Stat, 
Partition  may  be  had.  of  lands  de-  §  5969.  See  Persinger  y.  Jubb,  52 
vised  by  wiU  in  common  to  testator's  Mich.  804 ;  Probate  Ckxle,  sec.  240 
heirs.  (And  in  any  case  of  a  devise  (Forms  161, 162,  163,  164)l 
to  two  or  more  in  common,  doubt- 
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notice  of  final  settlement  and  assifininient  of  the  residae  has 
been  given.**  In  Wisconsin  and  Michigan,  notice  of  the  time 
and  place  of  hearing  the  application,  for  ther  appointment  of 
commissioners  (which  should  be  fixed  by  an  order  of  the  court) 
must  be  given  to  all  persons  interested  residing  in  the  state 
or  to  their  guardians,  and  to  the  agents,  attorneys  or  guard- 
ians, if  any  in  the  state,  of  those  who  reside  out  of  the  state. 
In  Wisconsin,  the  notice  is  given  by  personal  service  at  least 
ten  days  before  the  day  fixed  for  hearing,  or  by  publication 
for  six  successive  weeks,  the  last  publication  to  be  not  more 
than  ten  days  before  the  hearing.  In  Michigan,  personally  or 
by  publication,  as  the  probate  court  shall  direct* 

§  692.  Commissioners  —  Warrant  and  oath, —  At  the  time 
of  hearing,  any  person  interested  may  appear  and  oppose  the 
proceeding,  as  in  other  cases,  upon  any  proper  ground  of  op- 
position. If  it  appears  that  the  partition  should  be  made, 
three  disinterested  persons  (discreet  and  disinterested,  in  Min- 
nesota and  Michigan)  are  to  be  appointed  commissioners  to 
make  partition  of  the  real  estate,  and,  if  necessary,  distribu- 
tion of  the  personal  residue.  They  are  to  be  sworn  to  a  faith- 
ful discharge  of  their  duties,  and  a  warrant  is  issued  to  them 
for  the  purpose  of  such  partition  and  distribution.'  In  Michi- 
gan the  dower  of  the  widow  (if  any)  is  required  to  be  first  set 
off  and  assigned  to  her  before  commissioners  for  partition  are 
appointed.** 

§  693.  Ghiardians  and  agents  appointed. —  Before  any  par- 
tition or  distribution  is  made,  guardians  are  to  be  appointed 
for  all  minors  and  persons  of  unsound  mind  interested,  whether 
resident  or  non-resident,  and  some  discreet  person  to  act  as 
agent  for  parties  interested  who  reside  out  of  the  state,  and 
the  warrant  is  to  contain  a  notice  of  all  such  appointments  to 
the  commissioners.* 

^  Code,  8ec&  226-8, 240.  See  note  1»  also  provides  that  if  anj  oominl*- 

mipra,  noner  appointed  shaU  die^  remove^ 

^R  &,  sec.  8044;  HoweU's  Stat,  refuse^  or  become  incapaUeof  act- 

§  5069.    See  §  608,  infrou  ing,  the  court  may  appoint  anotiber 

A  R  &,  sec  8042 ;  HoweU's  Stat,  in  bis  place,  and  the  proceeding  goes 
§  5967 ;  8  id.  §  5067 ;  Probate  Ckxle,  on  as  though  the  first  appointed  con- 
see.  240  (Forms  167, 168).  tinned  to  act 

5*  §  5967  as  amended  in  1885  and  ^R.  S.,  sec.8046;  Probate Ck)de, sea 

1880;  8  HoweU*B  Stat,  §  5067.   This  244 ;  HoweU's  Stat,  §  6070^    Theeri- 
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§  694.  I%e  warrant —  As  the  warrant  issued  to  the  com- 
missioners is  their  authority  for  acting,  and  also  their  instruc- 
tions, it  must  set  out  fully  and  particularly  the  description  of 
the  estate  to  be  partitioned  or  divided,  the  names  of  all  the 
persons  who  are  entitled  to  any  share,  and  also  the  guardians 
and  agents  of  those  for  whom  guardians  or  agents  are  ap- 
pointed, the  part  or  share  to  which  each  is  entitled,  and  the 
value  of  advancements  (if  any)  made  to  any  of  them,  to  be 
deducted  in  setting  off  the  shares  of  those  who  have  received 
the  advancements.  It  should  contain  everything  necessary  to 
fully  inform  the  commissioners  as  to  their  duties. 

§  695.  Land  in  different  counties. —  The  commissioners  so 
appointed  may  be  authorized  to  make  partition  of  all  the  real 
estate  to  be  divided  in  the  state.  But  if  there  is  real  estate 
situated  in  different  counties,  different  commissioners  may  be 
appointed  for  each  county,  and  in  that  case  the  lands  in  each 
county  wiU  be  divided  separately,  as  if  there  were  no  other  to 
be  divided.' 

§  696.  Occasions  for  controversy. —  The  rights  and  interests 
of  the  several  persons  interested  having  been  determined  by 
the  assignment  as  to  such  title  as  the  decedent  had,^  there 
would  be  no  ground  for  contention  except  on  the  selection  of 

dent  purpose  is  that  all  persons  later-  produce  evidence  before  the  comnii»- 
ested  shaU  be  represented  at  the  pro-  sioners  as  to  the  value  of  the  land  or 
ceedings  of  the  commissioners.  As  parts  thereof,  etc  But  in  their  de- 
notice  of  hearing  the  petition  for  ap-  liberations  and  the  preparation  of 
pointment  of  commissioners  is  to  be  their  report  all  interested  parttes 
given  (in  Wisconsin  and  Michigan),  should  be  excluded.  If  they  desire 
it  would  seem  to  be  the  proper  thing  information  respecting  their  duties, 
to  appoint  tlie  guardian  and  agents  they  should  apply  to  the  court  Mc- 
for  those  not  otherwise  represented,  Laughlin  v.  Circuit  Judge,  57  Mich, 
upon  that  hearing.  See  ante,  §  691,  85, 86  (Forms  165, 166). 
n.  4.  But  this  statute  seems  to  con-  '?  b.  8.,  sec  8948 ;  Probate  Code, 
template  the  appointment  of  special  sec.  240 ;  Howell*s  Stat,  §  5968.  The 
guardians  or  agents  in  aU  cases  of  cases  when  a  separate  partition  of 
minors,  incompetent  persons  and  lands  in  different  counties  would  be 
noBrresidentSL  The  partition  is  void  advantageous  are  not  very  frequent 
as  to  those  not  represented.  Smith  It  was  formerly  held  that  lands  in 
T.  Bioe^  11  Mass.  507.  Notice  of  the  different  counties  could  not  be  par- 
meeting  of  the  commissionerB  is  es-  titioned  together,  because  not  in  one 
sential  to  the  validity  of  their  pro-  venue.  See  J^parfe  Bonner,  4  Mass. 
ceedings.    Simpson  v.  Simpson,  69  122. 

Mich.  71.    The  parties  have  a  right  to  ^  Gillett  ▼.  Treganza,  supra, 
24 
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commissioners  and  confirmation  of  their  report.  If  one  should 
claim  an  adverse  title  in  any  part  of  the  land,  the  question  of 
title  would  have  to  be  settled  elsewhere.* 

§  697.  Lands  owned  in  common  with  ofTier*. — When  par- 
tition is  to  be  made  of,  or  dower  assigned  in,  lands  owned  by 
the  decedent  in  common  with  others  in  Michigan  and  Wiscon- 
sin, the  commissioners  appointed  must  first  divide  and  sever 
the  estate  of  the  deceased  from  that  of  his  co-tenants,  and  the 
division  is  made  binding  on  all  persons  interested.'®  All  the 
facts  in  relation  to  the  ownership  should  be  set  out  in  the  pe- 
tition, in  such  case,  and  the  co-tenants  of  the  deceased  must 
be  notified  and  made  parties  in  the  same  manner  as  the  heirs 
or  devisees  of  the  deceased." 

§  698.  Effect  of  ths provision, —  This  section,  copied  substan- 
tially from  Massachusetts,  furnishes  the  only  instance  in  which 
strangers  to  the  estate  having  no  claims  upon  it  can  be  brought 
into  the  courts  of  probate,  and  rights  as  between  them  and 
the  estate  conclusively  determined  by  its  decree.  In  such  a 
case,  questions  affecting  the  title  would  be  as  likely  to  arise 
in  the  court  of  probate  as  in  a  court  of  equity.  Whether 
questions."  where  some  recognized  principle  of  equity  juris- 
prudence is  involved,  thus  making  the  title  a  proper  subject 
of  cognizance  in  a  court  of  equity,"  could  be  entertained  and 
determined  in  this  proceeding,  quc&re?  ^ 

§  699.  Grantees  of  heirs  or  devisees. — If  some  of  the  original 
heirs  or  devisees  have  conveyed  their  shares  to  any  other  per- 
son in  Wisconsin  and  Michigan,  their  grantees  must  be  made 
parties,  and  the  shares  so  conveyed  set  off  to  them  in  the 
same  manner  as  they  otherwise  would  have  been  to  their 
grantors.^'    But  if  the  estate  is  settled,  and  all  the  original 

9  See  Deery  y.  McClintock,  81  Wi&  the  former  statutee  of  Minnesota,  but 

195.  is  omitted  from  the  coda    It  was 

^OR.  S.,  sec.  8949;  Howell's  Stat,  clearly  outside  of  the  constitutional^ 

§  5974.  limit    of   the   probate   jurisdiction. 

n  Id.  There  must  be  a  real  controversy  to 

12  See  Deery  v.  McClintock,  81  Wis.  deprive   the  court   of   jurisdiction. 

195, 205 ;  Barker  v.  Barker,  14  id.  131 ;  Dearborn  v,  Preston,  7  Allen,  190. 
Hannan  v.  Oxley,  28  id.  519;  Morse       ISR  a«  sea  8945;  HowelPs  Stat, 

V.  Stockman,  65  id.  86 ;  Hoffman  v.  §  5970.    See  Morse  y.  Stockman,  66 

Beard,  23  Mich.  59 ;  Wallace  v.  Har-  Wis.  86. 
ris,  82  id.  880.    Tliis  provision  was  in 


PAETITION   AND   DISTRIBUTION   OF   ESTATES.  371 

heirs  or  devisees  have  conveyed  their  interests  to  other  persons, 
it  has  been  held  that  the  probate  court  cannot  make  partition 
among  their  grantees,  after  the  lapse  of  many  years." 

§  700.  Conveyance  of  part  of  heir's  interest —  Questions 
have  often  arisen  in  the  courts  of  general  jurisdiction,  and 
sometimes  in  probate  courts,  on  partition,  as  to  the  effect  to 
be  given  to  a  conveyance  by  one  tenant  in  common,  joint 
tenant  or  coparcener  of  less  than  his  whole  interest  or  of  his 
interest  in  some  specific  part  less  than  the  whole  of  the  common 
property.  The  general  rule  in  equity  is  that  one  joint  tenant, 
•or  tenant  in  common,  can  do  nothing  to  lawfully  prejudice 
the  estate  of  his  co-tenants.^*  He  cannot  convey  to  another 
a.  right  to  any  part  of  the  common  property  which  he  may 
not  claim  and  enforce  for  himself;  and  it  is  a  well-settled  rule 
that  a  tenant  in  common  cannot  enforce  partition  of  a  part  of 
the  common  tenement  by  metes  and  bounds.^* 

§  701.  Rule  in  Neiv  England, —  Upon  this  principle  it  has 
been  held  that  one  tenant  in  common,  or  joint  tenant,  cannot 
convey  a  part  of  the  land,  by  metes  and  bounds,  to  a  stranger." 
And  this  doctrine  (following  the  case  last  cited)  seems  to  have 
been  generally  held  in  the  New  England  states,  and  carried  to 
rthe  extent  of  holding  that  where  the  common  property  con- 
sists of  separate  and  distinct  parcels  or  holdings,  the  rule  is 

14  Cos  V.  InglestoD,  80  Vt  258.  This  assignees  of  the  heirs  in  its  proceed- 

•case  is  cited,  in  Hurley  v.  Hamilton,  87  ings.  Famham  v.  Thompson,  84  Minn. 

Minn.  161,  as  an  authority  that  par-  830,  886 ;  Dobberstein  v.  Murphy,  44 

•tition  cannot  be  had  in  the  probate  id.  526.    See  Gage  v.  Gage,  29  N.  H. 

court  after  the  assignment  of  the  res-  538,  546. 

idua  Under  the  Wisconsin  and  Mich-  w  Tucker's  Case,  2  Coke,  68.    But 

igan  statutes,  if  grantees  or  assigns  of  a  voluntary'  partition  among  part  of 

^my  of  the  heirs  before  assignment  the  heirs  will  be  respected  so  far  as  it 

-are  **  by  law  entitled  "  to  any  share,  does  not  prejudice  the  rights  of  the 

their  rights  might  be  determined  by  others.     Thayer  v.  Lane,  Walker*s 

the  decree  of  assignment,  unless  the  Ch.  200.    See  Campau  v.  Campau,  19 

Talidity  of  the  conveyance  or  assign-  Mich.  116, 127. 

ment   is   disputed  by  the   grantor.  i^  Miller   v.  Miller,  18  Pick.   287. 

Perhaps,  however,  these  statutes  im-  See  Shepardson  v.  Rowland,  28  Wis. 

ply  the  power  to  determine  such  a  108. 

controversy.    See  TiUson  v.  Small,  i? Porter  v.  Hill,  9  Masa  84.    "As 

80  Ma  90 ;  Dundas'  Appeal,  78  Pa  St  against  the  co-tenants,  such  a  deed  is 

474;  In  re  Phillips,  71  Cal.  285.    In  inoperative  and  void."  4  Kent's  Com. 

Minnesota  the  probate  court  cannot  868. 
recognize  any  rights  of  grantees  or 
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the  same,  and  that  partition  will  be  made  withoat  any  refer- 
ence to  any  conveyance  by  one  of  his  interest  in  one  such 
separate  parcel." 

§  702.  An  illustration. —  The  principle  was  applied  in  a  later 
case  in  Massachusetts  arising  on  partition  in  the  probate  court 
where  one  of  the  heirs  mortgages  his  interest  in  one  of  two 
separate  pieces  of  common  property,  and  on  partition  that 
parcel  was  set  off  to  another  heir  withoat  regard  to  any  in- 
terest of  the  mortgagee." 

§  703.  Doctrine  in  Ohio, —  The  intolerable  consequences 
which  would  follow  from  the  application  of  this  principle,  to 
the  extent  to  which  it  seems  to  be  held  in  some  of  the  cases, 
where  tenancy  in  common  often  extends  to  wild  lands,  unim- 
proved city  lots  and  other  property  constituting  separate 
and  distinct  freeholds,  seems  to  have  led  to  the  almost  entire 
repudiation  of  the  whole  doctrine  in  Ohia** 

§  704.  In  California. —  In  California  this  question  has 
arisen  and  been  elaborately  discussed,  and  the  rule  established 
there  is  that  a  conveyance  by  one  co-tenant,  or  any  number 
less  than  the  whole,  of  their  interest  in  a  specific  portion  of 
the  common  lands  is  not  void ;  that  the  grantee  takes  the  in- 
terest of  his  grantor  in  the  special  tract,  which  is  a  tenancy  in 
the  special  tract  with  the  co-tenants  of  his  grantor;  but  that 
the  whole  tract  is  subject  to  partition,  so  far  as  the  co-tenants 
of  the  grantor  are  concerned,  as  it  would  be  had  the  convey- 
ance of  the  special  tract  not  been  made ;  and  that  the  pur- 
chasers of  interests  in  the  special  tract  are  necessary  parties.*^ 

§  705.  Doctrine  in  Michigan, —  The  history  of  the  doctrine 
is  reviewed  in  Butler  v.  Hoys  in  an  able  opinion  by  Campbell, 
J."  It  is  held  that  where  an  inheritance  consists  of  several 
distinct  freeholds,  a  tenant  in  common  may  convey  his  undi- 
es See  BarUet  v.  Harlow,  12  Ma8&  6  id  891,  890 ;  Prentiss*  Case,  7  id 
848;  Yamum  t.  Abbot,  id  474;  Pea-  472;  Denoison  v.  Foster,  9  id  12S» 
body  T.  Minot,  24  Pick.  829 ;  1  Wash-  129.  See,  also,  Davis  v.  Whitesides,  1 
bum.  Real  Est  417,  n.  1 ;  Ducan  t.  Bibb  (Ky.X  512. 
Sylvester,  24  Me.  482;  MitcheU  v.  » Gates  v.  Salmon  et  aL,  86  GaL 
Hazen,  4  Ckmu.  495;  Griswold  v.  576;  Stark  v.  Barrett^  15  id  86a 
Johnson,  5  id  86a  »  25  Mich.  5a    See  Whiting  t.  But- 

i»  Marks  v.  SewaU,  120  Mass.  174        ler,  29  id  122 ;  Tucker  v.  WbitUcsey, 

»See  White's  Lessee  v.  Sayre,  2    74  Wis.  74-65. 
Ohio,  802 ;  Treon's  Lessee  v.  Emerick, 
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vided  interest  in  any  one  or  more  of  them,  or  it  may  be  sold 
on  execution  against  him,  without  reference  to  any  of  the 
other  parcels.  If  the  inheritance  consists  of  city  lots  which 
have  been  platted,  each  lot  is  presumed  to  be  a  separate  hold- 
ing in  the  absence  of  any  showing  to  the  contrary ;  and  the 
rights  of  the  purchasers  of  undivided  interests  in  such  sepa- 
rate holdings  cannot  be  prejudiced  by  a  voluntary  partition 
among  the  heirs.  It  is  conceded  in  this  case  that  the  rule 
established  in  Porter  v.  Hill  ^  is  a  correct  rule,  where  the  com- 
mon estate  is  a  single  freehold.** 

§  706.  Tlie  result  of  the  cases. —  The  result,  finally,  seems  to 
be  that  as  the  proceedings  partake  more  of  the  nature  of  pro- 
ceedings in  equity  than  at  law,^  the  interest  of  purchasers 
or  mortgagees  of  undivided  interests  in  any  part  of  the  com- 
mon estate  will  be  regarded  and  protected,  so  far  as  it  can  be 
done  without  prejudice  to  the  rights  of  the  co-tenants  of  the 
grantor  or  mortgagor;  and  that  their  rights  are  not  preju- 
diced by  the  sale  of  the  interest  of  a  co-tenant  in  a  separate 
holding,  which  constitutes  part  of  the  common  estate.  This 
seems  to  be  the  doctrine  of  the  Michigan  and  California  cases. 

§  707.  Improvements  tyone  tenant  in  common, —  It  has  been 
held  that  where  the  tenants  have  severally  made  improve- 
ments upon  distinct  portions  of  the  lands  to  be  partitioned,  it 
is  proper  for  the  court  to  order,  by  way  of  interlocutory  de- 
cree, that  their  several  parts  should  be  set  off  to  them  so  as  to 
include  their  respective  improvements,  provided  it  could  be 
done  without  prejudice  to  the  rights  and  interests  of  any  of 
the  other  parties.* 

^0  Mass.  84    This  is  the  leading  proTements  have  been  made  to  which 

case  on  the  doctrine  as  held  in  New  the   parties   have   contributed    un- 

England.  equally,  *'  then,  upon  equitable  prin-^ 

^  Butler  V.  Boys,  25  Mich.  53,  67.  ciples,  the  inequality  should  be  ad- 

A  Gtetee  V.  Salmon,  supra;  Deery  justed  in  the  partition  if  any  certain 

V.  McClintock,  81  Wis.  195.    But  a  and  intelligible  basis  can  be  discov- 

tenant  in  common  in  possession  of  ered  by  which  this  can   be   done, 

any  specific   portion   of    the   lands  Campbell  t.  Campbell,  21  Mich.  438, 

holds  subject  to  the  incidents  of  par-  449.    The  order  for  partition  and  ap- 

tition.    Tharp  v.  Allen.  46  Mich.  389.  pointing  commissioners  is  in  effect 

28  Scale  V.  Sota,  35  CaL  102.  Usually  an  interlocutory  decree,  and  should 

such   improvements  would  not  be  define  the  rights  of  the  parties  and 

made  without  the  assent,  express  or  the  manner  of  making  the  partition, 
implied,  of  the   co-tenant&    If  im- 
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§  Y08.  Wlien  indivisible  trdct  of  greater  value  than  a  share. — 

The  statutes  authorize,  and  the  order  of  the  court  and  war- 
rant may  direct,  that  if  any  tract  of  land  or  tenement  shall  bo 
of  greater  value  than  the  share  of  either  party,  and  cannot  be 
divided  without  injury  to  the  same,  the  commissioners  may 
set  it  off  to  either  of  the  parties  who  will  accept  it  and  pay, 
or  secure  to  one  or  more  of  the  others,  to  their  satisfaction, 
such  sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  they  shall  make  their  award  accordingly ;  but 
the  sums  so  awarded  to  the  others  must  be  paid,  or  secured  to 
their  satisfaction,  before  the  partition  is  established  by  the 
court.  In  Wisconsin  and  Michigan  preference  of  choice  to 
accept  such  part  is  to  be  given  to  males  before  females,  and 
among  children,  to  the  elder  before  the  younger.*' 

§  709.  When  the  whole  assigned  to  one. — When  the  real  es- 
tate is  so  situated  that  it  cannot  be  divided  "  without  prejudice 
or  inconvenience  to  the  owners,"  the  whole  may  be  assigned 
to  one  or  more  of  the  parties  who  will  accept  it,  preference 
being  given  in  choice,  as  in  the  case  of  part  of  unequal  value, 
to  males  before  females,  and  among  children  to  the  elder  before 
the  younger,  in  Michigan  and  Wisconsin,  and  upon  the  same 
terms  that  the  party  accepting  it  shall  pay,  or  secure  to  the  sat- 
isfaction of  the  others,  their  just  proportion  of  the  true  value. 
The  appointment  and  warrant  to  the  commissioners  in  such 
case  will  be  to  ascertain  (appraise)  the  true  value  of  the  estate.* 
§  710.  Proceedings  of  the  commissioners. —  When  the  com- 
missioners have  received  the  warrant  and  taken  the  oath 
required  by  the  statute,^  they  must  give  notice  to  all  the  per- 
mit. S.,  sec.  8948 :  Probate  Ckxle,  dren  is  omitted  in  the  probate  code. 
sec.  248 ;  Howell's  Stat,  §  5973.  The  This  provision  lacks  judicial  con- 
confirmation  of  the  report  without  struction,  but  clearly  it  empowers 
the  payment  or  security  is  not  valid,  the  probate  court  by  its  decree  or 
Jenks  V.  Howland,  8  Gray,  586.  See  judgment,  to  divest  the  title  of  some 
Thayer  v.  Thayer,  7  Pick.  209,  For  of  the  parties,  upon  payment  of  their 
an  instance,  see  Tharp  v.  Allen,  46  shares  to  them,  and  transfer  it  to  the 
Mich.  889,  891.  persons  who  accept  the  whole.    And 

28  R  S.,  sec.  8951 ;  Probate  Code,  if  a  tender  is  made  and  kept  good  it 
sec.  242;  Howell's  Stat,  §  5972.  would  seem  that  it  might  be  done 
Under  these  sections  the  commis-  without  the  consent  of  those  whose 
sioners  are  appointed  and  sworn  for  title  is  transferred  (Forms  171-174). 
the  purpose  of  ascertaining  the  value  ^R  S.,  sec.  8942;  Probate  Code^ 
only.  The  preference  of  males  to  sea  240 ;  Howell's  Stat,  g  5967. 
females  and  of  older  to  younger  chil- 
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sons  interested,  their  guardians  or  agents,  of  the  time  when 
(and  in  Wisconsin  the  place  where)  they  will  meet  and  pro- 
ceed to  make  the  partition  ^  (in  such  manner  as  the  court  shall 
direct  in  Wisconsin). 

§  711.  Service  of  notice  hy  commissioners. —  As  agents  or 
guardians  are  appointed  for  all  non-residents  and  persons 
under  disability,  th6  notice  should  be  a  personal  notice  so  that 
the  parties,  guardians  or  agents  may  be  personally  present  at 
the  proceedings  of  the  commissioners.  The  practice  is  to  serve 
the  notice,  which  should  be  in  writing,  signed  by  the  commis- 
sioners, in  the  usual  manner  of  serving  notice  or  civil  process, 
by  delivering  a  true  copy  to  each  person  served,  or  leaving  at 
their  residence,  if  not  found ;  and  the  service  should  be  proved 
by  the  aflBdavit  of  the  person  making  it  or  by  a  certificate  of 
service  if  made  by  an  officer  authorized  to  serve  process." 

§  712.  How  partition  and  distribution  m^ade. —  At  the  time 
of  meeting  to  make  partition  the  commissioners  appraise  all 
the  real  estate  to  be  divided  and  proceed  to  partition  it  among 
the  heirs,  devisees  and  their  grantees,  if  any,  entitled  to  shares, 
according  to  their  respective  interests,  taking  into  the  ac- 
count the  advancements,  if  any  have  been  made,  as  specified 
in  their  warrant  and-determined  by  the  court."  The  several 
shares  in  the  estate,  both  real  and  personal,  are  to  be  set  off 
by  metes  and  bounds,  d^  descriptions,  so  that  the  same  can 
easily  be  distinguished ;  but  if  two  or  more  consent  to  have 
their  shares  set  off  to  them  together  in  common  and  undi- 
vided, it  may  be  so  done.*^ 

§  713.  Appraisal  in  parcels  —  Object  of  the  statutes, —  In 
this  way  it  may  sometimes  be  practicable  to  make  partition 
when  some  part  more  than  a  single  share  is  not  susceptible  of 
division.  The  several  parts  into  which  the  estate  is  divided, 
if  unequal  in  value,  n^ust  necessarily  be  appraised  separately 

'^i  R.  Sw,  sea  8946 ;  Probate  Code,  show  notice  given  or  a  waiver  of  no- 
sea  344 ;  Howell's  Stat,  §  6975  (Form  tice  and  consent  A  non-resident  for 
169).  whom  no  agent  is  appointed,  and 

SI  Smith's  Probate  Law,  249.     A  who  has  no  notice,  is  not  bound  by 

Terj  convenient  method  when  prao-  the  proceeding.    Smith  v.  Rice,  11 

ticable,  as  it  frequently  is,  is  to  have  Masa  507. 

all   the   parties    interested    sign    a  »2  r.  a,  sec.  8961 ;  Probate  Code, 

waiver  of  notice  and  consent  to  the  sec  288 ;  HoweU's  Stat.  §  597a 

time  and  place  of  meeting  on  the  '^R*  S.,  sec   8947;  Probate  Code^ 

original  notice:     The  records  should  sec.  241 ;  Howell's  Stat,  §  5971. 
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to  determine  the  amountB  to  be  paid  by  those  who  accept  the 
parts  of  greater  value  than  their  shares,  and  the  amounts  to 
be  paid  to  those  who  take  the  smaller  parts  or  none.  It  may 
happen  that  though  the  estate  can  be  divided  without  injury, 
it  cannot  be  divided  into  as  many  shares  as  there  are  parties, 
and  the  whole  shares  of  some  will  be  paid  or  secured  by 
others  who  accept  the  land.  The  statutes  seem  designed  to 
facilitate  a  full  settlement  and  division  of  the  estate  in  all 
cases  when  it  is  practicable  without  a  sale  of  the  property,  or 
when  some  of  the  parties  desire  to  purchase  and  a  partition 
cannot  be  made.** 

§  714.  Meport  of  commissioners. —  The  commissioners  are  to 
make  report  of  their  proceedings  in  writing  to  the  court.* 
The  report  should  be  returned  with  their  warrant,  and  should 
give  their  proceedings  fully  and  in  detail ;  the  fact  of  giving 
notice,  or  waiver  and  consent;  who  of  the  persons  interested 
were  present  at  their  proceedings ;  their  appraisal  of  the  es- 
tate and  of  the  several  parcels,  and  the  shares  assigned  to  each, 
by  full,  formal  and  particular  descriptions.  The  original  no- 
tice, with  proof  of  service,  and  their  oath,  it  not  taken  and 
filed  in  court  when  the  warrant  issued,  should  be  returned  with 
their  report  and  the  warrant.  Also,  a  detailed  statement  of 
their  expenses  for  service  of  notice,  surveying  and  all  other, 
including  their  own,  compensation. 

§  715.  Action  on  the  report —  The  report,  when  presented 
to  the  court,  may  be  set  aside  for  suiBcient  reasons,  and  the 
same  commissioners,  or  others  appointed  by  the  court,  may  be 
directed  to  make  another  partition.*  If  new  commissioners 
are  appointed,  a  new  warrant  should  be  issued  to  them.  In 
either  case  notice  of  the  time  and  place  of  meeting  should  be 
given  as  before. 

§716.  Confirmation  and  recording. —  When  the  report  is 
found  satisfactory  it  is  accepted,  confirmed  and  establi^ed  by 
an  order  of  the  court,  and  recorded,  and,  in  Wisconsin  and 
Michigan,  an  attested  copy,  under  the  seal  of  the  court,  re- 

s«In  MassachusettB  this  defect  of  sea  245;    Howell's    Stat,    §   5976 
jurisdiction,  when  partition  can  only  (Forms  170-174). 
be  made  by  a  sale  and  division  of  Mid.    The  order  for  a  new  parti- 
the  proceeds,  has  been  supplied  by  a  tion  should  be  f uU  and  formal,  set- 
statute  (1874,  oh.  266).  ting  forth  the  reasons  for  it 

»R  a,  sea  3950;  Probate  Code, 
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corded  in  the  ofBce  of  the  register  of  deeds  .in  the  county  where 
the  lands  lie." 

§  716a.  Assignment  to  follow  in  Minnesota. —  When  the  re- 
port is  confirmed  in  Minnesota,  a  decree  is  to  be  made  assign- 
ing the  estate  to  the  persons  entitled  thereto  in  accordance 
with  the  partition  and  distribution  made  in  the  report.*^* 

§  717.  Expenses  of  partition. —  The  expenses  of  the  parti- 
tion are  to  be  paid  out  of  the  funds  in  the  hands  of  the  exec- 
utor or  administrator,  if  any,  that  may  be  applied  for  that 
purpose ;  otherwise,  the  expenses  and  charges  are  to  be  ap- 
portioned among  the  parties  in  proportion  to  their  respective 
shares,  by  the  court,  and  the  payment  may  be  enforced  by 
execution  in  favor  of  the  person  entitled  thereto.** 

§  718.  Beversion  of  an  intervening  estate. —  The  reversion, 
after  the  termination  of  a  homestead  (in  Wisconsin),  or  dower, 
or  other  life  estate  in  lands,  may  be  assigned  and  partitioned 
among  the  heirs  or  devisees  in  the  same  manner  in  Wisconsin 
and  Michigan.**  But  no  partition  can  be  made  until  the  ter- 
mination of  the  particular  estate.^ 

^  Id.  No  proTision  is  made  for  no-  By  §  S980  the  expense  of  recording  is 
tice  of  the  examination  and  confir-  made  one  of  the  general  expenses  of 
mation  of  the  report^  but  notice  administration.  If  the  petitioner 
should  be  given  of  the  filing  of  the  (who  would  be  primarily  liable  prob- 
report  and  the  time  when  it  wiU  be  ably)  pays  the  expenses,  the  execu- 
ooDsidered,  so  that  objections  to  the  tion  would  run  in  his  favor.  Funds 
confirmation  may  be  filed  and  heard,  properly  applicable  to  the  purpose  in 
This  is  the  practice  in  Massachusetts  the  administrator's  hands  would  be 
(Smith's  Probate  Law,  252S),  unless  only  funds  distributable  to  the  own- 
all  parties  assent  to  the  partition*  ers  of  the  land.  A  jmrty  who  has 
This  seems  necessary,  as  otherwise  paid  the  whole  is  entitled  to  the  exe- 
the  interested  parties  may  not  know  cution  against  the  others.  Potter  v. 
what  the  report  is  until  after  confir-  Hazard,  11  Allen,  187  (Form  178). 
mation.  (Forms  176^  170,  177.)  A  »R.  a,  sec.  8954;  Howell's  Stat, 
partition  may  be  set  aside  for  fraud  §  6988.  These  statutes  contemplate 
on  the  part  of  the  moving  party,  an  assignment  and  partition  of  the 
Tucker  t.  Whittlesey,  74  Wia  74.  reversion.  The  usual  practice  is  to 
Or  for  fraudulent  action  by  the  com-  designate  the  persons  and  their  shares 
missioners.  Adair  v.  Cummin,  48  in  the  reversion  in  the  general  assign- 
Mich.  875.  These  cases  (like  others  ment  of  the  residue,  or  to  assign  the 
cited)  were  in  circuit  court,  but  the  whole,  subject  to  any  right  of  dower 
principles  apply  in  aU  courts.  or  homestead  which   has  not  been 

>*•  Probate  Code,  sea  246.  set  off. 

»  a  a,  sec.  8958 ;  Probate  Code,  ^  Green  v.  Hardy,  24  Me.  458,  454 ; 

247,248 ;HoweU'sStat,§§5981-a  Sumner  v.  Parker,  7  Mass.  79,    In 


r 
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§  719.  Setting  aside  the  report —  Usually  the  report  of  com- 
missioners appointed  to  make  partition  will  not  be  set  aside^ 
unless  the  inequality  or  inconvenience  of  the  partition  made 
by  them  is  shown  by  very  clear  and  direct  evidence.  The 
matter  must  be  determined  by  the  best  judgment  of  some- 
body, and  that  of  persons  selected  by  the  court  because  of 
confidence  in  their  integrity  and  judgment  will  not  be  set 
aside  merely  because  witnesses  may  be  found  to  differ  from 
their  judgment « 

§  720.  Effect  of  partition, —  The  effect  of  a  final  partition 
in  the  probate  court  is  an  important  question.  The  statutes 
provide  that  when  finally  confirmed  and  established  it  shall  be 
conclusive  on  all  the  heirs  and  devisees,  and  all  persons  claim- 
ing under  them,  and  upon  all  persona  interested.^  '^o  other 
persons  than  the  heirs,  devisees,  and  those  claiming  under 
them,  can  be  interested  in  the  lands  of  a  decedent,  or  the  pro- 
ceedings to  partition  them,  except  in  the  single  case  of  lands 
owned  by  the  deceased  in  common  with  others.  In  that  case 
there  might  be  unknown  owners  interested,  as  in  some  cases 
in  courts  of  general  jurisdiction.  Whether  as  to  them,  or  as 
to  persons  claiming  any  part  adversely  in  severalty,  the  same 
startlingly  conclusive  effect  would  be  given  as  has  been  given 
in  those  courts,^  is  a  question  which  has  been  suggested  but 

Green  v.  Hardy,  the  same  commis-  version  (of  a  homestead)  would  ordi- 

sioners  were  directed  to  set  off  the  narilybeoutof  the  jnrisdictioiiof  tbe 

widow's  dower  and  make  partition  probate  court  before  the  expiration 

of  the    other  land&    The  partition  of  the  life  estate, 

cannot  be  had    excepting  among  <!  See  MorriU  v.  Morrill,  6  N.  H. 

those  entitled  to  possession.    The  re-  829 ;  Field  v.  Hanscomb,  15  Me.  865 ; 

version  or  remainder,  while  there  is  Wilbur  t.  Dyer,  89  id.  169 ;  Peck  v. 

an  intervening  estate,  cannot  be  par-  Metcalf,  8  R.  L  886.    But  see  note  87, 

titioned.    Hodgkinson,  Petr.,  12  Pick,  mpra^  as  to  cases  of  fraud. 

874;  Ziegler  v.  Orim,  6  Watts,  106;  <3R  a,  sea  8952;  HoweU's  Stat, 

Brown  v.  Brown,  8  N.  H.  98 ;  Striker  §  5980 ;  Persinger  v.  Jubb,  tuprcu  AU 

V.  Mott,  2  Paige^  887 ;  Tabler  v.  Wis&-  decrees  are   conclusive   when  the 

man,  2  Ohio  St  207.    But  it  was  held  court  has  jurisdiction,  in  Minnesota, 

in  Persinger  v.  Jubb,  52  Mich.  804,  without  special  statutes.     It  would 

807,  that  the  statute  (Howell's  Stat,  seem,  therefore,  that  notice  of  the 

g  6088)  did  not  forbid  partition  be-  confirmation  should  be  given, 

fore  the  dower  expires,  and  when  it  **  See  Nash  v«  Church,  10  Wis.  808 ; 

was  done  the  defect  was  not  fatal  Kane  ▼.  Bock  R.  Canal  Ca,  15  id. 

(therefore  not  jurisdictional)  in  a  col*  179. 
lateral  action.    In  Minnesota  the  re- 
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not  decided.^  That  in  a  proceeding  in  which  the  title  cannot 
be  tried,^  the  title  of  some  claiming  and  holding  adversely  to 
all  the  known  parties  may  be  divested  *"  and  lost,  is  a  strange 
anomaly,  and  it  is  not  probable  that  such  a  conclusive  effect 
will  be  accorded  in  any  case  where  the  statute  permits  any 
escape  from  it.  The  partition  between  the  heirs  or  devisees 
and  their  co-tenants  is  made,  by  the  statute,  binding  on  all 
persons  interested/^  But  the  co-tenants  must  have  the  same 
notice  of  all  the  proceedings  as  the  heirs  and  devisees. 

§  721.  Title  assumed  not  established, —  Usually  no  question 
can  arise  between  heirs  or  devisees  as  to  the  extent  of  their 
respective  rights  and  interests,  because  those  are  determined 
by  the  judgment  or  decree  assigning  the  estate,  which  pre- 
cedes the  partition.  And  for  the  purposes  of  both  proceedings, 
the  title  is  assumed  not  established.  The  proceeding  is  hypo- 
thetical, and  is  only  for  the  purpose  of  dividing  among  them 
in  severalty  whatever  estate  or  title  exists.  And  if  none 
finally  exists,  the  proceeding  goes  for  nothing.** 

§  722.  Sights  and  interests  ofpa/rties. —  But  each,  as  to  the 
part  set  off  to  him  in  severalty,  must  be  regarded  as  a  pur- 
chaser for  value.**  As  to  whatever  estate  or  title  the  decedent 
had,  the  proceeding  is  conclusive  upon  the  parties  to  it,^  and 
it  has  been  held  conclusive  against  all  persons  claiming  under 
the  decedent.^^  It  has  been  said  in  a  general  way  in  Penn- 
sylvania that  a  decree  of  partition  by  the  orphans'  court  is 
necessarily  as  conclusive  as  a  judgment  of  partition  by  a  court 
of  law."^  But  if  the  petitioner's  allegation  of  title  as  tenant 
in  common  is  disputed,  it  must  first  be  established  by  eject- 
ment,"*  and  one  claiming  adversely,  and  refusing  to  be  a  party, 

4<DizoD,  a  J.,  in  Gillett  t.  Tre-  « See  CampauT.  Barnard,  25  Mich, 

ganza,  18  Wi&  472,  47a  881,  88a 

^  Deeiy  v.  McClintock,  81  Wis.  105,  M  Orice  v.  Bandall,  suprcu 

206.  *i  Merklein  v.  Trapnell,  84  Pa.  St 

4*  See  Naah  v.  Church,  suprcu  42. 

47  R.  a,  sea  8949 ;  HoweU's  Stat,  ^  Gibson,  Q  J.,  in  Herr  t.  Herr,  5 

%  5974    No  provision    is  made  for  P&  St  428,  480. 

notice  to  unknown  owners  (see  R  S.,  ^Qibson,  C.  J.,  in  Herr  v.  Herr,  5 

sea  8102)^   which,   however,  guards  Pa.  St  431.    See  Gage  v.  Gage,  29 

against  such  a  case  as  Nash  v.  Church.  N.  H.  583 ;  Deery  v.  McClintock,  iru- 

ttSeeGrioe  v.  Randall,  28  Yt  289.  pro. 
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is  not  bound.**  The  statute  of  Pennsylvania  provides  that  the 
decrees  of  the  orphans'  court,  and  proceedings  as  to  matters 
within  its  jurisdiction,  "  shall  not  be  reversed  or  avoided  col- 
laterally in  any  court."  "  But  there,  in  proceedings  in  the  or- 
phans' court,  "the  parties  acquire  no  new  title.  There  is 
nothing  but  parting  and  dividing  the  old  one  among  them,  or, 
where  that  cannot  be  done,  adjudging  it  to  one  or  more,  they 
paying  or  securing  to  the  others  their  proportional  parts  of 
the  valuation."  *  It  dissolves  the  tenancy  in  common,  and 
locates  such  rights  as  the  parties  may  have  in  distinct  parts.®^ 

§  723.  Unassigned  dower. — It  has  b^en  held  that  a  widow's 
right  of  dower  (unassigned)  in  the  estate  is  no  bar  to  the  par- 
tition." But  the  reason  for  the  rule,  perhaps,  does  not  hold 
good  under  statutes  by  which  the  dower  may  be  set  oflf  on 
petition  of  any  person  interested  in  the  lands.^  But  partition 
may  be  ipade  of  the  dower  or  homestead  in  the  probate  court 
after  the  termination  of  the  particular  estate.*^ 

§  7.24.  Duty  of  guardian. —  A  guardian  may  take  for  his 
ward  a  part  greater  than  the  ward's  share  charged  with 
owelty,  but  he  is  not  bound  to  do  so  if  he  has  not  funds  of 
the  ward  to  pay  it,  although  it  would  be  for  the  minor's  ad- 
vantage.*^ 

§  725.  Partition  and  distribution  together. —  As  the  stat- 
utes considered  in  this  chapter  contemplate  the  partition  of 
real  and  distribution  of  personal  property  in  the  same  pro- 
ceeding under  the  same  warrant,"  there  would  seem  to  be  no 
objection,  when  both  go  to  the  same  persons,  and  where  the 
land  cannot  be  equally  divided,  to  equalizing  the  partition 
from  the  personal  property,  if  sufficient  and  available;  or, 
when  more  convenient,  assigning  the  share  of  some  in  the 

M  McHaflEjr  v.  Dobbe,  9  Watts,  80a  B7Tabler  v.  Wiseman,  2  Ohio  St 

^  See  Painter  v.  Henderson,  7  Pa.  207,  211 ;  Grioe  v.  Randall,  tupra. 

St  48, 5a  » Ward  v.  Gardner,  112  Mass.  42. 

MMcClure  v.  McClure,  14  Pa.  St  See  Persinger  t.  Jnbb,  nipra. 

134, 186, 187.    See  Haddon  ▼.  Hem-  MR.  a,  sea  8869;  Howeirs  Stat, 

ingway,  89  Mich.  615.     If  the  title  §  6740. 

should  fail  to  a  part  of  the  land,  the  ^See  §  718,  twpra;  Earl  ▼•  Bowe^ 

remedy  of  those  to  whom  that  part  85  Me.  414 

was  set  off  would  not  be  in  the  pro-  ^  Milligan*8  A^ppeal,  82  Fa.  St  889. 

bate  court  ci  g  691,  mspra. 
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whole  estate  from  the  personal  property  and  others  from  the 
real  estate.  The  intention  of  the  statute  is  manifestly  to  pro- 
vide for  an  equitable  division  of  the  estate  among  the  persons 
entitled  thereto,  and  certainly  to  some  extent  it  provides  for  a 
transfer  of  title  to  real  estate  from  one  to  another  of  the  par- 
ties by  the  proceedings. 


CHAPTEE  XIX. 


OF  TESTAMENTARY  TRUSTS. 


(WjsoONSm:  Revised  Statutes,  ch.  CLXXIV. 


g  728.    Extension  of  jurisdiction. 

727.    The  Wisconsin  statute. 

728b  When  the  county  court  may 
appoint  a  triiste& 

729.  Trustees  may  resign  or  he  re- 
moved. 

780l  Powers,  duties  and  estate  of 
trustee. 

781    Bond  of  trustee. 

782.    Bond  may  he  required,  when. 

788.    Powers  of  county  court 

784    Praotica 

735.    The  same. 

786.  Petitions  and  notices  of  hear- 

ing. 

787.  Necessity  of  notica 

788.  Limit  of  jurisdiction. 

789.  Who  are  not  trustees. 

740.  When    appointment   neces- 

sary. 

741.  Executor  and  trustee. 

742.  Trust  charged  upon  a  devisa 
748.    Order  appointing  trustee. 


§  744.    Evidence  of  trustee's  author- 
ity. 

745.  Vacancy  in  trusteeship. 

746.  Extent  of  the  jurisdiction. 

747.  Charitable  trusts. 

748.  Purposes   for  which   trusts 

may  be  created. 

749.  Effect  of  this  statnta 

750.  CJonstruction. 

751.  Trustee's  inventory. 

752.  Annual  accounts. 

758.  Trustee  as  purchaser  of  trust 

property. 
754    Notice  of  settlement  of  ac- 
count 

755.  Termination  of  trust  — Dis- 

tribution. 

756.  Compensation  of  trusteea. 

757.  New  York  rula 

75a    Effect  of  this  statata 

759.  Co-trustees. 
76a    Duties. 


§  726.  Extension  of  jurisdiction. — The  general  tendency  to 
extend  the  jurisdiction  of  courts  of  probate  to  all  matters 
arising  under  wills,  or  in  the  settlement  of  estates,  is  strik 
ingly  illustrated  by  its  extension  in  some  states  to  the  appoint- 
ment and  control  of  trustees  charged  with  the  execution  of 
trusts  created  by  will.^ 

§  Y27.  The  Wisconsin  statute. —  In  Wisconsin  it  is  given  by 
a  statute,  brief  and  summary  in  its  terms,  but  conferring  a 

^The  Wisconsin  statute  is  copied  in  Minnesota.  When  the  estate  or 
substantially  from  a  Massachusetts  trust  fund  is  assigned  to  the  trustee 
statuta  In  Michigan  the  jurisdiction  it  goes  out  of  the  jurisdiction  in  pro- 
is  exclusive  in  courts  of  equity  —  also  bate  as  limited  by  the  constitution. 
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very  important  jurisdiction  (concurrent  with  courts  of  equity) 
over  trusts  created  by  will  which  are  to  be  executed  by  trust- 
ees appointed  by  will,  or  for  which  no  trustee  is  named.^* 

§  728.  When  the  county  court  may  appoint  a  trustee. — 
When  a  trustee  named  in  any  will  which  does  not  itself  pro- 
vide for  perpetuating  the  trust  shall  refuse  to  accept,  or  shall 
resign,  be  removed  or  die;  or  if  a  trust  is  created  by  any 
will,  and  no  trustee  is  named  therein  to  execute  the  trust,  the 
county  court  may  appoint  one  upon  notice  to  the  persons  in- 
terested in  the  trust  estate.^ 

§  729.  Trustees  may  resign  or  te  removed. —  Any  trustee, 
whether  appointed  by  the  will  or  by  the  court,  may  be  per- 
mitted to  resign  upon  request  in  writing,  if  it  appears  to  the 
court  expedient.'  And  if  any  trustee  becomes  disqualified  by 
insanity  or  incapacity,  or  becomes  unsuitable,  or  neglects  or 
refuses  to  comply  with  the  provisions  of  the  statute,  he  may 
be  removed  after  notice  to  the  trustee  and  the  persons  inter- 
ested.* 

§  730.  FotverSj  duties  and  estate  of  trustee. — The  powers 
and  dut/ies  of  trustees  appointed  by  the  county  courts  are  in 
all  respects  the  same  as  those  of  trustees  appointed  by  will. 
The  title  to  the  trust  estate  vests  in  them  as  fully,  and  they 
have  the  same  rights  and  remedies  in  relation  to  it,  as  though 
appointed  by  the  testator  to  execute  the  trust.* 

§  731.  Bond  of  trustee. —  Unless  the  testator  provides  in  his 
will  that  no  bond  shall  be  required  of  the  trustee,  every  such 
trustee,  whether  appointed  by  the  will  or  by  the  court,  is  re- 
quired to  give  bond  to  the  judge  of  the  court  having  jurisdic- 
tion of  the  probate  of  the  will,  in  such  sum  and  with  such 
sureties  as  the  court  may  order,  conditioned :  (1)  To  make  and 

i»When  persons  named  as  exec-  *Sec.  4027;  Gibbe  v.  Marsh,  2  Met 

utors  take  title  as  trustees,  see  Scott  242,  253,  254;  Nugent  v.  Cloon,  117 

V.  West,  63  Wia  529 ;   Simpson  v.  Mass.  219,  221.    The  forms  of  proced- 

Cook,  24  Minn.  180.  ure  for  the  appointment  and  removal 

2R.  S.,  sec  4027.    "Equity  never  of  testamentary  trustees  would  be 

bufifers  a  trust  to  expire  with  the  substantially  the  same  as  in  case  of 

trustee,"    CJole,  J.,  in  Gk>uld  v.  Tay-  administrators   and   executors,    but 

lor  Orphan  Asylum,  46  Wis.  106, 115.  personal  notice  should  be  given  to 

See  Reigart  v.  Ross,  63  id.  44a  the  beneficiaries  of  the  trust  in  all 

'  Sec.  4028.  cases  when  practicabla 

4Sec.4029. 
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return  to  the  county  court  witfain  such  time  as  the  court  shall 
direct  a  true  inventory  of  all  the  goods,  chattels,  rights,  cred- 
its and  estate  so  devised  or  bequeathed.  (2)  To  annually  ren- 
der an  account  to  such  court  of  the  trust  estate  in  his  hands, 
of  the  management,,  disposition  and  annual  income  thereof. 

(3)  To  faithfully  execute  such  trust  under  the  direction  of  the 
court,  according  to  the  true  intent  and  meaning  thereof. 

(4)  To  adjust  and  settle  his  accounts  with  such  court  at  the 
expiration  pf  his  trust,  and  pay  and  deliver  to  the  person  en- 
titled thereto  all  balances,  money  and  property  in  his  posfies- 
sion,  and  for  which  he  is  liable  as  such  trustee.* 

§  732.  Bond  may  he  required^  when. —  And  any  trustee  who 
is,  by  the  will  appointing  him,  exempted  from  giviog  bond, 
may  be  required  to  give  bond  if  the  court  shall  determine  at 
the  time  of  proving  the  will,  or  thereafter,  that  a  bond  is  re- 
quired by  a  change  in  the  circumstances  or  situation  of  the 
trustee,  or  for  other  sufficient  reason.' 

§  733.  Powers  of  county  court — Full  power  is  vested  in  the 
county  courts  to  control  the  management  of  the  trust  estate ; 
to  authorize  or  direct  the  sale  of  the  property,  and  the  re- 
investment of  the  proceeds,  and  to  make  such  orders  and 
decrees  as  they  may  deem  just  and  reasonable  in  relation  to 
the  sale,  management,  investment  and  disposition  of  the  trust 
property,  and  settlement  of  the  accounts  of  trustees,  not  in 
violation  of  the  terms  of  the  trust ;  and  to  prevent  the  re- 
moval of  the  property  from  the  state,  or  the  improper  or 
illegal  use  or  investment  of  it,  they  have  the  same  power  as 

<Sec.  4025.  The  section  omits  provisions  of  the  trust  it  is  held  that 
trustees  appointed  in  place  of  one  re-  the  intention  of  the  testator  was  Hiat 
signed,  removed  or  dead,  but  the  in-  no  bond  should  be  required.  Lowell, 
tention  to  include  them  will  not  be  Appellant,  22  Pick.  215, 220.  That  no 
doubted.  But  it  is  only  trustees  who  bond  is  required  from  trustees  of  a 
hold  a  trust  estate  for  minors  or  charitable  trust,  see  Drury  v.  Natick, 
other  persons  who  are  required  to  10  AUen,  169  (Form  170X 
give  bond.  When  the  trust  is  for  a  ^Sec  4025,  subd.  4  It  is  said  that 
charity  to  be  administered  by  private  trustees  to  whom  real  estate  is  de- 
trustees,  with  provision  for  perpetu-  Tised  with  the  power  oi  sale^  who  are 
ating  the  trust,  and  perpetual  visitors  exempted  by  the  will  from  giving 
appointed  with  visitoricd  powers,  the  bond,  may  exercise  the  powor  wkli- 
gif t  is  not  in  trust  for  a  person  or  out  appointment  from  tiie  oourt 
persons,  and  the  trustees  are  not  re-  Parker  v.  Sears,  117  Maaa  na 
quired  to  give  bond.    From  all  the 
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the  circuit  courts  to  issue  the  writ  of  ne  exea/t  or  grant  injunc- 
tions.* 

§  734.  Practice. —  The  proper  practice  under  this  brief  stat- 
ute must  be  gathered  mostly  from  other  sources  than  the 
statute  itself.  Notice  is  required  before  the  appointment  or 
removal  of  a  trustee,  and  before  ordering  a  sale  of  any  por- 
tion of  the  trust  estate ;  and  the  conditions  of  the  bond  re- 
quired from  a  trustee  are  prescribed.  Manifestly,  in  proceed- 
ings under  this  statute,  resort  should  be  had  to  "  the  princi- 
ples and  practice  of  the  court  of  chancery  "  •  as  a  guide. 

§  735.  The  same. — When  any  action  of  the  court  is  neces- 
sary, ordinarily  its  aid  should  be  invoked  by  petition,  show- 
ing the  facts  upon  which  the  petitioner  moves,  his  interest, 
and  the  relief  asked,  and  verified  by  the  oath  of  the  petitioner. 
A  trustee  appointed  by  will  would  need  to  do  no  more  than 
signify  his  acceptance,  and  the  court  would  fix  the  amount 
and  sureties  required  in  his  bond,  as  in  case  of  executors.  And 
doubtless  cases  may  arise  in  the  management  of  such  trusts, 
in  which  it  would  be  proper,  and  even  the  duty  of  the  court* 
to  act  ex  officio^  to  protect  the  interests  of  minors  or  others 
incapable  of  looking  after  their  own  interests. 

§  736.  Petitions  and  notices  of  hearing. —  The  facts  should 
be  set  forth  with  as  much  particularity  and  fullness  of  detail 
as  in  a  complaint  or  bill  in  equity  for  the  same  cause ;  and  in 
all  cases  which  are  to  aflfect  the  rights  of  persons,  or  changes 
in  the  character  or  investment  of  the  trust  property,  a  time 
and  place  of  hearing  should  be  fixed  by  a  formal  order,  and 
notice  given  to  the  persons  interested.    And  usually  in  such 

« Sec.  4080 ;  po»<,ch.  XXIII,  §§894-  from  one  kind  of  property  to  an- 
898.  A  trust  for  the  benefit  of  a  per-  other  should  be  made  only  under  in- 
son  durmg  life  cannot  be  terminated  structions  from  the  court  after  a 
by  the  county  court  upon  a  release  hearing  upon  application  and  notice 
by  the  cestui  que  trust.  If  it  can  be  to  all  parties  interested.  See  Sim- 
done  at  all  it  must  be  in  some  appro-  mons  v.  Oliver,  74  id.  683. 
priate  proceeding  in  which  all  inter-  >  See  Brook  v.  Chappell,  84  Wia  405 ; 
ested  are  made  parties,  and  only  upon  Taff  v.  Hosmer,  14  Mich.  249.  The 
full  investigation  and  security  for  the  appointment  of  guardians  for  infants 
cestui  que  trust  in  case  of  future  ne-  interested  is  necessary  ''  in  all  cases 
cessity.  Sumner  v.  Jiewton,  64  "Wia  where  notice  to  persons  interested  in 
210.  Important  changes  in  the  char-  the  estate  is  required."  Orton,  J.,  in 
acter  of  the  investment  or  conversion  O'Dell  v.  Rogers,  44  Wis.  186,  173. 
25 
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proceedings  as  arise  under  this  statute,  the  notice  should  be 
by  personal  service,  if  the  parties  are  within  the  jurisdiction, 
and  actital  notice  (by  mailing  copies  or  otherwise)  in  all  cases 
where  it  is  practicable. 

§  737.  Necessity  of  notice. —  For,  although  the  transfer  of 
this  jurisdiction  to  the  court  of  probate  has  doubtless  been 
made  (where  »it  has  been  done)  with  a  view  to  more  econom- 
ical management,  through  the  more  simple  and  summary 
forms  of  procedure  in  probate  courts,  yet  the  principles  upon 
which  trusts  are  administered  under  the  control  of  those  courts 
must  be  the  same  as  govern  in  courts  of  equity,  and  those 
who  would  be  entitled  to  notice  in  one  court  should  be  in 
the  other.®* 

§  738.  Limit  of  jurisdiction. —  It  is  only  in  cases  where  an 
express  trust  is  created  bv  will,  by  a  devise  or  bequest  to  the 
trustee  in  trust  for  some  other  person,  or  of  the  creation  of 
a  trust  without  naming  any  trustee,  the  execution  of  which 
requires  that  some  person  be  charged  specially  with  that 
duty,  that  the  jurisdiction  given  by  this  statute  is  called  into 
exercise.  * 

§  739.  Who  are  not  trustees. —  But  the  naming  of  persons  as 
trustees  in  a  will,  and  charging  them  with  the  general  man- 
agement and  settlement  of  the  estate,  or  appointing  persons, 
with  the  power  of  executors,  to  settle  the  estate,  however  des- 
ignated, does  not  make  them  trustees  under  this  statute.  If 
one  not  named  as  executor  is  empowered  to  collect  the  assets, 
pay  the  debts,  and  so  perform  the  duties  and  exercise  the 
rights  of  an  executor,  it  amounts  to  an  appointment  as  execu- 
tor,  and  letters  testamentary  are  issued  to  him  as  executor, 
according  to  the  tenor  of  the  will.'*  And  if  a  will  appoints 
trustees  for  particular  purposes,  and  directs  that  the  estate 
shall  go  immediately  into  their  hands,  or  to  legatees,  without 
naming  an  executor,  an  administrator,  with  the  will  annexed, 
must  be  appointed  to  first  settle  the  estate." 

§  740.  When  appointment  necessary. —  It  often  occurs  that 
an  executor  is  given  extraordinary  powers,  or  charged  with 

^  See  Sumner  ▼.  Newton,  suprcu        894 ;  Knight  t.  Loomis,  80  Mei  d04 ; 
10  See  Ez  parte  McDonneU,  2  Bradf.    Wheatly  t.  Badger,  7  Pa.  St  459. 
Sur.  82 ;  Myers  t.  Daviees,  10  &  Mon.        ^^  Newcomb  ▼.  WUliams,  9   Met 

688 ;  Drury  t.  Natick,  10  AUen,  174. 
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special  trusts,  by  the  will,  which  he  may  execute  under  his  ap- 
pointment as  executor,  as  he  must  administer  the  estate  ac- 
cording to  the  will  of  the  testator.  But  if  he  dies,  an  admin- 
istrator, with  the  will  annexed,  does  not  succeed  to  his  powers 
and  duties  as  trustee.^^  In  such  case,  if  the  trust  remains  un- 
•executed,  it  would  be  necessary  to  appoint  a  trustee  for  the 
purpose." 

§  741.  Executor  and  trustee. —  If  the  same  person  is  named 
as  executor,  and  also  as  a  trustee,  under  a  will,  he  may  accept 
the  one  and  decline  the  other;  and  if  he  qualifies  as  executor 
and  declines  to  act  as  trustee,  the  probate  court  must  appoint 
one."  The  executor  will  be  chargeable  as  such  until  the  prop- 
-erty  is  properly  turned  over  to  a  qualified  trustee ; "  and  if  he 
ds  himself  the  trustee,  he  is  chargeable  as  executor  until  he 
gives  proper  bond  as  trustee  (unless  exempted  from  giving 
bond),  and  settles  his  accounts  of  his  administration,  and 
•charges  himself  as  trustee." 

§  742.  Trust  charged  upon  a  devise. —  There  are  many  cases 
in  which  land  is  devised  to  one  charged  with  payment  of  a 
legacy  to  another.  In  such  case  the' payment  is  a  charge  on 
the  land,  and  the  devisee  takes  it  subject  to  such  payment, 
and  to  that  extent  holds  it  in  trust  for  the  person  to  whom 
the  payment  is  to  be  made.  Such  a  trust  may  be  enforced  in 
equity,"  but  is  not  within  the  jurisdiction  conferred  by  this 
statute  upon  county  courts,  as  it  is  to  be  performed  by  the 
devisee,  and  operates  as  a  lien  upon  his  estate. 

13  Estate  of  Besley,  18  Wis.  451, 455,  When  executor  takes  title  as  trustee, 
and  cases  cited;  Perry  on  Trusts,  see  Scott  ▼.  West,  63  Wis.  529;  Ford 
g  500,  and  notes.    As  to  Minnesota,    v.  Ford,  70  id.  19. 

•otherwise,  see  Prohate  Code,  sec.  57.  "  Powers  v.  Powers,  28  Wis.  659.  If 

I'See  Roome  v.  Philips,  27  N.  Y.  the  devisee  refuses  to  execute  the 

"857.    In  De  Peyster  v.  Clendening,  8  trust  which  is  "  created  by  the  will,*' 

Paige,  296,  the  administrator  de  bonis  it  would  seem  necessary  that  a  trustee 

nan  was  appointed  as  trustee  alsa  be  appointed.    It  was  said  in  such  a 

14  Williams  v.  Gushing,  84  Me.  870 ;  case,  after  the  beneficiary  was  dead 
Bimpson  v.  Cook,  24  Minn.  180,  187.  and  the  action  was  to  charge  her 

i<^See  Newcomb  v.  Williams,  9  Met  past  support  on  the  land,  that  equity 

1^25.  would  not  entertain  jurisdiction,  and 

i*See  Prior  ▼.  Talbot,  10  Gush.  1;  that  an  administrator  with  the  will 

Dorr  ▼•  Wainwright,  13  Pick.  828 ;  annexed   might   execute  the  trust. 

Deering  v.  Adams,  87  Me.  269;  Jen-  Batchelder  y.  Batchelder,  20  id.  451, 

nings  T.  Davis,  5  Dana  (Ky.),  127.  45a 
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§  743.  Order  appointing  trustee. —  If  a  trustee  is  appointed 
by  the  court,  or  removed,  there  should  be  a  formal  decree, 
based  upon  specific  findings  or  recitals  of  the  material  facts 
upon  which  it  is  made.  As  the  effect  of  an  appointment  is  to 
vest  the  title  of  the  trust  estate  in  the  trustee,  the  record 
should  show  clearly  both  the  jurisdiction  and  its  proper  exer- 
cise."' 

§  744.  Evidence  of  trustee* s  authority. — ^The  proper  evidence 
of  the  appointment  of  a  trustee  in  the  county  court  would 
seem  to  be  letters  of  trust,  under  the  seal  of  the  court,  similar 
in  form  to  those  issued  to  executors  and  administrators,  con- 
taining a  specific  recital  of  the  trust  and  authority  conferred 
by  it  upon  the  trustee.  But  the  usual  practice  in  the  circuit 
court  in  equity  is  more  convenient  and  would  doubtless  bo 
good  practice." 

§  745.  Vacancy  in  trusteeship. — Any  trustee  appointed  by 
will,  who  shall  refuse  or  neglect  for  twenty  days  after  notice 
that  a  bond  is  required  to  give  bond,  is  deemed  to  have  de- 
clined the  trust.'*  In  case  of  vacancy  in  the  oflSce  of  trustee, 
if  the  will  makes  provision  for  perpetuating  the  trust,  the  pro- 
vision of  the  will  should  be  followed;  otherwise  the  appoint- 
ment of  a  trustee  devolves  upon  the  court.** 

§  746.  Extent  of  the  jurisdiction. —  The  statute  of  Wiscon- 
sin is  not  so  broad  in  its  terms  as  the  Massachusetts  statute 


17*  Form  254  lent  on  the  subject)  to  appoint  a  co- 
ld That  practice  is  to  furnish  the  trustee   to  act   with  the  survivor, 
trustee  with  a  certified  copy  of  the  Dixon  v.  Homer,  13  Cush.  41.    See, 
order  or  judgment  by  which  he  is  also,  as  to  appointment  of  trustees  by 
appointed,  which  should  contain  a  the  probate  court;    Parker  v.  Con- 
f uU  description  of  the  trust  and  full  verse,  5  Gray,  8S6 ;  Nugent  v.  Cloon, 
directions  as  to  the  execution,  and  117  Mass.  219.    Where   a   will  ap- 
should  be  made  when  the  trustee^s  pointed  trustees,  and  provided  that 
bond  is  filed  and  approved.    (Forms  in  case  of  vacancy  in  their  number 
180,  254.)  the  survivors  should  nominate  a  suit- 
^*  R.  S.,  sec.  4026i  able  person  to  be  appointed  by  the 
20  Id,  sec.  4027.    In  Massachusetts  judge  of  probate,  an  appointment  on 
.  a  testator  devised  lands  to  two,  their  such  nomination,  without  notice  to 
heii's  and  assigns,  and  the  survivor  of  persons  interested,  was  held  good  ,as 
them,  upon  certain  trusts.    One  died  in  making  it  the  judge  acted -under 
before  the  trusts  were  fully  executed,  the  will,  and  not  officially.    Shaw  v. 
and  it  was  held  the  duty  of  the  court  Paine,  12  Allen,  293 ;  Webster  Bank 
under  the  statute  (the  will  being  si-  v.  Eldridge,  115  Mass.  424. 
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(which  extends  the  jurisdiction  of  probate  courts  to  many 
cases  not  arising  under  wills),  and  the  full  extent  and  limitations 
of  the  jurisdiction  are,  perhaps,  subjects  for  judicial  construc- 
tion which  they  have  not  yet  received.  But  it  would  seem  to 
extend  to  every  active  trust  created  by  devise  or  bequest 
which  would  vest  thn  legal  title  in  trustees  appointed  by  the 
will  or  by  the  court." 

§  747.  Charitable  trusts. —  It  may  be  possible,  but  it  is  not 
probable,  thai  charitable  trusts  may  be  created  by  will  which 
would  to  some  extent  come  within  the  provisions  of  this  statute. 
But  such  trusts  are  usually  permanent  and  administered  by 
corporations  to  whom  the  property  is  given  for  the  special 
charitable  use.  In  a  case  where  a  large  sum  was  bequeathed 
in  trust  to  found  an  eleemosynary  institution,  the  money  to  be 
paid  over  to  the  institution  when  incorporated  and  empow- 
ered to  receive  it,  and  the  residuary  devise  was  in  trust  to  the 
executors  for  its  maintenance,  with  power  to  convert  the  land 
into  money,  the  circuit  court  adjudged,  upon  submission  of 
the  question,  that  the  corporation  was  entitled  to  receive  and 
administer  the  residuary  bequest,  being  authorized  by  the  act 
of  incorporation  to  receive  all  bequests  made  by  the  will.^* 
But  charitable  trusts  of  a  less  permanent  character  might  be 
created,  to  be  administered  by  private  trustees.  Perpetuities 
in  real  estate  could  not  be.^ 

§  748.  Purposes  for  which  trusts  may  "he  created. — The  pur- 
poses for  which  trusts  may  be  created  in  land  in  Wisconsin 

SI  Passive  trusts  have  no  existence  Besley,  18  Wia  451,  455),  yet  he  may 

in  Wisconsin.   R  S.,  8ec&  2078,  2075 ;  seU  lands  for  the  payment  of  debts 

Riehl  T.  Bingenheimer,  28  Wi&  84 ;  and  legacies  under  the  general  stat- 

Goodrich  T.  Milwaukee,  24  id.  422 ;  ute  on  that  subject;  and  no  trustee  is 

White  T.  Fitzgerald,  19  id.  480,  486.  necessary. 

A  conveyance  upon  a  passive  trust  ^^Inre  Taylor  Orphan  Asylum,  86 

is  not  void,  but  vests  the  absolute  in-  Wis.  534,  542. 

terest  in  the  beneficiary  named.  Sul-  ^  R.  S.,  sea  2089 ;  Laws  1887,  ch. 

livan  V.  Bruhling.  66  id.  472.  The  fre-  551 ;  Laws  1891,  ch.  859.    Whether 

quent  case  of  a  devise  of  lauds  to  an  the  rule  of  the  common  law  against 

executor  to  sell  for  payment  of  debts  perpetuities  in  personalty,  as  to  pri- 

and  legacies,  or  either,  gives  only  a  vate  trusts,  is  abrogated  in  Wiscon- 

I)ow«r  of  sale,  and  vests  no  estate,  sin,  as  stated  in  Dodge  v.  Williams, 

R.  S.,  sec  2082.    Though  the  power  46  Wia  71,  96,  is  at  least  doubtfuL 

does  not  pass  to  an  administrator  De  Wolf  v.  Lawson,  61  id.  469,  478--4b 
with  the  will   annexed   (Estate   of 
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are  defined  in  the  statute  of  uses  and  trusts :  ^^  (1)  To  sell 
lands  for  the  benefit  of  creditors.  (2)  To  sell,  mortgage,  or 
lease,  for  the  benefit  of  legatees,  or  to  satisfy  any  charge 
thereon.®  (3)  To  receive  the  rents  and  profits  of  land  and 
apply  them  to  the  use  of  a  cestui  que  trust  for  life,  or  a  less 
term,  subject  to  the  rules  prescribed  in  chapter  98  of  the  stat- 
utes. (4)  To  receive  and  accumulate  the  rents  and  profits  for 
the  benefit  of  any  married  woman,  or  for  any  of  the  purposes, 
and  within  the  limits,  prescribed  in  chapter  95.*  (5)  "  For 
the  beneficial  interests  of  any  person  or  persons,  when  the 
trust  is  fully  expressed  and  clearly  defined  upon  the  face  of 
the  instrument  creating  it,"  subject  to  the  limitations  as  to 
time  and  the  exceptions  thereto  prescribed  in  title  XX  of  the 
statutes."  (6)  For  perpetually  preserving  or  keeping  in  re- 
pair any  tomb,  monument  or  gravestone,  or  any  cemetery,  to 
an  amount  not  exceeding  two  thousand  dollars.  Any  ceme- 
tery association  or  corporation  may  be  made  the  trustee  for 
the  purpose."* 

§  749.  Effect  of  this  statute. —  The  first  four  subdivisions  of 
this  section  are  copied  from  the  statutes  of  New  York."  But 
the  fifth  subdivision  is  not  in  the  New  York  statute,  and  first 
appears  in  the  Eevised  Statutes  of  Wisconsin  of  1849.  It  es- 
tablishes a  policy  in  this  state,  upon  the  subject  of  active 
trusts,  entirely  different  from  that  which  prevails  in  New 
York.  It  shows  very  clearly  that  no  active  trusts  were  in- 
tended to  be  affected  or  abolished  by  the  statute,  but  that  any 
such  trust  may  be  created  when  it  "  is  fully  expressed  and 
clearly  defined  upon  the  face  of  the  instrument  creating  it."  *• 
This  is  to  be  understood  as  subject  to  limitations  as  to  time 
of  the  other  provisions  of  the  statutes.** 

»  R.  a,  sec.  2081 ;  ch.  290,  Laws  the  purposes  permitted  by  that  seo- 

188a  tion. 

^  But  if  the  purpose  is  to  eeU  or  ^  Ch&  95-99,  R  a 

mortgage  only,  it  vests  no  legal  es-  **^  Added  in  1883. 

tate  in  the  trustee,  but  is  valid  as  a  ^  In  re  Taylor  Orphan  A^lam,  86 

power.    Sea  2082.  Wi&  584,  54a 

2t  Sec.  2061  in  ch.  96.    Accumulor  »  Dixon,  a  J.,  in  Goodrich  ▼.  MU- 

tion  is  permitted  only  for  the  benefit  waukee,  24  Wis.  422, 430 ;  Downer,  J., 

of  minors,  and  must  terminate  with  in  White  v.  Fitzgerald,  19  id.  480, 487, 

their    minority.    Accumulation   for  488. 

the  benefit  of  a  married  woman,  un-  ^  Id. 
less  she  is  a  minor,  is  an  addition  to 
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§  750.  Construction. —  The  point  to  be  particularly  observed 
in  this  subdivision,  under  which  many  of  the  trusts  created 
by  will  for  the  benefit  of  individuals  are  to  be  construed,  is 
that  the  trust  must  be  fully  expressed  and  clearly  defined  on 
the  face  of  the  instrument.  It  must  impose  an  active  duty 
upon  the  trustees,  and  designate  specifically  the  beneficiaries 
of  the  trust  and  the  manner  of  its  execution.^ 

§  751.  Trustees  inventory. —  One  condition  of  the  trustee's 
bond  is  to  make  and  return  a  true  inventory  within  such  time 
as  the  court  shall  direct.*^  If  the  trust  estate  is  fully  de- 
scribed in  the  will,  or  in  the  judgment  of  assignment  by  the 
county  court,  the  inventory  may  not  be  very  important  un- 
less a  sale  of  the  property  or  some  part  of  it  is  to  be  made. 
In  that  case,  the  same  reason  exists  for  having  an  appraisal  by 
disinterested  appraisers  as  in  case  of  executors  and  adminis- 
trators. 

§  752.  Anntial  accounts. —  But,  the  annual  accounting  by  the 
trustees  is  imperative,  and,  though  the  manner  of  stating  ac- 
counts is  not  prescribed  by  statute,  the  same  general  princi- 
ples govern.  The  trustee  is  not  permitted  to  deal  with  the 
estate  for  his  own  profit  in  any  case  of  trust  or  fiduciary  re- 

*i  See  Ruth  v.  Oberbrunner,  40  Wis.  Oberbrunner,  Heiss  ▼.  Murphey,  «u- 
288»  263,  264;  Heiss  ▼.  Murphey,  id.  pra;  2  Perry  on  Trusts,  g  719  and 
276.  In  the  cases  cited  the  attempt  note&  A  bequest  for  charitable  pur- 
was  to  create  charitable  trusts,  but  poses  which  provides  for  no  trustee 
the  principle  as  to  certainty  in  the  nor  any  method  of  ascertaining  the 
beneficiaries  and  purposes  of  the  beneficiaries  does  not  create  a  trust 
trust  is  applicable  to  aU  trusts.  This  and  is  void,  e.  g,,  **  to  the  poor  of  the 
statute  abolishes  a  large  class  of  city  of  Green  Bay."  Estate  of  Hof- 
trusts  created  by  wills,  which  have  fen,  70  Wi&  522.  But  a  bequest  to 
been  a  source  of  much  litigation  and  a  religious  society  of  a  fund,  the  in- 
many  inharmonious  decisions  by  the  come  to  be  used  for  the  relief  of 
courts  of  other  states,  in  which  the  '*  the  resident  poor,"  creates  a  valid 
purposes  and  beneficiaries  of  the  trust  Webster  v.  Morris,  66  id.  866. 
trust  are  left  to  the  selection  and  dis-  Michigan  has  the  same  statute  (How- 
cretion  of  the  trusteea  See,  for  ez-  eU*s  Statutes,  §  5578).  But  the  fifth 
amples,  2  Perry  on  Trusts,  §  720,  and  subdivision  is  not  in  the  statute  of 
cases  cited  in  notes.  And  tiie  courts  Minnesota  (Gen.  Stat  1878,  ch.  48, 
in  this  country  have  generaUy  de-  sec.  11).  The  construction  of  these 
clined  to  administer  a  class  of  trusts  statutes  more  properly  is  connected 
which  in  England  were  administered  with  the  subject  of  the  construction 
by  the  lord  chancellor  in  the  ezer-  of  wills — a  subject  too  large  for 
cise  of  a  royal  prerogative  under  the  treatment  in  this  work.  t 
doctrine  of  cy  pres.     See  Buth  v.       '3  b.  S.,  sec.  4025,  subd.  1. 
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lation  to  the  property  dealt  with ; "  nor  suffer  loss  by  depre- 
ciation or  loss  of  the  property  without  fault  on  his  part.** 

§  753.  Trustee  as  purchaser  of  trust  property.  —  When, 
through  his  dealings  with  a  trust  estate,  title  is  acquired  by 
the  trustee  himself,  the  general  rule  is  that  the  transaction  is 
not  void  but  voidable  only  at  the  election  of  the  cestui  que 
trust;  but  it  may  well  be  doubted  whether  this  rule  is  not  con- 
fined strictly  to  cases  where  the  object  is  the  avoidance  of  the 
title  acquired  by  the  trustee,  and  the  restoration  of  the  thing 
itself  to  the  trust.  When  the  trustee  has  sold  again,  the  trust 
attaches  to  his  profits  on  the  transaction,  and  he  is  account- 
able for  it  to  the  cestui  que  trust.^ 

§  754.  Notice  of  settlement  of  account. —  Evidently,  upon  the 
general  principles  which  govern  in  all  such  proceedings,  no  ac- 
counting by  a  trustee,  or  allowance  of  his  account,  can  be  con-, 
elusive  upon  the  persons  interested,  unless  they  have  notice, 
or  appear  at,  or  consent  to,  the  proceeding.  The  purpose  of 
the  annual  account  required  from  trustees  is  the  same  as  in 
case  of  executors,  administrators  and  guardians,  to  furnish  all 
requisite  information  in  relation  to  the  trust  estate,  so  that 
persons  interested  "  may  resort  to  them  with  confidence  for 
the  purpose  of  ascertaining  their  respective  rights  and  the 
course  of  administration  "  of  the  trust." 

§  755.  Termination  of  trust — IHstribution. — When  the 
purpose  for  which  a  trust  was  created  is  accomplished  and  the 

»Gmett   V.  GiUett»   9   Wis.  194;  formal  e^ixxrfe  application,  or  "talk 

Barker  v.  Barker,  14  id.  131 ;  In  re  with  the  judge,"  would  afford  no 

Taylor  Orphan  Asylum,  86  id.  534 ;  protection  in  such  case.) 

Cook  V.  Berlin  Woolen  Mill  Ca,  48  »  Ryan,  Q  J.,  In  re  Taylor  Orphan 

id.  433;  0*DeU  t.  Rogers,  44  id.  186.  Asylum,  supra,  547,  54a    See  Nor- 

When  the  trust  fund  is  to  be  in-  ris*  Appeal,  71  Pa.  St  106. 

vested  in  a  specified  manner  —  liabil-  ^  See  Hall  v.  Grovier,  25  Mich.  428, 

ity.    Andrew  t.  Schmitt,  64  id.  664.  435.    See,  on  the  question  of  liability 

**  See  Sellew's  Appeal,  36  Conn.  186,  of  co-trustees,  and  principles  which 

193;  ante,  ch.  XVI;  post,  ch.  XX.  govern  in  accounting  for  rents  and 

But  if  he  invests  in  personal  securi-  profits  of  real  estate,  tax  certificates 

ties,  he  does  so  at  his  own  risk.    The  purchased  by  trustees  on  the  trust 

mvestment  (if  not  directed  in  the  estate,  eta,  Wilcoz  v.  Bates,  45  Wis. 

creation  of  the  trust)  should  be  in  138 ;  Loud  v.  Winchester,  64  Mich, 

government  or  real  estate  or  securi-  23.    Liability  to  account    Woodan 

ties   approved  by  the  court    Sim-  v.  Kerr  (Mich.,  April  8, 1892),  51  N.W. 

mons  V.  Oliver,  74  Wia  63a    (The  Rep.  937. 
approval  of  the  judge  upon  an  in- 


TESTAMENTARY  TEUSTS.  393 

trust  estate  distributed  or  conveyed  according  to  the  provis- 
ion of  the  will  creating  it,  the  trust  is  at  an  end;  and  in  some 
cases,  if  all  the  persons  interested  are  sui  juria^  and  consent 
and  agree  to  it,  or  if  for  any  cause  it  becomes  impossible  to 
carry  out  the  trust,  the  court  will  decree  the  determination 
of  the  trust  and  distribution  of  the  trust  funds.  If  any  doubt 
exists  as  to  the  rights  of  parties  or  the  proper  distribution, 
the  trustee  may  require  the  action  of  the  court  and  a  decree 
for  distribution,  and  delinquent  trustees  may  be  compelled  to 
settle  their  accounts  and  distribute  the  estate.  If  the  prop- 
erty is  real  estate  the  trustees  should  execute  proper  convey- 
ances to  the  persons  entitled  to  it ;  ^  for  in  every  proper  trnst 
there  arises  two  estates :  the  legal  estate  in  the  trustee,  which 
consists  in  obligation,  and  an  equitable  estate  in  the  cestui  que 
trusty  which  consists  in  right  and  beneficial  enjoyment.*^  But 
any  sale  or  conveyance  or  other  act  of  the  trustee  in  contra- 
vention of  the  clearly  expressed  trust  is  absolutely  void.** 

§  756.  Compensation  of  trustees. —  The  statute  is  silent 
upon  the  subject  of  compensation  to  trustees  of  the  trusts 
treated  of  in  this  chapter.  The  harsh  rule  of  the  common  law, 
which  allowed  no  compensation,  as  held  in  England  and  in 
the  earlier  cases  in  New  Tork,*^  has  been  generally  modified 
in  this  country  by  statute  or  courts  so  as  to  allow  a  reason- 
able compensation,  either  by  way  of  commissions  or  a  gross 
sum.^^  In  this  state  it  is  fixed  by  statute  for  executors  and 
administrators,  but  not  for  other  trustees.** 

S7  On  the  subject  of  the  final  deter-  <i  Robinson  v.  Pett»  2  Lead.  Gas.  in 

mination  of  trusts  and  distribution  Eq.  486,  478,  Hare  &  Wallace's  notes ; 

of  trust  funds,  see  2  Perry  on  Trusts,  Clark  v.  Platt»  80  Conn.  282. 

ch.  82 ;  Parks  v.  Parks.  9  Paige,  107 ;  « Sec.  8929.    Under  a  statute  of 

Irving  V.  Dekay,  id.  528.  1817  in  New  York,  authorizing  the 

^See    BurriU*s    Law    Dia,    title  chancellor  to  make  a  reasonable  al- 

**  Trust ;  **  R  S.,  sec.  2086.  lowance  to  guardians,  executors  and 

^Qqc  2091.    As  to  the  jurisdiction  administrators  over  and  above  their 

of  courts  of  equity  in  investment  to  expenses,  the  rate  of  compeosation 

be  held  upon  the  same  trusts,  see  was  fixed  by  Chancellor  Kent  at  the 

Wood  V.  Wood,  5  Paige,  596.  same  commissions  now  allowed  by 

<08ee   Robinson  v.  Pett,  8  Peere  this  section  of  our  statute.    8  John. 

Wma  182 ;  Green  v.  Winter,  1  John.  Ch.  680,  681.    Tliis  rule  was  adopted 

Ch.  77 ;  Manning  v.  Manning,  id.  527,  by  statute  in  New  York.    Meacham 

584 ;  2  Story,  Eq.,  §  1268,  and  note.  t.  Stemes,  9  Paige,  898,  401. 
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§  757.  New  York  rule. —  Other  trustees,  for  whom  no  com- 
pensation is  provided  in  the  instrument  appointing  them,  fall 
within  the  equity  of  the  same  rule.** 

§  758.  Effect  of  this  statute. —  In  this  brief  chapter  on  the 
still  briefer  chapter  of  the  Eevised  Statutes,  which  was  adopted 
in  this  state  in  1874  and  has  yet  received  no  judicial  construc- 
tion here,^  it  is  impracticable  to  discuss  the  law  of  testament- 
ary trusts  generally.^  A  similar  statute  has  existed  in  Massa- 
chusetts more  than  half  a  century,  and  the  jurisdiction  has 
been  extended  to  some  other  trusts ;  but  the  restrictions  of 
our  statutes  upon  the  creation  of  express  trusts  and  the  lack 
of  many  authorities  upon  the  application  of  the  provision 
under  which  most  trusts  are  likely  to  be  created,*"  would  ren- 
der any  attempt  here  to  define  the  trusts  that  may  be  cre- 
ated, and  cite  the  authorities  elsewhere,  applicable  to  them, 
very  hazardous,  if  not  presumptions. 

§  759.  Co-trustees. —  It  frequently  happens  that  two  or  more 
trustees  are  appoint  to  execute  a  trust.  In  such  case  any  de- 
vise of  real  estate  to  them  in  trust  creates  a  joint  tenancy,  and 
if  a  vacancy  occurs  the  survivors  hold  the  whole  trust  estate.*^ 
And  in  the  execution  of  trusts  the  power,  interest  and  au- 
thority of  co-trustees  in  the  subject-matter  of  the  trust  being 
equal  and  undivided,  they  cannot,  like  executors,  act  sepa- 
rately, but  all  must  join,  except  in  acts  of  a  mere  ministerial 
nature.** 

§  760.  Duties. —  The  duties  of  trustees  are  generally  defined 
by  the  trust  created.  If  they  include  the  investment  of  a 
fund,  of  which  the  income  is  to  be  devoted  to  the  purposes  of 
the  trust,  their  duty  is  to  invest  it  upon  safe  security,  and  to  act 
with  strict  fidelity  and  due  diligence  in  making  the  invest- 

^SMeaoham  ▼.  Sternes,  miprcu  ^^R  &,  sees.  2068,  2060;  Dixon  r. 

^  Cb.  116,  Laws  1874  Homer,  12  Gush.  41,  42l 

tf  The  subject  is  too  much  for  treat-  ^*  Ck>x  ▼.  Walker,  26  Me.  604 ;  Yande- 

ment  in  a  single  chapter  of  a  smaU  Tor's  Appeal,  8  Watts  &  S.  406 ;  Ex 

Toluma  parte  Rigby,  19  Yesey,   468.     See 

^  Sec  2081,  subd.  5.    See  Ruth  t.  Towley  v.  Sherborne,  2  Lead.  Ca&  Eq. 

Oberbninner,  40  Wis.  288, 268 ;  Good-  11,  806;  Crowley  v.  Hicks,  72  Wis. 

rich  Y.  Milwaukee,  24  id.  422,  480,  689 ;  Shaw  v.  Canfield,  86  Mich,  t 
481 ;  White  v.  Fitzgerald,  19  id.  480, 
487,48a 
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ment.^  Like  executors,  administrators  and  guardians,  they 
are  chargeable  for  any  loss  to  the  estate  in  their  hands  through 
any  lacAes  or  fraud  on  their  part. 

«  Killer  t.  Congdon,  14  Gray,  IH  Hubbard  ▼.  lioyd,  6  Gush.  62a  See 
115;  Dorr  v.  WainwrigH  18  Pick.  Loud  t.  Winchester,  64  Mich.  88; 
828,  882;  Hall  ▼.  Gushing,  9  id.  896;    Simmons  v.  Oliyer,  74  Wia  68a 
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§  761.  Tra/nsfer  of  jurisdiction. —  Among  other  matters  of 
original  chancery  jurisdiction*  which  have  been  transferred  to 
the  courts  of  probate  in  most  of  the  states  is  the  appointment 
and  control  of  the  conduct  and  settlement  of  the  accounts  of 
guardians  for  minors  and  persons  nan  compos  mentis  and 
spendthrifts.* 


>  It  must  be  considered  as  having 
been  transferred  with  such  of  its  in- 
cidents as  can  be  properly  exercised 
in  the  new  tribunal  Taff  v.  Hosmer, 
14  Mich.  249,  258.  See  Townsend  v. 
Kendall,  4  Minn.  412  (815).  ''  In  all 
countries  this  jurisdiction  has  been 


considered  of  the  highest  impor- 
tance;" Campbell,  C  J.,  in  Gobs  v. 
Stone,  68  Mich.  819,  82a 

s  As  to  the  power  exercised  by  the 
court  of  chancery,  even  to  control 
the  right  of  the  father  in  some  cases^ 
see  2  Kent,  Com.  220, 221. 
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§  T62.  How  far  exclusive. —  In  Wisconsin,  as  in  New  Tork, 
this  power  is  also  part  of  the  equitable  jarisdiction  of  the 
courts  of  general  jurisdiction,  which  have  succeeded  to  the 
powers  of  the  court  of  chancery,  and  is  concurrent  in  the 
county  courts.'  But  it  is  held  that  the  circuit  courts  should 
not  exercise  jurisdiction  excepting  in  extraordinary  cases.*  In 
Minnesota,  where  this  jurisdiction  is  conferred  upon  the  pro- 
bate courts  by  the  constitution,^  the  probate  court,  and  not 
the  district  court,  is  the  proper  place  to  seek  for  an  account- 
ing where  fratid  is  charged.'  The  rule  in  Michigan  precludes 
the  jurisdiction  of  chancery  in  all  matters  where  an  adequate 
remedy  exists  in  the  probate  court.* 

§  763.  Limits  of  the  jurisdiction. —  This  jurisdiction  is  lim- 
ited, in  the  probate  courts,  to  the  appointment  of  guardians 
for  minors  and  others  subject  to  guardianship  (when  it  appears 
to  the  judge  necessary  or  convenient,  in  Minnesota  and  Mich- 
igan), residents  in  the  same  county,  and  also  to  such  as  reside 
without  the  state,  and  have  any  estate  within  the  countyJ 

s  Glasscott  ▼.  Warner,  20  Wis*  054;  out  notice  to  the  next  of  kin  of  a 

Willis  T.  Fox,  26  id.  646L  non-reeldent  ward.   Tong  v.  Marvin, 

^WiUis  V.  Fox,  suprcu  15  Mich.   59;  a  a,  26  id.  85.    See 

ft  Art  6,  §7.  Holbiook  t.   Campau,   22  id.   288. 

*  Jacobs   V.  Fonse,  28  Minn.   51.  Equity   has  no    jurisdiction    of  a 

Compare  WiUis  v.  Fox,  supra;  Wa-  charge  of  fraud  in  the  appointment 

terman  t.  Wright,  86  Yt  164    It  is  of   a   guardian  and   administrator, 

evident  that  there  is  little  disposition  The  matter  is  for  the  probate  court 

in  the  courts  here  to  assert  the  doc-  Kellogg  t.  Aldrich,  89  id.  676. 

trhie,  which  stiU  prevails  in  New  7  R.  S.,  sea  8962 ;  Probate  Gode^  sec. 

York,  that  the  courts  which  have  128 ;  Howell's  Stat,  §  6802.    A  tem- 

succeeded  to  the  equity  powers  of  porary  sojourn  does  not  constitute  a 

the  court  of  chancery  are  the  most  minor  a  resident  so  as  to  give  the  ju- 

flt  tribunals  for  the  exercise  of  this  risdiction.   As  to  change  of  domicile 

authority.    See  Willard's  Eq.  Juris,  and  residence  of  minors  subject  to 

628 ;  Wilcox  v.  Wilcox,  14  N.  Y.  575 ;  guardianship^  see  2  Kenf  s  Com.  227, 

S.  C,  2  Barb.  178;  Disbrow  v.  Hen-  ♦  note  c;  Wood  v.  Wood,  6  Paige^ 

shaw,  8  Ck>wen,  849 ;  Matter  of  Dyer,  596 ;  Holyoke  v.  Haskins,  5  Pick.  20. 

5  Paige,  584  And  see  the  learned  opinion  of  Brad- 

^  People  V.  Circuit  Judge,  11  Mich,  ford,  Sur.,  in  Brown  v.  Lynch,   2 

893,  404    Equity  wiU  relieve  against  Brad.  214,  and  in  Ex  parte  Bartlett^ 

a  fraudulent  settlement  of  guardian  4  id.  221.    Though  the  court  cannot 

with  ward  in  Minnesota  (Ashton  v.  appoint  an  administrator  of  the  es- 

Thompson,  82  Minn.  26),  and  against  tate  of  a  dead  Indian  (United  States 

a  fraudulent  sale  of  minor's  land  by  v.  Shanks,  15  Minn.  869 ;  Dole  v.  Irish, 

a  guardian  who  was  appointed  with-  8  Barb.  689^  it  may  appoint  a  guard- 
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§  Y64.  Females  offuU  age  at  eighteen  in  Minnesota. —  Under 
the  statute  of  Minnesota,  females  of  the  age  of  eighteen  years 
are  considered  of  full  age  for  all  purposes,®  and  are  no  longer 
subject  to  guardianship.  With  that  exception,  all  persons 
under  twenty-one  years  of  age  are  minors. 

§  765.  General  principles. —  The  purposes  for  which  guard- 
ians for  minors  are  appointed  are,  primarily,  to  take  charge 
of  and  manage  their  estates ;  and  if  the  natural  guardians  are 
dead,  or  incompetent  or  unsuitable,  to  stand  in  loco  parentis 
to  the  minor  for  the  purposes  of  nurture  and  education ;  but 
there  may  be  one  guardian  of  the  estate  and  another  of  the 
person.*  The  father,  or,  if  he  is  dead,  the  mother,  while  she 
remains  unmarried,  being  the  guardians  by  nature  and  by 
nurture,  if  competent  and  not  unsuitable,  are  entitled  to  the 
custody  of  their  own  children  and  the  care  of  their  educa- 
tion,^* subject  to  the  interposition  and  control  of  the  courts 
for  just  cause."  But  this  guardianship  by  nature  does  not  ex- 
tend to  the  control  of  the  minor's  estate.^^  A  guardian  other 
than  the  guardian  by  nature  appointed  in  such  case  is  guard- 
ian of  the  estate  only." 

ian  for  his  children.    Fanington  t.  The  mother  is  the  natural  guardian 

Wilson,  29  Wis.  888,  400.  of  an  Ulegitimate  child.    Wright  v. 

»  Probate  Code,  sec  127.  Wright,  2  Mass.  110. 

•2  Kent*8  Com.  227;  Probate  Code,  "2  Kent's  Com.  220,  note  c;  221, 

sea  184.    See  Townsend  v.  Kendall,  note  c 

4  Minn.  412  (815).  Compare  Matter  "Power  v.  Harlow,  67  Mich.  107; 
of  Rice,  42  Mich.  528.  If  both  parents  Genet  v.  Tallmadge,  1  John.  Ch.  8 ; 
are  dead,  in  Wisconsin  or  Michigan,  Miles  v.  Boyden,  8  Pick.  218 ;  Keeler 
whether  there  can  be  separate  guard-  v.  Fassett,  21  Vt  589 ;  Alston  v.  Al- 
lans for  the  estate  and  the  person  ston,  84  Ala.  16. 
may  be  doubtful  R.  S.,  sec.  8964 ;  Act  "By  the  law  of  Connecticut  the 
189,  1889  (8  Howell's  Stat,  §  6307).  father,  as  natural  guardian,  until  a 
Appointment  as  guardian  of  the  es-  guardian  is  appointed,  is  entitled  not 
tate  only  gives  no  right  to  the  cus-  only  to  the  custody  of  his  minor 
tody  of  the  person.  In  any  case  the  child,  but  also  the  possession  of  his 
interest  of  the  minors  is  to  be  consid-  property.  Selden's  Appeal.  81  Conn, 
ered.  Bee  Matter  of  Heather  Chil-  648.  Elsewhere  he  is  not  entitled  to 
dren,  50  Mich.  261 ;,  Sheers  t.  Stein,  receive  a  legacy  to  his  minor  child 
75  Wia  44.  Compare  Townsend  v.  (Miles  v.  Boyden,  8  Pick.  218),  nor  to 
Kendall,  supra.  receive  the  rents  and  profits  of  the 

'9R  Su,  sec.  8964;   Probate  Code,  child's  land.     Jackson  v.  Conibs,  7 

sea  188;  Act  159,  1889  (8  Howell's  Cowen,86.    To  authorize  the  natural 

Stnt,  §  6806) ;  Ramsay  v.  Ramsay,  20  guardian  to  manage  the  property  of 

Wis.  507 ;  2  Kent's  Com.  220,  221.  the  ward  he  must  have  an  appoint 
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§  766.  Testamentary  guardians.—  A  testamentary  gnardian 
may  be  appointed  by  the  will  of  the  father  of  every  legitimate 
minor  child^  and,  in  Wisconsin,  by  the  mother's  will  if  the 
father  is  dead.  IIis<  powers  and  duties  are  the  same  as  those 
of  a  guardian  appointed  by  the  probate  court,  and  such  ap- 
pointment may  be  for  the  minority  of  the  child  or  a  less 
time.^^  When  the  father  is  dead,  and  there  is  no  guardian 
otherwise  appointed,  the  mother  may  appoint  a  testamentary 
guardian  in  Michigan,  subject  to  some  restrictions  which  apply 
to  both  parents."* 

§  767.  Powers  of  courts  of  probate. —  In  the  appointment  of 
guardians  for  minors,  the  power  of  the  courts  of  probate  is  as 
undefined  by  statute  and  as  discretionary  as  that  of  the  court 
of  chancery.  Having  jurisdiction  of  the  subject-matter  by  the 
residence  of  the  minor,  and  an  application  for  the  exercise  of 
the  jurisdiction,  it  is  as  broad  as  that  of  any  court  of  equity.^ 

§  767a.  Special  provision  in  Minnesota. —  The  court  may 
with  the  consent  of  the  guardian  of  a  minor  insert  in  the  order 

ment  from  Bome  competent  public  father's  wiU  must  be  approved  by  the 
authority.  Kendall  y.  Miller,  9  CaL  probate  court  after  opportunity  to 
591.  In  Vermont  it  has  been  held  the  mother  to  show  cause  against 
that  the  father,  as  the  natural  guard-  it;  The  objection  should  be  made  on 
ian,  might  appear  and  defend  in  a  probate  of  the  wilL  See  Carpenter 
suit  against  his  minor  son,  who  had  v.  Harris,  51  Mich.  223.  It  is  said  a 
no  other  guardian,  and  the  minor  will  merely  appointing  a  testament- 
was  bound  thereby.  Doran  v.  Smith,  ary  guardian  need  not  be  proved. 
49  Yt  85a  If  there  is  no  guardian  2  Kent,  Ck>m.  225.  But  the  wiU  could 
of  the  estate,  the  natural  guardian  have  no  effect  for  any  purpose  under 
may  make  a  valid  contract  in  behalf  our  statutes  until  duly  proved.  A 
of  the  minors  for  insurance.  Mona-  testator  cannot  appoint  gtiardians 
ghan  V.  A.  F.  Ins.  Ca,  58  Mich.  288.  for   other   than    his  own  children, 

14  Probate  Code^  sea  132 ;  R.  S.,  sea  though  he  gives  them  his  property. 

8965 ;  ch.  201,  Laws  1887.    This  reads  Brigham   v.  Wheeler,  8   Met  127; 

as  though  the  mother  might  appoint  Wardwell  v.  Wardwell,  9  Allen,  518. 

although  the  father  had  exercised  the  Without    statutory    authority    the 

power  by  his  will,  but  the  intention  is  father  cannot  by  his  will  deprive  the 

probably   that  she  may  appoint   a  mother  of  her  right  to  the  custody  of 

guardian  by  will  if  the  father  dies  her  child.   Goes  v.  Stone,  63  Mich.  819L 

without  doing  sa   A  will  in  Wiscon-  Generally,  a  mother  has  no  power  to 

sin   may  exempt  the  testamentary  appoint  a  testamentary  guardian.  Ex 

guardian    from   giving   bond.    But  parte  Bell,  2  Tenn.  Ch.  827. 

under   changed   circumstances   the  ^^  Ex  parte  Dawson,  8  Bradf.  Sur. 

court  may  require  a  bond.  180;  2  Kent's  Com.  227.    See  Water- 

i**Act  133,  1887;  3  Howell's  Stat,  man  v.  Wright,  86  Vt  164;  Taff  v. 

g   6311.     The  appointment  by   the  Hosmer,  14  Mich.  249. 
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appointing  him  conditions  not  otherwise  obligatory,  providing 
for  the  care,  treatment,  education  and  welfare  of  the  minors. 
The  performance  becomes  a  part  of  his  duties,  the  non-per- 
formance of  which  are  a  breach  of  his  bond.>«» 

§768.  Guardians  for  minors  —  Sow  nominated. —  If  the 
minor  is  under  the  age  of  fourteen  years,  the  court  (judge  of 
probate  in  Michigan)  may  nominate  and  appoint  his  guardian. 
If  he  is  above  that  age  he  may  nominate  his  own  guardian, 
who  will  be  appointed,  if  approved  by  the  court."  But  if  the 
minor  is  above  the  age  of  fourteen,  his  nomination  is  subject 
to  the  approval  of  the  court ;  and  if  not  so  approved,  or  if  the 
minor  is  a  non-resident  of  the  state  (or,  in  Wisconsin,  if,  being 
a  resident,  he  is  absent  from  the  state),  or  if,  after  being  cited 
by  the  court  (by  the  judge  in  Michigan),  he  neglects  for  ten 
days  to  nominate  a  suitable  person,  the  court  (judge  in  Mich- 
igan) may  nominate  and  appoint  his  guardian.^^ 

§  769.  Practice. —  The  statutes  which  confer  this  jurisdic- 
tion do  not  prescibe  the  procedure  fully,  and  the  proper 
practice  is  to  be  gathered  largely  from  that  of  the  courts  from 
which  the  jurisdiction  was  transferred  to  the  courts  of  probate. 
The  appointment  of  a  guardian  for  minors  is  not  a  mere  ar- 
bitrary act  of  a  judge  or  chancellor,  but  a  power  to  be  used 
in  the  exercfse  of  an  enlightened  discretion  for  the  best  inter- 
ests of  the  minor  and  with  a  due  regard  for  the  natural  rights 
arising  from  consanguinity."* 

§  770.  No  strict  legal  right  to  le  guardian. —  By  the  common 
law  the  guardianship  in  socage,  which  gave  the  custody  of  the 
minor's  person  and  inhertted  lands,  went  to  the  next  of  kin, 
who  could  not  possihl/y  mherit,  excluding  heirs  apparent  and 

i*»  Probate  Code,  sec  189.  Such  may  be  attacked  by  proof  to  the  con- 
matters  are  always  under  the  control  trary  in  a  collateral  action.  Palmer 
of  the  court  v.  Oakley,  2  Doug.  (Mich.)  483.    But 

1*  R  S.,  sec.  8962 ;  Probate   Code,  a  record  showing  the  consent  of  the 

sea  129 ;  HowelPs  Stat,  §§  6803-4.  ward  when  offered  in  evidence  is  not 

The  appointment  of  a  guardian  for  a  open    to     contradiction    by   parol 

minor  over  fourteen  without  citation  Lynch  t.  Kirby,  86  Mich.  239. 

or  notice  to  him  when  the  statute  re-  17  It  is  usual  in  practice  for  the 

quires  it  is  void.    Davis  v.  Hudson,  minor  to  come  into  court  and  nom- 

29  Minn.  27.  (When  notice  presumed,  inate,  without  a  formal  citation  or 

Id. ;  Burrows  v.  Bailey,  84  Mich  64.)  notice  to  do  sa 

If  the  petition  represents  the  minor  i^a  See  Taff  v.  Hosmer,  14  Mich, 

as  under  fourteen,  the  appointment  249. 
26 
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presamptive  in  all  cases,  like  the  law  of  Solon ;  ^*  while  the 
rule  of  the  civil  law  was  that  the  nearest  relation  ought  to  be 
appointed  guardian,  if  there  is  no  reason  to  the  contrary." 
"  Under  our  law  no  class  of  persons  can  claim  to  be  guardians, 
as  matter  of  strict  legal  right."  "The  appointment  is  in- 
trusted to  the  judge  of  probate  as  a  matter  of  discretion,"  *• 
which  is  the  modern  rule,  apparently,  in  the  court  of  chan- 
cery ;2^  and  this  power  is  conferred  upon  the  probate  courts 
in  as  full  and  ample  a  manner  as  it  was  exercised  by  the  chan- 
cellor.^ 

§  771.  Reason  for  notice  to  next  of  Icin. —  But  this  is  a  dis- 
cretion to  be  used,  not  abused,  and  therefore  the  practice  is  to 
appoint  on  the  application  of  the  next  of  kin  of  the  minors; 
or  if  upon  any  other,  then  after  notice  to  or  consent  by  them. 
"  The  relatives  have  no  control  in  the  matter  whatever.  They 
have  no  interest  as  parties,  but  receive  notice  merely  to  in- 
form the  court,  so  as  to  make  the  best  appointment  for  the 
welfare  and  interest  of  the  child."  " 

§  772.  Parentj  if  living^  should  liave  notice. —  A  living  par- 
enty  being  entitled  to  the  care  and  custody  until  good  cause 
is  shown  to  the  contrary,  should  always  be  notified  before  a 
nomination  is  made  by  the  court.** 

§  773.  Notice  to  parents  or  next  of  Jcin. —  So  although  the 
appointment,  whether  upon  the  nomination  of  the  court  or  of 
the  minor,  is  in  the  discretion  of  the  court,  it  is  the  usual  and 
proper  practice  to  proceed  upon  a  petition  signed  or  assented 
to  by  the  father,  if  living,  or  mother  or  next  of  kin ;  or  other- 

u  2  Kent* B  Com.  222 ;  1  Black.  Com.  if  suitable  and  competent    See  Taff 

462.    It   does  not  exist  under   our  t.  Hosmer,  supra;  Goes  v.  Stone,  68 

laws.  See  Kinney  v.  Harrett,  46  Mich.  Mich.  819. 

87.  ^  Rule  ym,  sec.  1.    Some  better 

^9  Lunt  T.  AubenSy  89  Me.  892.  reason  than  that  the  mother  has  not 

^Id.  894,  per  Rice,  J. ;  Matter  of  means  to  support  the  child.   Ramsay 

Stockman,  71  Mich.  180.    See  Sheers  t.  Ramsay,  20  Wis.  507 ;  Tong  v.  Mar- 

T.  Stein,  75  Wis.  44                           ^  vin,  26  Mich.  85.    See  Shumway  v. 

«  2  Story,  Eq.,  §  138a  Shumway,  2  Vt  889 ;  Farrar  v.  01m- 

»2  Kent's  Com.  227;    Ex   parte  stead,  24  id.  128, 126;  Chase  t.  Hath- 

Dawson,  8  Bradf.  Sur.  180, 138.  away,  14  Mass.  222.    The  parent  is 

23  Bradford,  Sur.,  in  Ex  parte  Daw-  not  suitable  when  the  welfare  of  the 

son,  supra,  188.    But  the  parents  are  child  requires  the  custody  to  be  given 

entitled  of  right  to  the  guardianship  to  another.    Sheers  ▼.  Stein,  supra. 
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wise  to  require  notice  to  them  before  proceeding  to  make  the 
Appointment.® 

§  774.  What  the  petition  should  show. —  The  petition  should 
fiet  out  the  name,  date  of  birth  and  residence  of  the  child,  the 
name  and  last  residence  of  the  father  of  the  child,  and  the  re- 
lationship and  interest  upon  which  the  petitioner  proceeds. 
If  the  minor,  being  over  fourteen,  nominates  his  own  guard- 
ian, there  should  be  in  some  formal  manner  a  statement  of 
the  same  facts ;  and  the  value  of  the  minor's  personal  estate 
and  annual  income,  if  any,  from  his  real  estate,  or  rental 
value,  should  appear  also  by  the  petition.  For  the  purpose  of 
'enabling  the  court  to  exercise  a  sound  discretion,  the  f^cts  in 
relation  to  the  minor  and  his  estate  should  be  fully  set  out.** 

§  775.  Who  may  appeal. —  Our  statute  seems  to  recognize 
^^aXL  who  are  next  of  kin  and  heirs  apparent  or  presump- 
tive "  —  all  who  have  any  contingent  interest  in  the  estate  of 
the  minor  —  as  interested  parties  on  proceedings  to  sell  his 
Teal  estate.^  And  it  has  been  held  that  any  person  included 
in  the  description  of  this  statute  may  appe^  from  the  ap- 
pointment of  a  guardian." 

§  776.  Nomination  out  of  court —  In  Minnesota  a  minor 
over  fourteen  may  nominate  a  guardian  before  a  justice  of  the 
peace  or  a  city  or  town  clerk,  and  in  Michigan  before  a  justice 
of  the  peace  or  the  township  clerk,  or,  if  the  minor  is  tempo- 
jarily  out  of  the  state,  before  any  civil  or  military  officer 
holding  a  commission  from  the  president,  or  governor  of  Mich- 
igan, who  shall  certify  the  fact  to  the  probate  court."  The 
power  to  nominate  before  a  justice  of  the  peace  in  certain 
•cases,  which  has  been  in  the  Wisconsin  statute  heretofore,  is 
omitted  from  the  Revised  Statutes  of  1878.* 

^  Smith's  Probate  Law  (Mass.),  93 ;  of  kin.    See  Tong  v.  Marvin,  supra, 

UnderhiU  v.  Dennis,  9  Paige,  202 ;  As  to  notice,  see  Kurtz  v.  St  P.  &  D. 

"White  ▼.  Pomeroy,  7  Barb.  640 ;  Kel-  R  Ca  (Minn.,  Febu  5, 1892),  51  N,  W. 

imger  ▼.  Roe,  7  Paige,  862;  Lunt  v.  Rep.  221. 

Aiibens,  supra;  Taflf  v.  Hoemer.  14  ^^  Form  192, 

Mich.  809.  See  note  24,  supra.  Though  ^6  See  post,  oh.  XXL 

41  nomination  by  the  courts  if  the  ^^  Lunt  v.  Aubens,  89  Me.  892,  896. 

minor  is  under  fourteen,  without  no-  See  Taff  ▼.  Hosmer,  Qoss  v.  Ston^ 

tice^  upon   the  application   of   the  supra, 

father,  is  valid  (Kelley  v.  Edwards,  ^  Probate  Gode^  sec.  180 ;  Howell's 

■88  Mich.  210),  it  should  not  be  done  Stat,  §  6305. 

•on  application  of  any  but  the  nearest  ^  Such  a  statute  makes  a  certifi- 
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§  777.  Principles  which  govern  ike  appointment —  Contests 
are  not  freqaent  in  probate  coarts  on  the  appointment  of 
guardians.  Ko  statute  requires  notice  to  be  given.  *^  In  this 
respect  the  course  of  procedure  is  just  as  undefined  hj  stat- 
ute as  that  of  the  court  of  chancery.  ...  In  making  the 
appointment  the  power  and  discretion  are  entirely  unlimited, 
except  by  such  known  and  established  principles  as  govern  the 
conscience  of  all  courts  of  equity."  ^  In  making  the  appoint- 
ment the  welfare  of  the  minor  is  the  first  consideration.  The 
practice  in  chancery  was  to  refer  to  a  master  and  require  a 
report  approving  of  the  person  and  security  offered.**  With 
less  formality,  but  in  the  same  spirit,  the  probate  court  ^^  upon 
which  it  devolves  to  determine  the  guardianship  will  pro- 
nounce upon  that  question  in  accordance  with  what  appears 
to  be  for  the  best  interests  of  the  minor,  taking  into  view  not 
merely  her  temporary  welfare,  but  the  state  of  her  affections, 
attachments,  her  training,  education  and  morals."  ^ 

§  778.  Married  women  may  he  guardians. —  At  common 
law,  and  under  the  early  statutes  of  ^Michigan,  a  married 
woman  might  be  appointed  guardian  with  the  assent  of  her 
husband.''  In  Minnesota  she  may  be  guardian  either  of  the 
person  or  estate  of  a  minor  the  same  as  if  she  were  un- 
married;** so  in  Wisconsin  now  a  married  woman  may  be 

cate  of  the  officer  competent  evidence  minor  has  considerable  estata    It  is 
of  the  fact  of  nomination.    Without  better  that  the  minor  appear  before 
a  statute  it  would  not  be  evidence,  the  courts  where  he  may  be  exam-                           , 
and  it  may  be  doubtful  whether  a  ined  if  there  is  any  appearance  of 
rule  of  court  could  establish  such  a  wrong  influence.    Forms  193-ld6L 
rule  of    evidence.     Upon    filing   a  ^  Bradford,  Sur.,  in  Ex  parte  Daw- 
proper  petition  and  issuing  a  citation  son,  8  Bradf.  Sur.  180,   18a    Even 
or  order  to  the  minor  over  fourteen  testamentary  guardians  have  no  ab- 
to  nominate,  if  he  is  too  far  away  to  solute  right    Matter  of  Stockman, 
appear  in  court,  the  safer  proceeding  71  Mich.  180, 191.                                                           , 
would  be  to  wait  ten  days  after  serv-  *^  2  Kent's  Com.  227.                                                 I 
ice  of  the  citation,  or,  if  prudent  cau-  ^  Bradford,  Sur.,  in  Foster  v.  Mott,                           ' 
tion  seems  to  require  it,  a  commission  8  Bradf.  Sur.  409,  412;  Matter   of 
might  be  issued  to  some  competent  Stockman,  supra,  p.  19a                                               j 
person  to  take  the  testimony  of  the  ><  Palmer  v.  Oakley,  2  Doug.  438. 
minor.    But  the  danger  of  improper  She  may  now  become  principal  in  a 
nomination  under  the  undue  influ-  bond  which  puts  property  under  her 
ence  of  designing  persons  should  lead  control  as  guardian.    Qoea  v.  Stone^ 
to  a  careful  scrutiny  of  nominations  88  Mich.  819,  822. 
mode  out  of  courts  especially  if  the  *^  Probate  Code,  sec.  185.  Marriage 
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guardian  with  the  same  powers  and  liabilities  as  other  guard- 
ians.** 

§  779.  Searing  at  a  term  of  court —  If  notice  of  hearing  any 
application  for  appointment  of  a  guardian  is  to  be  given  to  the 
persons  interested,  the  time  and  place  of  hearing  should  be 
fixed  by  an  order  of  the  court  as  in  other  cases,  and  the  notice 
made  returnable  at  a  regular  or  special  term." 

§  780.  More  than  one  guardian. —  The  nomination  should 
be  made,  or  the  nomination  of  the  minor  over  fourteen  ap- 
proved by  an  order  or  decree  of  the  court,  which  should  also 
fix  the  amount  of  bond  and  sureties  required.  More  than  one 
person  may  be  app(Jinted,  in  the  discretion  of  the  court,  when 
it  appears  necessary.*^ 

§  781.  Insane  and  incompetent  persons. —  From  very  early 
times,  by  virtue  of  the  royal  prerogative,  which  included  the 
custody  of  idiots  and  lunatics  incapable  of  managing  their  own 
affairs,  the  chancellor,  in  England,  exercised  jurisdiction  over 
all  such  persons  and  their  estates.  To  this  has  been  added 
the  same  jurisdiction  of  persons  of  unsound  mind,  mentally 
incompetent,  and  spendthrifts  and  drunkards  who  become 
moraUy  incompetent  to  manage  their  own  estates.  Where 
the  court  of  chancery  has  been  abolished,  the  courts  having 
general  equity  jurisdiction  have  succeeded  to  the  powers  of 
the  chancellor  in  these  matters.*^ 

§  782.  English  practice  in  chancery. —  The  practice  was  to 
issue  a  commission  in  the  nature  of  a  writ  de  lunatico  inqui- 
rendo^  and  the  verdict  of  a  jury  was  taken  upon  the  question 
of  insanity.  If  the  person  was  found  incapable  of  taking  care 
of  his  estate  a  committee  was  appointed  with  the  powers  and 
duties  of  a  general  guardian.'* 

does    not   terminate  guardianship,  statute  authority,  probably.    Where 

See  Hardin  v.  Helton,  50  Ind.  819.  one  of  two  guardians  dies  the  trust 

»Ch.   69,  Laws    1889,    amending  survives  to  the  other.     Pepper  v. 

R  a,  Bcc.  8992.  Stone,  10  Vt  427,  430.    The  practice 

^  Personal  notice  should  be  given  of  appointing  more  than  one  testa- 

to  any  living  parent,  or  the  next  of  mentary  guardian  is  frequent 

kin,  when  practicable,  if  the  applica-  >»  See  as  to  New  York,  Willard's 

tion  is  by  any  other  person.  Eq.  Juris.,  ch.  9,  §  8,  Potter's  Ed.  671 

>7  R  S.,  sea  3990.    Or  a  guardian  et  seq.    See  Hovey  v.  Harmon,  49 

of  the  estate  and  a  guardian  of  the  Me.  269,  276. 

person.      Probate    Code,    sec.     134.  39  The  effect  of  the  verdict  seems  to 

This  would  be  so  without  express  have  been  the  same  as  upon  any  ordi- 
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§  783.  Jurisdiction  tra^isf erred  to  probate  courts. —  In  Mas- 
sachusetts and  some  other  states  this  jurisdiction  was,  at  an 
early  period,  transferred  to  the  probate  courts  by  statutes 
nearly  identical  with  the  present  statutes  in  Michigan,  Wis- 
consin and  Minnesota,  under  which  the  inquisition  is  taken 
before  the  judge  of  the  court,  upon  application  and  notice  to- 
the  alleged  incompetent  person,  and  a  grmrdian  appointed 
with  substantially  the  same  powers  and  duties  as  the  commit- 
tee appointed  in  chancery.*^ 

§  784.  Verified  petition  required. —  The  proceeding  in  such 
cases  is  founded  upon  a  verified  petition  which  may  be  made 
by  any  "  relation  "  or  "  friend,"  and  in  case  of  spendthrifts 
may  be  made  by  any  supervisor  or  justice  of  the  peace  of  the 
town  of  which  he  is  an  inhabitant,  in  Wisconsin,*^ — by  the 
county  commissioners  of  the  county  in  Minnesota,  in  any  case, 
or  a  "  relation  "  or  "  friend."  *^*  In  Michigan  upon  applica- 
tion of  "relations  "  or  "friends,'^  or  an  insane  or  mentally  in- 
competent person,  or  of  the  directors  of  the  poor  of  the  county 
if  he  is  a  county  charge,  and,  in  cases  of  spendthrifts,  upon 
complaint  of  any  superintendent  or.  director  of  the  poor  of 
the  county,  or  justice  of  the  peace  of  the  township  in  which 
he  resides."*  If  the  person  is  a  married  woman,  notice  must 
be  given  to  the  husband,  and  as  against  the  husband  a  guard- 
ian has  no  right  to  the  care  and  custody  of  the  ward. 

nary  issue  out  of  chancery.    In  Illi-  subsequent  certificate  of  the  county 

nois  and  some  other  states  the  guard-  judge  that  it  was  in  fact  sworn  to 

ian  of  a  lunatic  or  spendthrift  is  does  not  cure  it    The  proceeding  is 

called  a  conservator.  purely  statutory  (see  North  ▼.  Joslin, 

M  The  proceeding  is  not  a  case  at  infra).    Appeal  of  Royston,  53  Wis. 

law  within  the  meaning  of  article  1,  612.    But  is  an  equitable  proceedings 

section  5,  of  the  constitution  of  Wis-  and  the  verdict  of  a  jury  is  advisory 

consin   (Ck>nst    Minn.,  art   1,  §  4 ;  merely.    Barbo  v.  Rider,  67  id.  598. 

Const  Mich.,  art  VI,  sea  27),  and  the  The  certificate  of  verification  signed 

law  is  constitutional    Trial  by  jury  by  a  notary  public  shows  a  sufficient 

can  be  had,  if  necessary,  upon  appeal  verification.    State  ez  rei.  Hoffmann 

Gaston  v.  Babcock,  6  Wi&  508.    See  t.  Day,  57  id.  655  (Forms  198.  199X 

Crocker  ▼.  State,  60  id.  55a    Specific  <ift  Probate  Code,  sea  142.  Verifica- 

issues  should  be  submitted  to   the  tion  must  be  by  affidavit  that  he  be- 

jury  on  an  appeal    In  re  Storick,  64  lieves  the  facts  stated  to  be  true 

Mich.  685.  *^^  Howell's  Stat,  §§  6814,  6817.  As 

«  R.  a,  sees.  8976,  897a    The  peti-  to  married  women,  §§  6841-8.    The 

tion  must  be  properly  verified  or  the  statute  says  nothing  of  verification 

court  acquires   no   jurisdiction.    A  but  it  is  usual  in  practice.    The  p€^ 
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§  785.  What  petition  should  show. —  The  petition  should  set 
out  the  facts  upon  which  the  court  is  moved.  In  the  case  of 
persons  mentally  incompetent  it  should  show  that  the  person 
is  "  insane  "  or  otherwise  "  mentally  incompetent "  to  have 
the  charge  and  management  of  his  property,  stating  fully  the 
cause  of  such  mental  incompetency.  It  should  also  set  forth 
the  condition  and  value  of  his  estate,  the  annual  income  of  his 
real  estate,  and  generally  everything  necessary  to  fully  inform 
the  court  in  relation  to  the  person  and  his  estate,  upon  which 
it  is  deemed  necessary  to  have  a  guardian  appointed,  and  (in 
Michigan  at  least)  who  are  interested.^ 

§  786.  Two  classes  of  drunkards  in  Wisconsin.--  The  sec- 
tion in  relation  to  drunkards  and  spendthrifts  in  Wisconsin 
seems  to  contemplate  cases  of  two  classes :  One  of  a  person 
who  "  by  excessive  drinking  shall  De  nnable  to  attend  to  busi- 
ness," or  "  lost  to  self  control,"  and  "  shall  thereby  greatly  en- 
danger his  health,  life  or  property,"  or  "  shall  be  an  unsafe 
person  to  remain  at  large ; "  and  another  of  a  person  who  shall, 
"  by  gaming,  idleness  or  debauchery  of  any  kind,  so  spend, 
waste  or  lessen  his  estate  as  to  endanger  his  own  or  his  fam- 
ily's support,  or  expose  the  town  to  charge  or  expense  for 
such  support."  ** 

tition  must  state  the  facts  which  dictional  facts  necessary  in  Minne- 
authorize  the  appointment  If  for  sota,  perhaps  it  would  not  be  open  to 
incompetency  it  must  show  that  he  collateral  attack  on  account  of  a  de- 
is  "  mentaUy  incompetent"  In  re  fective  petitioa 
Brown,  45  Mich.  82((.  The  jurisdio-  Where  the  selectmen  appUed  under 
tlon  is  entirely  statutory,  andthestat-  a  similar  statute  and  then  took  secu- 
ute  provisionB  must  be  strictly  fol-  rity  from  the  alleged  spendthrift  and 
lowed.  North  v.  Joslin,  69  id.  624 ;  withdrew  the  application,  it  was  held 
In  re  Storick,  64  id.  685.  If  the  peti-  that  the  purpose  for  which  they  might 
tlon  is  insufficient  to  confer  jurisdio-  apply  is  to  restrain  the  excess  by  tak- 
tion  the  proceedings  are  Toid  (in  col-  ing  from  him  the  means  of  indulgence, 
lateral  action).  Partello  v.  Holton,  79  and  thus  to  secure  him  and  his  family 
id.  872.  The  petition  must  also  show  from  distress  and  ruin  and  the  town 
who  are  next  of  kin  or  otherwise  in-  from  expense ;  that  if  there  was  good 
terested,  e.  g.,  a  trustee  of  a  mortgage  cause  for  complaint  they  had  aban- 
for  his  benefit  Partello  v.  Holton,  doned  a  public  duty ;  and  if  there 
miprcu  Heirs  presumptiva  In  re  was  not  they  had  misused  a  public 
Electa  Myers,  73  id.  401.  The  same  power.  In  either  case  the  bond  and 
strict  rule  as  to  allegation  of  a  statu-  mortgage  given  tx>  them  by  him  ^  ero 
tory  cause  for  appointment  to  give  void.  Nonx)n  v.  Leonard,  12  Pick, 
jurisdiction  would  apply  in  Wiscon-  152. 
sin  (see  Appeal  of  Royston,  au-  ^^  g^e  notes  41, 416. 
pra).     If  the  decree  recited  jurist  «Sec  897&    This  statute  is  ver/ 
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§  786a.  Drunkards^  etc^  in  Michigan. —  A  later  statute  of 
Michigan  provides  for  guardianship  of  the  person  of  any  ha- 
bitual drunkard  or  person  so  addicted  to  the  excessive  use  of 
intoxicating  liquors  as  to  need  medical  or  sanitary  treatment 
or  care.    The  petition  in  such  case  must  be  made  by  the  hus- 
band or  wife,  or  some  relation  by  blood,  of  the  person.    A  / 
time  and  place  of  hearing  is  fixed  as  in  other  cases,  and  notice                       | 
to  the  respondent  of  at  least  ten  days  given.    If  after  hearing  > 
testimony,  the  judge  of  probate  shall  determine*^  that  the 
person  is  either  an  habitual  drunkard  or  so  addicted  to  the  ex- 
cessive use  of  intoxicating  liquors  as  to  require  medical  or 
sanitary  treatment  or  care,  he  appoints  some  suitable  person 
guardian  of  the  person  of  the  respondent.*** 

§  786i.  Commitment  of  drunkards^  etCj  to  hospitals  for  the 
inebriate. —  In  Wisconsin,  a  person  under  guardianship  for  ex- 
cessive drinking  may,  by  order  of  the  court,  be  committed  to 
any  inebriate  asylum  in  or  out  of  the  state,for  a  time  not  ex- 
ceeding two  years,  but  may  be  discharged  by  order  of  the 
court  at  any  time.**^  In  Michigan,  a  guardian  of  the  person  of 
a  drunkard,  etc.,  upon  the  order  of  the  judge  of  probate,  may 
cause  his  ward  to  be  taken  and  restrained  in  any  suitable  asy- 
lum or  hospital  for  medical  or  sanitary  treatment  or  care.*** 
The  probate  code  classes  those  placed  under  guardianship  for 
excessive  drinking  with  "  mentally  incompetent  persons,"  and 
provides  for  their  commitment  to  the  special  department  for 
the  treatment  of  inebriates  in  the  Second  Hospital  for  the  In- 
sane at  Eochester,  Minnesota.  The  practice  and  form  of  com- 
mitment are  fully  prescribed  by  the  statute.*** 

§  787.  Notice  of  hearing. —  Upon  the  filing  of  such  petition, 
or  application,  a  time  and  place  of  hearing  must  be  fixed,  as 

broad,  and  would  seem  to  inclade       *s*The  determination  must  be  by 

cases  which  have  no  reference  to  an  express  adjudication  that  such  is 

property  and  persons  who  may  hare  the  fact    See  note  46,  infra. 
no  estate  or  property  to  waste.    It       <>^  HowelPs  Stat,  §g  6844-6847. 
would  seem  to  be  a  mere  public       ^^^  R  S.,  sea  8078.  This  gives  fwwer 

power  as  to  "  persons  who  shall  be  *'  to  authorize  or  direct  the  guardian 

unsafe  to  remain  at  large  "  if  no  prop-  to  commit"  etc.  The  meaning  is  doubt- 

erty  is  ac  biake.    Is  the  tact  that  a  less  the  same  as  that  of  the  Michigan 

person  is  **  unsafe  to  remain  at  large  *'  statute,  that  the  guardian  may  cause 

who  drinkb  excessively  but  has  com-  the  ward  to  be  taken  to  such  an  in- 

mitted  no  crime  tu  oe  demrmined  by  stitution.    (Form  255.) 
H  county  2udge?  See  Uurkln  v.  Ryan,        "«  Howell's  Stat,  §  6347. 
70  Wia  676.  «•  Probate  Code,  sec.  143,  ch,  XV. 
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in  other  proceedings,  and  notice  given  to  the  person  (insane, 
incompetent,  drunkard  or  spendthrift),  of  not  less  than  twenty 
days,  in  Wisconsin  (at  least  fourteen  days  in  Minnesota  and 
Michigan).  In  case  of  persons  charged  with  being  insane  or 
mentally  incompetent  in  Wisconsin,  the  order  of  hearing  should 
also  require  the  person,  if  able  to  attend,  to  be  produced  be- 
fore the  court  on  the  hearing.** 

§  788.  Person  in  Jiospital  for  insane. —  If  the  person  alleged 
to  be  insane  is  confined  in  either  of  the  Wisconsin  hospitals 
for  the  insane,  the  notice  may  be  served  upon  the  superin- 
tendent of  such  hospital  instead  of  the  person.  If,  in  his 
opinion,  it  shall  not  be  proper  to  remove  such  insane  person, 
his  certificate  of  that  fact  to  the  court  is  sufficient  cause  for 
not  producing  such  person  at  the  hearing.*'^  In  such  case  in 
Minnesota  it  is  served  on  the  person  and  also  on  the  superin- 
tendent.*^ 

§  788fl^.  Hearing. —  Guardians  are  to  be  appointed  under 
these  statutes  only  "  after  a  full  hearing."  Something  more 
than  a  mere  formal  appearance  of  the  friends  or  relatives 
and  signing  of  papers  is  contemplated.**^ 

<«R  S.,  sees.  8976,  8978;  Probate  somethiDg  like  this  righteous  rule  will 

Code,  sec.  148 ;  Howell's  Stat,  g§  6814,  be  held  when  the  case  arises  in  Wis- 

6818u  When  notice  is  required  by  the  consin.    See  remarks  of  Taylor,  J., 

statute,  notice  is  jurisdictional,  but  in  Appeal  of  Royston,  58  Wis.  612, 

will  be  presumed  if  the  record  is  si-  624.    In  Michigan  the  "  relations  "  or 

lent  in  Minnesota   Davis  t.  Hudson,  *'  friends  "  make  the  application.    In 

29  Minn.  27  (Forms  200, 201).  In  Mich-  Wisconsin  and  Minnesota  any  **  rela- 

igan,  though  the  statute  requires  only  tion  "  or  "  friend.'*    But  surely  it  was 

notice  to  the  person  claimed  to  be  in-  never   intended    that   by   a   literal 

competent  or  spendthrift^  eta,  it  is  compliance  with  the  toorda  of  the 

distinctly  held  that  where  the  appli-  statute  all  the  safeguards  which  the 

cation  is  on  the  ground  of  mental  in-  practice  in  chancery  drew  around 

competency  the  petition  must  show  such  proceedings  should  be  dispensed 

on  its  face  that  it  is  made  by  one  au-  with.    A  careful  probate  judge  will 

thoi'ized  by  the  statute,  and  also  show  not  usually  dispense  with  them  when  - 

who  wlQ  be  affected  by  the  appoint-  a  ''friend  "  or  any  but  the  nearest  "re- 

iHent  including  heirs  and  distributees,  lation  "  applies.    See  North  v.  Joslin, 

and  that  notice  must  be  given  to  59  Mich.  624,  644-6 ;  Chase  v.  Hatha- 

them.    In  re  Bassett^  68  Mich.  848,  way,  14  Mass.  22a 

852 ;  In  re  Myers,  78  id.  401, 408 ;  Par-  «  R.  S.,  sea  8976. 

tello  V.  Holton,  79  id.  872.    But  see  *»»  Probate  Code,  sec.  14a 

Hunger  v.  Judge  of  Probate.  86  id.  «^  R.  &,  sees.  8977,  8978 ;  Probate 

86a    It  has  been  pretty  strongly  in-  Code,  sec.  144 ;  Howell's  Stat,  §§  6815, 

timated,  though   not  decided,  that  6818.    (This  section  of  the  code  is 
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§  789.  Importance  of  the  proceedings. —  This  proceeding  is 
more  than  a  mere  formality.  It  affects  very  substantial 
rights,  and  the  conscience  of  the  court  or  judge  cannot  be 
aided  by  the  verdict  of  a  jury,  as  in  chancery.  Whether  con- 
tested or  not,  satisfactory  proof  should  be  required  before 
granting  the  prayer  of  the  petition,  not  only  as  to  the  condi- 
tion of  the  defendant,  but  also  as  to  the  fitness  of  the  person 
proposed  as  guardian.**® 

§  790.  The  order  or  decree. —  And  the  facts  should  be  found 
and  stated,  and  adjudication  thereon  made  by  a  formal  de- 
cree, if  a  guardian  is  appointed,  with  recitals  of  the  proceed- 
ings and  notice,  to  show  the  jurisdiction  of  the  court  to  hear 
the  matter.  An  adjudication  that  the  person  is  mentally  in- 
competent (or  as  the  case  may  be)  is  essential  and  should 
appear  of  record.*' 

§  791.  Lis  pendens  in  Wisconsin  and  Michiga/n. —  Upon  ap- 
plication for  appointment  of  a  guardian  for  any  person  as 
mentally  incompetent  or  a  spendthrift,  after  the  order  for 
notice  has  been  issued  in  Wisconsin  and  Michigan,  the  peti- 
tioner may  cause  a  copy  of  the  petition  and  order  to  be  filed 
(and  recorded  in  Wisconsin),  in  the  office  of  the  register  of 
deeds  of  the  county ;  and,  if  a  guardian  is  appointed,  all  con- 

oopied  verbatim  from  §10,  ch.  59,  decree  is  prtma /ocie  evidence  of  dis- 
Gten.  Stat  1878.  The  section  8  referred  ability  upon  a  writ  of  error  in  a  suit 
toisnowsectionl42of  the  code.)  The  against  him.  White  t.  Palmer,  4 
adjudication  should  not  go  beyond  Mass.  147, 149.  As  to  most  subjects 
the  real  issue.  On  an  allegation  that  it  is  conclusive  evidence  of  the  ward's 
the  person  is  "mentally  incompe-  disability.  Leonard  v.  Leonard,  14 
tent»*'  a  recital  in  the  order  that  he  is  Pick.  280. 284.  In  such  cases,  **  when 
**  insane  and  mentally  incompetent  the  matter  in  no  way  grows  out  of, 
to  have  the  charge  and  management  or  is  connected  with,  the  settlement 
of  his  property  **  is  not  evidence  of  of  an  estate^  and  the  court  has  no  ju- 
want  of  testamentary  capacity.  Rice  risdiction  to  make  such  appointment 
V.  Rice,  60  Mich.  44&  As  to  what  except  upon  previous  finding  or  ad- 
shows  mental  incompetency,  see  judication  in  relation  to  the  state  or 
Barbo  v.  Rider,  67  Wis.  598.  What  condition  of  the  person,  the  rule  in 
does  not,  see  Storick*s  Case,  64  Mich,  relation  to  setting  up  the  proceedings 
685.  of  a  court  of  special  and  limited  ju- 
^^  See  note  44  risdiction  should  be  strictly  applied,** 
^  North  V.  Joslin,  69  Mich.  624,  as  a  rule  of  pleading.  Poland,  J.,  in 
647 ;  Hovey  v.  Harmon,  49  Ma  269 ;  Holden  v.  Scanlm,  80  Yt  177,  180, 
Chase  v.  Hathaway,  14  Mass.  222;  181  (Form  202). 
Kimball  v.  Fisk,  89  N.  H.  110.    The 
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tracts,  except  for  necessaries,  and  all  gifts,  sales  and  transfers 
of  any  estate,  real  or  personal,  made  by  such  person  after 
such  filing  in  the  register's  office,  and  before  the  termination 
of  the  guardianship,  shall  be  void.*^ 

§  792.  Guardians  for  non-residents, —  When  any  person  lia- 
ble to  be  put  under  guardianship  according  to  the  foregoing 
provisions  is  a  non-resident  of  the  state,  ^xiy  friend  of  such 
person,  or  any  one  interested  in  his  estate,  in  expectancy  or 
otherwise,  may  apply  to  the  county  court  (judge  of  probate 
in  Michigan  and  Minnesota)  of  any  county  in  which  there  is 
any  estate  of  such  absent  person,  and  after  such  notice  to  all 
persons  interested  as  the  court  shall  order  to  be  given,  and 
after  a  full  hearing  and  examination,  the  court  may  appoint 
a  guardian  for  such  absent  person  (if  it  shall  appear  proper, 
in  Wisconsin)/*  The  guardianship  so  first  lawfully  granted 
in  the  state  extends  to  all  the  estate  of  the  ward  in  the  state, 
and  to  the  custody  of  the  ward  if  he  comes  into  the  state  in 
Michigan  and  Minnesota.^ 

§  793.  Expenses  in  defending. — In  Wisconsin  and  Michigan, 
all  reasonable  expenses  incurred  by  any  incompetent  or  spend- 
thrift ward  for  whom  a  guardian  is  appointed,  in  defending 
against  the  petition,  may  be  allowed  out  of  his  estate.^ 

§  794r.  Bond  of  guardian. —  Before  appointing  any  person 
guardian  for  any  minor,  and  before  issuing  letters  of  guard- 
ianship in  any  case  (excepting  to  testamentary  guardians  who 
are  expressly  exempted  by  the  will  from  giving  bond,  and  it 
may  be  required  from  them,  if  in  the  opinion  of  the  court 
any  changes  in  the  situation  or  circumstances  of  the  guardian, 
or  any  other  cause,  renders  it  necessary),  the  guardian  is  re- 
quired to  give  bond  to  the  minor  or  other  ward  in  Wisconsin 
(to  the  judge  of  probate  in  Minnesota  and  Michigan),  in  such 
sum  as  the  court  shall  require,  and  with  sureties  (surety  or 
sureties  in  Michigan)  to  be  approved  by  the  court."    The 

^7  R.  S.,  860.  8979 ;  Howell's  Stat,  special  statute  to  authorize  it  in  any 

§6819.  court   competent  to    appoint   such 

^  R  S.,  sec.  8980 ;  Probate  Gode»  guardian.    Until  adjudged  insane  or 

sec.  152 ;  Howell's  Stat,  §  6834  incompetent  he  may  appear  and  de- 

<*R  S.,  sec  8980;  Probate  Code,  fend  by  attorney.    Appeal  of  Roy- 
sec.  158 ;  Howell's  Stat,  §  6385.  ston,  58  Wis.  612.  See  Barbo  v.  Rider, 

WR.  &,  sec  8981;  Howell's  Stat,  67  Wi&  59a 

§  6820.    Which  probably  needs  no  ^iR.  a,  sec  8965;  oh.  201,   Laws 
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statute  indicates  that  more  than  one  surety  should  be  required 
in  every  guardian's  bond.  Enough  shotfld  be  required,  and 
of  sufficient  responsibility,  to  make  it  reasonably  certain  that 
the  interests  of  the  ward  are  secure.® 

§  795.  Conditions  oflond  of  guardians, —  The  conditions  of 
the  bond  of  a  guardian  for  a  minor  are:**  (1)  To  make  a  true 
inventory  of  all  the  estate,  real  and  personal,  of  his  ward,  and 
to  return  the  same  into  the  county  court  of  the  county  ** 
within  such  time  as  the  judge  shall  order,  (2)  To  dispose  of 
and  manage  all  such  estate  according  to  law,  and  for  the  best 
interests  of  the  ward,  and  faithfully  to  discharge  his  trust  in 
relation  thereto,  and  also,  when  required,"  in  relation  to  the 
care,  custody  and  education"  of  the  ward.  (3)  To  render  an 
account  on  oath  of  the  property,  real  and  personal,"  of  the 
ward  in  his  hands,  and  all  proceeds  or  interest  derived  there- 
from, and  the  management  and  disposition  of  the  same  within 
one  year  after  his  appointment,  and  annually  thereafter,*^  and 
at  such  other  times  as  the  proper  ^  court  shall  direct-    (4)  At 

1887;  8966,  8981.    "Surety"  in  case  approved  it»  knowing  nothing  of  the 

of  teetamentaiy  guardians  in  Wis-  agreement^   without    other    surety, 

consin.    Probate  Code,  sees.  187. 144,  B.  was  held  liable  as  surety  in  the 

158,  286 ;  HoweU's  Stat,  §§  6809, 6816,  bond.    Brown  t.  Judge  of  Probate, 

6821,  6886  (Forms  196,  208).  42  Mich.  501. 

^This  is  the  only  bond  required  in       mr  g.,  sec.  8966;  Probate  Code, 
the  county  court  in  Wisconsin  which  sec.  187 ;  Howell's  Stat,  §  6809.    The 
does  not  run  to  the  judge.    For  that  verbal  differences  are  noted  in  the 
reason  it  is  not  a  probate  bond  within  following  notes, 
the  meaning  of  the  statute  relating       64**Into  the  probate  court  within 
to  probate  bonda    A  probate  bond  is  three   months  "  in  Minnesota ;  **  at 
one  which  must  by  law,  be  given  to  such  time  "  in  Michigan, 
the  judge  of  probate.     Thomas  v.       »"  When  required  "omitted;  faith- 
White,  12  Mass.  867,  869;  Wood  v.  fully  to  discharge  his  trust  "as  such 
Hay  ward,  18  Pick.  269.    If  the  bond  guardian"  in  Michigan,  and  all  re- 
is  filed  before  appointment  it  would  lating  to  "  custody,"  etc.,  omitted, 
take  effect  from  the  time  of  appoint-       ^  '*  Case  "  omitted  in  Minnesota, 
ment  Vincent  v.  Starks,  46  Wis.  468,        «  "  Property,  estate  and  moneys  " 
With  "  sureties  "  requires  more  than  in  Minnesota.  "Property  in  his  hands, 
one  surety.    State  v.  Fitch,  80  Minn,  including  the  proceeds  of  all  real  es- 
682.    Failure  to  give  bond  does  not  tate  which  may  be  sold  by  him  and 
of  itself  vacate  the  appointment  in  of  the  disposition  and  mauagement 
Michigan.    Carpenter  v.  Harris,  61  of  all  such  property  "  in  Michigan. 
Mich.  223.    B.  signed  D.'s  bond  as       &fl  "And  annually  thereafter ''lomit- 
surety,  with  the  understanding  that  ted. 

W.  was  to  sign  as  co-surety.    D.  de-       W" Probate  court"  in  Minnesota; 

livered  the  bond  to  the  judge,  who  "  judge  of  probate "  in  Michigan.   In 
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the  expiration  of  his  trust  to  settle  his  account  with  the  county 
court,**  or  with  the  ward  if  he  be  ^  of  full  age,  or  his  legal 
representatives,  and  to  pay  over  and  deliver  all  the  property, 
real  and  personal,^  remaining  in  his  hands,  or  due  from  him 
on  such  settlement  to  the  person  •*  lawfully  entitled  thereto. 

§  796.  Bond  ofguarMan  for  non-resident — In  the  bond  of 
a  guardian  for  a  non-resident  ward,  the  provisions  respecting 
the  inventory,  disposal  of  the  estate  and  effects,  and  accounts 
to  be  rendered,  are  confined  to  such  estate  and  effects  as  shall 
come  to  his  hands  in  the  state.**  Of  course  the  provisions  re- 
specting the  custody  of  the  ward  cannot  be  applicable  so  long 
as  the  ward  is  a  non-resident  of  the  state.®  And  the  provis- 
ion in  relation  to  "  education "  should  be  omitted  from  the 
bonds  of  guardians  for  incompetent  persons  and  spendthrifts. 

§  797.  New  and  additional  bonds. —  Whenever  it  is  deemed 
necessary,  additional  bonds  —  a  new  bond  in  Michigan  —  may 
be  required  from  any  guardian  ;  and,  after  such  notice  as  the 
court  may  direct  in  Michigan  and  Wisconsin,  the  court  may 
discharge  the  existing  sureties  from  future  responsibility, 
when  it  satisfactorily  appears  that  no  injury  can  result  there- 
from to  those  interested  in  the  estate." 

§  798.  Suit  on  "bond  —  Special  limitation, — When  the  guard- 
ian's bond  is  filed  and  approved,  it  is  to  be  recorded^  in  Wis- 
consin,*^ and  a  special  statute  of  limitation  of  time  for  com- 

WisGonsin   a  court  of  equity  is  a  A  bond  executed  by  a  guardian  with 

''proper  court"    Willis  ▼.  Fox,  25  sureties  is  binding    and  obligatory 

Wia  646.  which  is  not  strictly  according  to  the 

M  "  Probate  court ; "  provision  for  requirements  of  the  statute,  but  pro- 
settlement  with  the  ward  omitted  in  rides  in  different  and  more  general 
Minnesota.  "Judge  of  probate  "in  terms  for  the  faithful  execution  of 
Michigan.  the  trust    Probate  Court  v.  Strong, 

61 "  If  he  be  of  full  age  "  omitted  m  27Yt20a    Same  principle  appUed 

Michigan.  to  administrator's  bond.    Lanier  v. 

^ ''  AU  the  estate,  moneys  and  ef-  Irvine,  21  Minn.  447. 

fects"  in  Minnesota;    ''estate   and  ^R  S.,  sea  8981;  Probate  Code, 

effects  "  in  Michigan.  sec.  154;  Howell's  Stat,  §  6386. 

••"Person    or  pereons  who  shall  «5The  Probate  Code  provides  for 

be  '^  in  Michigan.    The  only  impor-  this  (sea  16dX 

tant  difference  is  the  requirement  of  ^  R  S.,  sea  3967 ;  Probate  Code^ 

an  annual  account  in  Wisconsin,  and  sec.  287 ;  Howeirs  Stat,  §  6d80i. 

the  omission  to  authorize  the  guard-  ^^  The  only  bond  required  to  be  re- 

ian  to  settle  with  the  ward  at  the  corded  by  statute  in  WisconsiiL 
termination  of  his  trust  in  Minnesota. 


414  PSOBATB   LAW  AND  PEAOTICB.' 

mencing  an  action  against  sureties  therein,  to  four  years  from 
the  time  of  the  discharge  of  the  guardian,  is  provided  in  Wis- 
consin and  Michigan.  But  the  limitation  does  not  run  against 
persons  under  disability  until  four  years  after  the  removal  of 
the  disability.  The  prosecution  of  such  bond  must  be  (in  the 
name  of  the  ward  in  Wisconsin  —  of  any  person  interested  in 
Minnesota)  for  the  use  and  benefit  of  the  ward  or  any  person 
interested  in  the  estate,  by  direction  of  the  court  —  by  order 
of  the  judge  of  probate  in  Michigan.'^ 

§  799.  Letters  of  guardianship. —  The  usual  and  proper  prac- 
tice when  the  bond  of  a  guardian  has  been  approved  is  to 
issue  letters  of  guardianship  under  the  seal  of  the  court,  re- 
citing the  facts  which  show  the  jurisdiction,  the  name,  resi- 
dence and  disability  of  the  ward,  the  filing  and  approval  of 
the  bond  and  directing  the  general  duties  of  the  guardian,  fol- 
lowing the  conditions  of  the  bond,**  A  statute  form  is  pro- 
vided in  Minnesota,  which  neither  recites  nor  directs  anything. 
It  is  merely  a  certificate  of  the  appointment.*^ 

§  799a.  Oath  of  guardian  in  Minnesota. —  The  probate  code 
now  requires  that  every  guardian  before  entering  upon  the 
duties  of  his  trust  shall  take  and  subscribe  an  oath  "  to  fully 
perform  all  the  duties  of  such  guardian  according  to  law."  *** 

§  800.  Filing  inventory. —  One  condition  of  the  guardian's 
bond  is  to  make  a  true  inventory  of  the  estate  of  his  ward, 
and  return  it  into  the  court  within  such  time  as  the  judge  '• 

MR  S.,  sec.  8968;  Probate  Ckxle,  itor  of  the  ward  is  a  peison  inter- 
sea  286 ;  HoweU*s  Stat,  §§  6331, 6382.  eeted.  But  whether  he  can  sue  on 
No  accounting  before  suit  on  the  the  bond  before  the  debt  is  ascer- 
bond  is  necessary  in  Wisconsin  if  tained  by  a  judgment  against  the 
the  guardian  dies,  removes  from  the  ward,  quceref  Conant  ▼.  Kendall,  21 
state,  or  becomes  incompetent  Laws  Pick.  86,  40,  41. 
1891,  ch.  156.  Under  the  limitation  ^  Tlie  recitals  of  the  letters  are 
of  this  statute,  a  guardian  is  "dis-  prima  fade  eyidence.  Farringtonv. 
charged"  when  his  guardianship  Wilson,  29  Wi&  883  (Forms  147,  204)t 
terminates  in  any  way.  Loring  ▼.  *^  Probate  Code,  sec.  89a 
AUine,  9  Cush.  68 ;  Hudson  v.  Bishop,  ^^  Contrary  to  the  general  aim  of 
82  Fed.  Rep.  519;  85  id.  820.  The  the  code,  which  seems  to  have  been 
ward  may  sue  in  his  own  name  with-  to  drop  out  useless  provisions  (sea 
out  authority  from  the  probate  court  188). 

where  the  bond  runs  to  him.    Id.  'O  The  only  order  made  by  the  judg« 

(In  federal  court&)   When  the  bond  under  the  Wisconsin  statutes  of  1878. 

runs  to  the  probate  judge,  no  suit  All  others  are  made  by  the  court 

can  be  brought  on  the  bond  without  (Form  205.) 
the  direction  of  the  court    A  cred- 
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shall  order,  in  Michigan  and  Wisconsin.  This  is  a  departure 
from  the  practice  in  many,  perhaps  most,  of  the  states  in  which 
the  bond  specifies  the  time  within  which  an  inventory  is  to  be 
returned  (three  months  in  Minnesota),  and  evidently  contem- 
plates the  exercise  of  a  discretion  by  the  judge,  according  to 
the  circumstances  of  each  case  and  condition  of  the  estate. 
Until  the  order  is  made  a  failure  to  file  an  inventory  would 
not  be  a  breach  of  the  bond."^ 

§  801.  Inventory  and  appraisement — The  inventory  when 
taken  is  to  be  appraised  by  two  or  more  disinterested  per- 
sons (suitable  persons  in  Michigan),  who  are  to  be  appointed 
and  sworn  in  like  manner  as  appraisers  of  estates  of  deced- 
ents ;  and  every  guardian  in  Wisconsin  and  Michigan  is  re- 
quired to  account  for  and  dispose  of  the  personal  estate  of  his 
ward  in  like  manner  as  is  directed  with  respect  to  executors 
and  administrators.^ 

§  801a.  /fecial  guardian  in  Michigan. —  Pending  an  appli- 
cation for  appointment,  or  appeal  from  the  appointment,  of  a 
guardian  for  an  insane  or  mentally  incompetent  person  in 
Michigan,  the  judge  of  probate  may  appoint  a  special  guard- 
ian to  hold  until  the  question  of  appointment  of  a  general 
guardian  is  settled,  or  until  discharged.  Ko  appeal  lies  from 
such  appointment.  The  special  guardian  has  the  care  and 
custody  of  the  ward,  and  management  of  all  his  estate,  until 
discharged,  and  gives  the  same  bond  as  a  general  guardian.^^ 

802.  Distinction  "between  executor  and  guardian. —  But 
^^  there  is  distinction  between  the  oflBicial  character  of  an  exec- 
utor and  that  of  a  guardian.    The  property  of  the  estate  is 

71 A  frequent  practice  has  been  to  omitted  in  practice,  but  unless  some 

specify  the  time  in  the  letters.  previous  proceeding  in  the  probate 

72  R  S.,  sea  8985 ;  Probate  Code»  court  shows  what  the  estate  of  the 

sec.  151,  requires  it  to  be  filed  within  ward  is,  it  should  be  required.    The 

three  nionth&    HoweU's  Stat,  §  6326.  probate  code  requires  it  in  aU  cases. 

But  guardians  have  frequently   to  7S*Howeirs  Stat,  §§  6815-16.    He 

deal  with  the  property  in  ways  that  has  the  same  powers  as  a  general 

executors  and  administrators  do  not  guardian.  Campau  v.  Shaw,  15  Mich, 

and  cannot    The  Michigan  statute  226.    Certiorari  lies  to  review  the 

provides  that  no  appraisal  is  neces-  proceedings.     The   appointment    is 

sary  if  the  estate  consists  entirely  merely  ancillary,  and,  if  the  appoint- 

of  money.    Money  which  shows  the  ment  of  a  general  guardian  (appealed 

value  on  its  face  never  needs  appraise-  from)  is  illegal,  falls  with  it    In  re 

ment    The  inventory  is  frequently  Baasett»  68  Mich.  848L 
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vested  in  the  former,  and  the  latter  is  an  agent  having  an 
authority  not  coupled  with  any  interest  in  the  property."  ' 

§  803.  General  powers  and  duties  of  guardian. —  The  gen- 
eral powers  and  duties  of  a  guardian  are  prescribed  pretty 
fully  in  the  statutes.  He  has  the  custody  of  the  person  of  the 
ward,  and,  if  a  minor,  the  care  of  his  education,  excepting  in 
case  of  a  minor  who  has  a  natural  guardian  living,  and  com- 

"s  Shaw,  G.  J.,  in  Manson  v.  Feltx)n,  not  become  a  party.  Raymond  t. 
13  Pick.  206,  211.  Bat  see  Pepper  t.  Sawyer,  supra.  And  see  Ex  parte 
Stone,  10  Vt  427,480,  where  it  is  said  Leighton,  14  Mass.  207.  He  may 
that "  letters  of  guardianship  create  maintain  unlawful  detainer  in  his 
a  trusty  coupled  with  an  interest"  own  name  when  he  has  been  forcibly 
Contra,  see  Granby  v.  Amherst,  7  ousted.  Carpenter  v.  Harris,  61  Mich. 
Mass.  1, 5 ;  Humphrey  v.  Breisson,  19  228.  But  not  against  a  tenant  hold- 
Minn.  221  (182, 185).  It  is  said,  in  Illi-  ing  over  under  a  lease  from  the  ward. 
nois,  that  a  guardian  "  has  power  to  King  v.  Cutts,  24  Wi&  62(IL  He  may 
demand  and  sue  in  his  own  name,  as  maintain  trespasa  Palmer  v.  Oak- 
guardian,  for  all  demands  and  per-  ley,  2  Doug.  483,  465.  But  cannot 
sonal  property  of  his  ward.*'  MuUcr  maintain  ejectment  Kinney  v.  Har- 
V.  Benner,  69  111.  108,  110.  And  in  rett^  46  Mich.  87;  Muller  v.  Benner, 
Michigan,  under  a  statute  like  that  of  supra.  But  the  ward  may  be  substi- 
Wisconsin  and  Minnesota  authoriz-  tuted  as  plaintiff  by  amendment  after 
ing  the  guardian  to  "  demand,  sue  for  plea.  Morf ord  v.  Dieffenbackes^  54 
and  receive  all  debts  due  to "  the  Mich.  598.  Neglect  to  pay  the  debts 
ward  (Howeirs  Stat,  §  6328;  B.  S.,  of  the  ward  is  a  breach  of  the  guard- 
sec.  3982 ;  Probate  Code,  sec.  148),  a  ian's  bond,  for  which  an  action  on 
guardian  may  sue  in  his  own  name,  the  bond  will  lie ;  but  whether  the 
as  guardian,  to  recover  personal  prop-  debt  must  first  be  ascertained  by  a 
erty  or  debts  due  the  ward.  Norton  judgment  quaere,  Conant  v.  Ken- 
T.  Ohms,  67  Mich.  612.  The  rule  dall,  21  Pick.  86,  40.  See  Smith  t. 
seems  to  be  otherwise  generaUy.  In  Burton,  48  Mich.  648 ;  Cole  v.  Eaton, 
suits  for  the  ward^s  property,  "and  8  Cush.  587,588;  Homstedv.  Loomis, 
in  legal  proceedings  generally,  the  «upra;  Vincent  v.  Starks,  45  Wia  458; 
law  regards  the  ward,  and  not  his  McKinney  v.  Jones,  55  id.  89;  King 
guardian,  as  the  party  to  the  proceed-  v.  CuttB,  24  id.  625.  But  if  the  ac- 
ings."  Raymond  v.  Sawyer,  87  Ma  tion  is  brought  in  the  name  of  the 
406,  408 ;  Hanson  t.  Butler,  48  id.  81.  guardian,  the  objection  must  be  taken 
'^  The  guardian  is  but  a  mere  statute  by  demurrer.  It  is  only  matter  in 
agent  He  cannot  sue  in  his  own  abatement  Plath  t.  Braunsdorff,  40 
name  to  recover  choses  in  action  of  id.  107.  On  choses  in  action  givan 
the  wai'd.**  Millet  v.  Stoneham,  26  or  taken  by  the  guardian  in  his  own 
id.  76,  7a  The  guardian  cannot  be  name,  as  guardian,  he  may  sue  or  be 
sued  for  a  debt  of  the  ward.  Hom-  sued  in  his  own  nama  Thacher  ▼. 
Kted  V.  Loomis,  58  Me.  549.  But  the  Dinsmore,  5  Mass.  800;  Raymond  ▼. 
ward  may  be,  and  the  process  must  Sawyer,  McKinney  v.  Jones,  supra; 
also  be  served  on  the  guardian.  Id.  Vary  v.  Chatterton,  60  Mich.  541 ; 
He  appears  for  the  ward,  but  does  Martin  v.  Sheridan,  46  id.  9a 
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petent  and  suitable,"  or  for  whom  a  separate  custodian  is  ap- 
pointed  in  Minnesota.  He  has  the  care  and  management  of 
the  ward's  estate.''^  He  may  join  in  and  assent  to  a  partition 
of  the  real  estate  owned  by  his  ward  in  common  with  others ; 
may  assign  and  set  out  dower  in  the  lands  of  the  ward  to  a 
widow  entitled  thereto  in  Wisconsin  and  Michigan ;  '^  and  in 
Minnesota  may  plat  the  lands  of  the  ward,  or  any  part  thereof, 
*^as  a  part  of  an  addition  to  any  town  or  city."™ 

§  804.  Foreign  guardian — Powers  in  Wisconsin. —  A  dom- 
iciliary foreign  guardian  of  a  non-resident  ward  who  has  no 
guardian  appointed  in  Wisconsin,  upon  filing  his  original  ap- 
pointment or  a  duly  authenticated  copy  in  any  county  court 
of  Wisconsin,  is  invested  with  all  the  powers  and  rights  in  re- 
lation to  the  ward's  property  in  Wisconsin  of  a  guardian  duly 
appointed  in  the  state." 

§  805.  Leases  and  easements. — By  statute,  in  Wisconsin,  every 
guardian  may  make  leases  and  grant  easements  upon  the  lands 
of  his  ward  in  the  same  manner,  for  the  same  purpose,  and 
with  the  same  effect  as  the  ward  might  do  if  under  no  disa- 
bility, but  to  terminate  with  the  guardianship  or  disability.™ 

*«  K  &,,  sees.  8964,  8081 ;  Probate  Where  he  did  so,  and  returned  it  to 

Code»  seca  188,  184,  145 ;    Act  169,  the  grantor  (the  minor's  father)  for 

1889;   8  Howell*8  Stat,  §§  6807-8;  safekeeping,  or  to  be  recorded,  and 

HowelVs  Stat,  §§  6316,  6821.    Ap-  the  grantor  destroyed  it  and  sold  the 

pointment  as  guardian  of  the  estate  land,  he  was  adjudged  to  hold  the 

gives  no  right  to  custody  of  the  per-  proceeds   of  the  sale   in   trust  for 

son.    Matter  of  the   Heather  Chil-  the  ward.    Barney  v.  Seeley,  36  Wis. 

dren,  50  Mich.  261.    Vice  versOy  see  881,  889. 

Atwood  y.  Frost,  57  id.  229,  23a  ^  Probate  Ck>de,  sec.  15a 

7&SameBtatnte&  ""K  a,  sec.  4281.     This  extraor- 

^^  R.  S.,  sec.  8984 ;  Probate  Code,  dinary   statute  gives   the   absolute 

sea  157 ;  Howeirs  Stat,  §  6825.   This  control    of    a    non-resident   ward's 

does  not  apply  when  the  doweress  is  property  in  the   state,  without  the 

also  the  guardian.    She  cannot  rep-  supervisory  control  of  any  court  of 

resent  them  in  the  proceeding.  King  the  state,  to  a  guardian,    the  suffi- 

T.  Merritt,  67  Mich.  194,  212.    But  a  ciency  of  whose  bond  cannot  be  in- 

guardian  has  no  power  to  submit  to  quired  into  in  the   state,  unless  it 

arbitration  what   sum   shall  be  al-  might  be  in  a  court  of  equity  upon 

lowed  to  a  widow  in  lieu  of  dower  in  some  allegation  of  fraud  or  waste, 

the  ward's  lands  (Bamaby  v.  Bar-  As  to  suits  by  such  guardian,  see 

naby,  1  Pick.  221),  but  may  assign  Vincent  v.  Starks,  45  Wis.  468. 

the  dower  by  parol  Jones  v.  Brewer,  '^  R  S.,  sea  3991.    To  lease  the  real 

1  Pick.  814.    The  guardian  may  ac-  estate  so  as  to  get  an  income  from  it 

cept  delivery  of  a  deed  for  his  ward,  is  part  of  his  duty  in  the  manage- 
27 
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§  806.  Change  of  investments  Jyy  guardians. — The  court, 
upon  application- of  the  guardian,  or  of  any  person  interested 
in  the  estate  of  any  ward,  upon  such  notice  as  may  be  directed 
to  all  persons  interested,  may  authorize  or  require  the  guard- 
ian to  sell  any  stock  in  public  funds,  or  bank  or  corporation 
stock,  or  any  other  personal  estate  or  effects  held  by  him  as 
guardian,  and  to  invest  the  proceeds  or  any  other  moneys  in 
his  hands  in  real  estate,  or  in  any  other  manner  that  shall  be 
most  for  the  interest  of  all  concerned,  and  may  make  such 
further  orders  and  give  such  directions  as  the  case  may  re- 
quire for  managing,  investing  and  disposing  of  the  estate  and 
effects.^' 

ment  of  the  estate  without  epecial  chancery  powers  incident  to  the  oon- 

statute.    He  can  make  no  lease  to  ex-  trol  of  guardians  and  the  estate  of 

tend  beyond  the  term  of  the  guard-  wards,  doubtless  the  authority  con- 

ianshipL     But    where    a    guardian  ferred  by  this  statute  exists  in  Min- 

leased  for  eighteen  months,  and  the  nesota  without  it    A  guardian  may 

ward  died  sooner,  the  heirs  refused  sell  personal  property  of  his  ward 

to    ratify  the  lease,  held^   that  the  without   an    order    of    tlie   court 

lessee  could  recover  the  excess  of  Humphrey  v.  Breisson,  19  Minn.  231 

rent  paid  by  him,  from  the  ward^s  (182);  Livingston  v.  Jones,  Har.  Gh. 

estate.    Campau  v.  Shaw,  15  Mich.  (Mich.)  165 ;  Ellis  v.  Bridge,  2  Pick. 

226.    The  rights  of  lessee  to  shares  243;  Field  v.  Scheiffelin,  7  John.  Ch. 

in  growing  crop  are  not  affected  by  a  150.    But  where  an    appraisal   has 

guardian^s  sale  of  the  land  to   one  been  had,  a  sale  at  less  than  the  ap- 

having  notice.    Weldon  v.  Lytle,  58  praised  Talue  should  not  be  made 

id.  1.    It  is  said  that  the  guardian  of  a  without  an  order  of  the  court  aa- 

minor  may  maintain  trespass  or  eject-  thorizing  it    Ordinarily,  before  any 

ment  in  his  own  name  as  guardian  in  important  change  of  securities  or  in- 

90cage  might  at  common  law,  but  vestment,  the  guardian,  for  his  own 

that  the  guardian  or  committee  of  a  protection,  should  have  special  aa- 

lunatic  cannot,  unless  authorized  by  thority  from  the   court,  not  by  a 

statuta    See  2  Kent*s  Qoxn.  228,  and  "  talk  with  the  judge  "  (judges  make 

notes.    But  there  is  no  such  relation  mistakes  in  such  talks   sometimes, 

as  guardian  in  socage  under  our  laws.  See  Weldon  v.  Lytle,  58  Mich.  1,  2»  3)^ 

Muller  V.  Benner,  69  111.  108 ;  Kinney  but  by  an  order  on  the  records  of 

V.  Harrett,  46  Mich.  87.  the  court    The  verbal  direction  of 

^9  R.  S.,  sec.  8986 ;  Howell's  Stat,  the  judge  will  not  protect  a  guard- 

g  6827.    If  the  guardian  invests  the  ian,  and  is  not  receivable  in  evidence 

ward's  money  in  lands  for  his  bene-  in  defense  of  bis  action.    Folger  ▼. 

fit  without  the  order  of  the  courts  Heidel,  60  Mo.  284.    In  California  it 

the  ward  may  elect  to  repudiate  the  is  held  a  guardian  cannot  sell  per^ 

investment  and  compel  the  guardian  sonal  property  without  an  order  of 

to  account  for  the  money  and  inter-  the  court    Kendall  v.  Miller,  9  Gal. 

est    Rowley  v.  Towsley,  58    Mich.  591 ;  De  La  Montagnie  v.  Union  Ins. 

829  (Form  218).    Under  the  general  Ga,  42  CaL  290,  29a    But  usuaUy  his 
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§  807.  General  duties  of  guardian, —  The  duties  imposed 
upon  a  guardian  by  statute  generally  are  such  as  were  the 
duties  of  a  guardian  in  chancery.  He  is  required  to  manage 
the  estate  of  his  ward  frugally  and  without  waste,  and  apply 
the  income  and  profits,  so  far  as  necessary,  to  the  suitable 
education,  maintenance  and  support  of  the  ward  and  his  fam- 
ily, if  there  be  any.  And  for  this  purpose,  and  others  to  be 
noted  hereafter,  may  sell  real  estate,  if  the  income  is  insuffl- 
oient.^  He  is  required  to  pay  the  debts  of  his  ward  out  of  the 
income  of  his  estate,  and  if  it  is  insufficient  may  sell  real 
estate  for  the  purpose,  under  license  from  the  probate  court ; 
may  (must)  settle  the  accounts  of  his  ward,  and  collect  and 
receive  all  debts  due  the  ward ;  may  demand  and  sue  for  such 
-debts,  and,  with  the  approbation  of  the  court,  compound  for 
And  discharge  debts  due  the  ward  on  receiving  a  fair  dividend 
of  the  debtor's  property.'^ 

§  808.  WJien  to  represent  his  ward  in  legal  proceedings. — 
He  is  to  appear  for  and  represent  his  ward  in  all  actions  and 
legal  proceedings,  except  when  another  person  is  specially 
•appointed  for  that  purpose.® 

agency  extends  to  a  i)ower  to  sell  Probate  Judge  v.  Stevenson,  55  Mich, 

.personal  property.  320.    Therefore  he  should  keep  sepa- 

MRS.,  sec.  8988;  Probate  Code,  rate  accounts  with  each.    He  may 

«eca  149, 150 ;  Howell's  Stat,  §  6324.  redeem  lands  of  his  ward  from  mort- 

He  is  chargeable  for  toaste  in  the  mis-  gage  sala    Marvin  v.  Shilling,  12  id. 

management  of  the  real  estate  of  the  356.    See  Johnston  v.  Knapp,  35  id. 

ward.    Willis  v.  Fox,  25  Wia  646,  807 ;  Miller  v.  Duy,  86  Ind.  521 ;  Nor- 

•650.    As  to  general  powers  of  guard-  ton  v.  Ohrns,  67  Mich.  612. 

ian,  see  Palmer  v.  Oakley,  2  Doug.  ^  Same  statutea    He  should  not 

488,  465.    As  to  his  discretion  in  the  when   their  interests    are   adverse, 

support  and  education  of  the  ward  Marx  v.  Rowlands,  59  Wis.  110;  Da- 

4md  responsibility  for  the  manage-  mouth  v.  Klock,  29  Mich.  289.    He 

ment  of  the  estate,  see  Gott  v.  Gulp,  may  i)etition  for  probate  of  a  will  in 

45  Mich.  265.    Use  of  proceeds  of  real  favor  of  his  ward  in  his  own  name 

estate  sold.    Ghubb  v.  Bradley,  58  id.  as   guardian.    Morford   v.    Dieffen- 

268b  backer,  54  id.  598.    See  Landon  v. 

Si  IL  a,  sec.  8982;  Probate  Gode,  Gome t,  62  id.  80,  89,  91.  In  Michigan 
-flees.  147,  148;  Howell's  Stat,  he  may  sue  in  his  own  name  as 
§§  6822-8.  See  note  73,  guprcu  He  guardian  for  personal  property.  Nor- 
must  pay  the  ward's  debts.  In  re  ton  v.  Ohrns,  guprcu  This  does  not 
Hause,  81  Minn.  155.  If  a  guardian  prevent  the  appointment  of  a  guard- 
has  several  wards  his  duties  are  sev-  ian  ad  litem  or  next  friend  in  any 
•eraL  Guardianship  cannot  be  treated  case.  R.  S.,  sec.  8995 ;  Probate  Gode, 
48  exercised   over   minors  jointly,  sea  141 ;  Howell's  Stat,  §  6818. 
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§  809.  When  minor* 8  property  appKed  to  his  edneation  ihaugh 
his  father  is  living. —  It  is  the  dnty  and  a  legal  obligation  of 
the  father  to  maintain  and  edacate  his  minor  children.  Bnt 
if  any  such  minor  has  property,  the  income  of  which  is  suffi- 
cient for  his  maintenance  and  education  in  a  manner  more  ex- 
pensive than  his  father  can  reasonably  afford,  regard  being 
had  to  the  condition  of  his  family  and  all  the  circumstances  of 
the  case,  the  expenses  may  be  defrayed  in  whole  or  in  part, 
under  the  direction  of  the  court,  anxl  in  its  discretion,  out  of 
the  income  (or  principal  in  Michigan  —  out  of  his  own  property 
in  Minnesota)  of  the  minor's  estate ; "  and  in  Minnesota  real 
estate  of  the  minor  may  be  sold  for  the  same  purpose,  when 
necessary,  under  license  from  the  probate  court.** 

§  810.  Debts  of  wards  in  Minnesota. —  Under  the  probate 
code  all  proceedings  for  the  presentation,  allowance  and  ad- 
justment of  claims  and  demands  against  persons  under  guard- 
ianship must  be  had  and  made  as  required  by  the  provisions 
relating  to  the  estates  of  decedents,  so  far  as  applicable,  unless 
otherwise  specially  provided  by  the  code.* 

§  811.  Incurable  insane  patients  who  have  no  family^  in 
Wisconsin. — A  novel  statute  provision  in  Wisconsin  makes  it 
the  duty  of  the  superintendent  of  the  hospital  for  the  insane  to 
apply  to  the  probate  court  for  the  appointment  of  a  guardian 
of  the  person  and  estate  for  any  incurable  insane  patient  who 
has  estate,  and  no  wife  or  child  dependent  on  him  for  support, 
and  no  guardian.  The  proceeding  is  substantially  the  same  as 
on  appointment  of  guardians  far  minorsy  and  the  guardian  is 
to  have  and  exercise  the  same  powers  as  a  guardian  of  minors. 
If  real  or  personal  estate  is  sold  by  the  guardian,  the  proceeds 
are  to  be  paid  into  the  state  or  county  treasury,  for  the  use 
and  benefit  of  the  ward,  to  be  applied  to  the  use  and  support 
of  the  ward.    The  residue,  upon  his  discharge  from  the  hospi- 

MR  a,  sec.  8974;  Probate  Code,  825,  8a&    Bat  see  ppi  82S-a    The 

sea  140 ;  Act  178^  1887 ;  8  HoweU^s  power  would  be  doubtful  in  Wisoon- 

8tat,  g  8810.  sin  without  a  statute  anthorizmg  It 

M  Probate  CVxle,  sea  140l  The  ooustitutional  right  of  trial  by 

**Sec;  158,     There  seems  to  be  a  jury  might  be  sufficiently  preserred 

practice  in  Michigan  of  adjusting  by  the  right  to  appeal  to  the  oiicoit 

claims  against  the  ward  in  probate  court     See  Gaston  t.  Baboock,   6 

court    See  Lyster*s  Appeal,  54  Mich.  Wi&  50a 
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tal,  is  paid  to  him  or  his  guardian,  or,  at  his  death,  to  his  legal 
representatives.* 

§  812.  Removal  and  resignation  of  guardians. —  Any  guard- 
ian, testamentary  or  appointed  by  the  court,  who  becomes 
insane  or  otherwise  incapable  or  evidently  unsuitable  for  his 
trust,  may  be  removed  by  the  court,  after  notice  to  the  guard- 
ian and  all  others  interested ;  and  any  guardian  may  be  al- 
lowed to  resign.  Another  guardian  may  be  appointed  in  such 
cases."  •  If  the  guardian  dies  another  should  be  appointed. 

§^  813.  Marriage  of  female  guardian. —  In  Minnesota  the 
code  provides  that  the  marriage  of  any  female  guardian  shall 
not  terminate  her  authority.'^ 

§  814.  Marriage  of  female  ward, —  The  marriage  of  a  female 
ward  in  Minnesota  terminates  the  guardianship.*  In  Wiscon- 
sin and  Michigan  it  terminates  the  right  and  authority  of  the 
guardian  as  to  the  custody  and  education  of  the  ward  only ; 
but  upon  application  of  the  ward,  the  court,  in  Wisconsin, 
may  discharge  the  guardian  and  require  him  to  pay  and  de- 
liver over  the  property  in  his  hands  to  the  ward  when  it  would 
not  be  contrary  to  or  inconsistent  with  the  terms  of  a  will,  or 
in  its  discretion,  upon  such  application,  discharge  the  guardian 
and  appoint  another  guardian  of  the  estate.* 

§  815.  Discharge  of  guardians  for  insane^  etc. —  The  guard- 
ian of  an  insane  or  incompetent  person  or  spendthrift  may  be 
discharged  when  the  guardianship  is  no  longer  necessary,  and 

»Law8  1887,  ch.  298  (a  &  B.  Ad.  t.  Steveosos,  56  Mich.  820,  82a    If 

Stat,  sec.  8979a).  This  would  seem  to  the  guardian  of  an  insane  ward  dies, 

require  a  citation  or  ''requirement*'  another  cannot  be  appointed  without 

to  the  patient  to  nominate  if  over  notice  to  the  ward.    Allis  v.  Morton, 

fourteen  as  in  case  of  minors,  but,  as  4  Gray,  68.    And  see  Chase  v.  Hatha- 

this  would  be  absurd,  probably  it  is  way,  14  Mass.  222. 

not  so  intended.  A  similar  statute  in  ^  Probate  Ck)de,  sea  186.    Probably 

Minnesota  (Gen.  Stat  1878,  ch.  59,  it   would   not   anywhere   where   a 

§  20),  adopted  in  1876,  from  which  married  woman  may  be  the  prin- 

this  is  apparently  borrowed,  is  re-  cipal  in  a  guardian's  bond.    But  it 

pealed  by  the  probate  coda  might  be  proper  cause  for  resignation 

•^  R  S.,  sec.  8669 ;  Probate  Code,  or  removal  in  some  cases. 

ch.  XVIIL    He  may  be  cited  by  the  8»  Probate  Code,  sec  186. 

court  on  its  own  motion.    Sec.  296 ;  *o  R  S.,  sec.  8970,  as  amended  Laws 

Howell's  Stat,  §  6328.    The  guardian  1887,  ch.  855 ;  Howell's  Stat,  §  6829. 

18  discharged  by  the  termination  of  See^  Wohlscheid  v.  Bergrath,  46  Mich* 

his  trust  in  any  way.    Probate  Judge  46  (Form  206X 
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the  property  restored  to  the  ward."  A  statute  was  scarcely 
necessary  to  declare  that  the  death  of  the  ward  should  termi- 
nate the  guardianship." 

§  81C.  Removal  of  property  of  non-resident  ward  in  Wis- 
consin,—  In  Wisconsin,  when  any  non-resident  guardian  ap- 
'pointed  in  any  other  state,  territory  or  country  files  in  the 
proper  county  court  his  original  appointment,  or  a  copy 
thereof,  with  a  copy  of  his  bond,  duly  authenticated,  so  as  to 
be  receivable  in  evidence  here,  the  court  may  discharge  any 
resident  guardian,  executor  or  administrator  having  control  of 
property  of  the  ward,  and  authorize  the  delivery  of  the 
property  to  such  non-resident  guardian,  and  require  receipts 
to  be  passed  and  filed.  Twenty  days*  notice  of  hearing  the 
application  of  the  foreign  guardian  must  be  given  to  the  resi- 
dent guardian,  executor  or  administrator,  and  the  court  may 
refuse  to  permit  the  removal  when  satisfied  that  it  is  for  the 
interest  of  the  ward  to  refuse  it.** 

§  817.  The  same — Minnesota. —  XTnder  the  code,  the  guard- 
ian of  a  non-resident  ward  duly  appointed  in  another  jurisdic- 
tion may  be  permitted  to  remove  the  property  of  his  ward 
from  Minnesota  to  the  domicile  of  the^ward  when  the  re- 

'^B.  S.,  sea  S987;  Probate  Code,  times  assume  that  they  have  author- 
sea  146 ;  Howell's  Stat,  §  6329.  The  ity  to  pay  the  ward's  funeral  expenses^ 
section  of  the  probate  code  cited  pro-  eta,  from  the  estate  in  their  hand& 
Tides  a  procedure  for  an  adjudica-  The  only  power  a  guardian  has  upon 
tion  of  the  fact  of  the  restoration  to  the  death  of  the  ward  is  to  preserve 
capacity  of  any  person  who  has  been  the  estate  until  some  person  has  an- 
declared  insane  or  incompetent  thority  to  receive  it  from  him. 
whether  under  guardianship  or  not,  ^  R  S.,  sea  8975.  See  ante^  §  804> 
but  the  petition  must  be  by  his  guard-  and  note.  This  power  should  be  can- 
ian  or  a  relative  or  friend.  Doubtless  tiously  exercised.  If  the  property  is 
there  should  be  notice  to  the  guard-  in  the  hands  of  an  executor  or  ad- 
ian  and  a  formal  hearing  and  ad-  ministrator,  evidence  should  be  pre- 
judication under  the  statute  of  Mich-  duced  that  the  estate  is  fuUy  settled 
igan  and  Wisconsin,  unless  perhaps  and  distributed  at  the  place  of  domi- 
where  the  wai'd  has  been  discharged  cile,  and  that  the  ward  or  wards  of 
as  cured  from  a  hospital  for  the  in-  the  non-resident  guardian  are  en- 
sane.  See  Lyster's  Appeal,  54  Mich,  titled  to  the  property  under  the  law 
825,  827.  But  see  Probate  Judge  v.  of  the  domicile  of  the  decedent  which 
Stevenson,  55  id.  820.  A  creditor  at  governs  the  distribution  of  personal 
large  cannot  appeal  from  the  dis-  property.  2  Kent's  Com.  429,  480; 
charge  of  the  guardian.    Id.  829.  Parsons   v.  Lyman,  20  N.  T.  108; 

^^  R  S.,  sea  898a   Guardians  some-  ante,  ch.  YII,  §  185  (Form  207> 
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moval  will  not  conflict  with  the  terms  and  limitations. (if  any) 
of  the  ward's  ownership.  He  must  apply  to  th^  probate  court 
iQ  which  letters  of  guardianship  have  been  issued  in  Minne- 
sota, or,  if  none  have  been  so  issued,  then  to  the  probate  court 
of  the  county  in  which  the  ward's  estate,  or  some  part  of  it, 
is.  He  must  produce  a  transcript  of  the  record  of  his  ap- 
pointment and  qualification  certified  according  to  the  law  of 
Minnesota,  with  an  order  of  the  court  which  appointed  him 
guardian,  authorizing  the  application,  and  must  give  thirty 
days'  notice  of  the  application  to  the  resident  executor,  admin- 
istrator, guardian,  agent  or  other  person  having  custody  of  the 
property.  If  no  good  cause  is  shown  to  the  contrary,  the 
court  shall  make  an  order  granting  leave  to  remove  the  prop- 
erty to  the  state  of  the  ward's  residence.  The  order  gives  the 
foreign  guardian  full  authority  to  sue  for  and  receive  the 
property  in  his  own  name  for  the  use  and  benefit  of  the  ward, 
and  upon  delivery  to  him  the  person  before  having  custody  of 
the  property  is  released  from  further  liability  therefor.** 

§  817a.  The  same  —  Michigan. —  A  somewhat  similar  act  in 
Michigan  provides  that  when  a  guardian  and  his  ward  both 
reside  in  any  other  state  or  territory  of  the  United  States, 
and  the  ward  has  any  property  in  Michigan,  the  guardian, 
upon  producing  in  the  probate  court  or  other  court  of  compe- 
tent jurisdiction  of  the  county  in  which  the  property  or  the 
principal  part  thereof  is  situated,  a  full  and  complete  tran- 
script from  the  records-  of  a  court  of  competent  jurisdiction 
of  the  state  or  territory  in  which  he  and  the  ward  reside,  duly 
exemplified  or  authenticated,  showing  his  appointment  and 
that  he  has  given  a  bond  and  security  there  in  double  the 
value  of  the  property  of  the  ward,  and  showing  that  he  still 
remains  such  guardian,  and  that  a  removal  of  the  property 
will  not  conflict  with  the  terms  and  limitations  of  the  ward's 
title,  or  be  or  become  prejudicial  to  his  interest  in  the  prop- 
erty, such  transcript  may  be  entered  of  record  in  such  court, 
and  the  guardian  shall  be  entitled  to  receive  letters  or  a  cer- 
tificate of  guardianship  from  such  court,  which  will  entitle 
him  to  demand,  sue  for  or  recover  such  property  and  to  re- 

>*  Probate  Code,  sec.  155.  This  when  there  is  no  resident  guardian 
goes  as  far  as  the  comity  of  states  re-  than  the  former  statute,  and  the 
quires,  and  is  certainly  much  safer    statuto  of  Wisconsin  (§  804^  ante). 
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move  the  same  to  the  place  of  residence  of  himself  and  ward. 
Such  court  may  order  any  resident  guardian,  executor  or  axl- 
ministrator  having  any  of  the  estate  to  deliver  it  to  the  non- 
resident guardian.    But  it  must  appear  that  all  known  debts 
in  favor  of  residents  or  citizens  of  the  state  against  such  es- 
tate, whether  due  or  not,  have  been  paid  or  tendered.    This 
act  is  based  on  the  principle  of  reciprocity  and  strict  comity, 
and  does  not  extend  to  a  resident  of  any  state  or  territory  in 
which  there  is  not  a  similar  law.***    If  the  parent  of  the  ward 
was  a  resident  of  Michigan  at  the  time  of  his  death,  and  ap- 
pointed a  testamentary  guardian  or  guardians  by  his  will,  who 
still  reside  in  the  state,  an  assent  of  such  testamentary  guard- 
ian or  guardians  to  the  removal  must  be  satisfactorily  shown 
to  the  court.*** 

§  81TJ.  Removal  of  tvards  from  the  state, —  The  guardian  of 
the  person  and  estate  of  minors  stands  in,  loco  parentis  to  the 
wards,  but  the  exercise  of  his  powers  is  always  subject  to 
the  control  of  the  courts.  A  guardian  who  is  not  the  parent 
of  a  minor  has  no  absolute  right  to  change  the  residence  of 
the  ward ;  and  the  powers  of  a  testamentary  guardian  are  not 
different  from  those  of  one  appointed  by  the  court,  and  are 
subject  to  the  same  control.**® 

§  818.  Change  of  guardian  at  fourteen —  Wisconsin. —  Any 
minor  in  Wisconsin  having  a  guardian  when  under  fourteeen 
years  of  age  (testamentary  guardians  excepted),  after  attain- 
ing the  age  of  fourteen  may  have  such  guardian  removed  and 

Ma  Howen*B  Stat,  §  6849.  8  Brad.  Sur.  ISO,  is  a  canons  and  in- 
Mb  Howeirs  Stat,  §  6350.  structive  case  on  the  conflict  of  laws, 
Mc  In  re  Stockman,  74  Mich.  180.  and  a  remarkable  instance  of  a  con- 
The  place  of  the  pai;ent*8  last  domi-  flict  of  jurisdiction  between  the  smv 
cile  does  not  necessarily  coutrol.  rogate's  court  of  Kew  York  and  the 
Wm.  Rice's  Case,  42  id.  528.  But  see,  English  court  of  chancery  as  to  the 
as  to  right  of  guardian  to  retake  his  guardianship  of  an  infant^  which  re- 
ward who  has  been  removed  without  suited  in  the  court  of  chancery  keep- 
his  consent,  Townsend  v.  Kendall,  4  ing  the  infant,  which  was  surrepti- 
Minn.  412  (815>  The  mother,  being  tiously  taken  to  England  by  a  relation 
the  guardian,  may  change  the  resi-  without  the  consent  of  the  guardian, 
dence  of  the  ward.  See  Holyoke  v.  and  the  surrogate's  court  keeping  the 
Haskins,  5  Pick.  20 ;  School  Direct-  control  of  the  estate  and  refusing  to 
ors  T.  James,  2  Watts  &  S  568.  But  permit  the  guardian  to  obey  the  de- 
see  2  Kent's  Com,  (10th  ed.)  *227,  cree  of  the  court  of  chancery  and 
note  c    The  case  Ex  parte  Dawson,  transmit  the  income  to  England. 
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another,  nominated  by  himself  and  approved  by  the  court,  ap- 
pointed, upon  petition  to  the  court.  When  the  new  guardian 
has  filed  his  bond,  the  court  is  to  cite  both  to  appear  at  a  time 
and  place  to  be  fixed  in  such  citation  to  settle  the  accounts  of 
the  guardian  so  removed.  Upon  settlement  he  is  required  to 
pay  over  and  deliver  to  his  successor  the  balance  due,  and  all 
property  of  the  ward  in  his  hands.** 

§  819.  Proceedings  for  discovery. —  In  case  any  person  is 
suspected  of  having  concealed,  embezzled  or  conveyed  away 
any  money,  goods,  effects  or  instruments  in  writing  belong- 
ing to  a  ward,  upon  complaint  of  the  guardian,  ward  or  a 
creditor,  or  any  person  having  a  prospective  interest  as  heir 
or  otherwise,  the  same  remedy  is  given  for  a  c^iscovery  as  in 
case  of  persons  suspected  of  embezzlement  of  the  effects  of 
deceased  persons.* 

§  820.  Accounts  of  guardians. —  One  of  the  conditions  of  a 
guardian's  bond  is  to  render  an  account  on  oath  within  one 
year,  and  at  such  other  times  as  the  probate  court  shall  direct 
in  Minnesota;  in  Wisconsin  within  one  year  and  annually 
thereafter,  and  at  such  other  times  as  the  proper^  court 
shall  direct.  In  Michigan  a  special  statute  makes  it  the 
duty  of  the  judge  of  probate  to  notify  and  require  the 
guardian  of  any  minor  or  incompetent  person  to  appear  at 
his  office  within  one  year  from  the  date  of  his  appointment, 
and  at  least  once  in  each  year  thereafter,  and  at  such  other 
times  as  he  shall  direct,  to  render  an  account,*^*  and  also 
at  any  time  when  requested  to  do  so  by  any  next  of  kin 
of  the  ward  or  surety  in  the  guardian's  bond.*^  Such  ac- 
counts are  examined  on  notice  of  at  least  two  weeks  by  per- 

>>RS.,  sec.  8978.    The  proper  cita-  The   refuBal  must  be   bafied   upon 

tion  m  such  case  would  be  in  the  facts  shown    or  facts   tDithin   the 

form  of  an  order  to  appear  at  the  knowledge   of  the   judge.     Adams* 

tune  and  pUce  named  in  the  order.  Appeal,  38  Ck)nn.  804, 807  (Forms  20S, 

The  right  of  the  minor  is  not  abso-  209,  210). 

late.    A  sound  discretion  as  to  ap-  ^R  S.,  sec.  8989;  Howell's  Stat, 

proTing  the  nomination  is  left  in  the  §  6383.    See  §§  860,  851,  ante,  and 

oonrt    But  the  order  refusing  to  ap-  note& 

point  the  nominee  of  the  ward  is  ^^  See  §  795,  supra^  and  note, 

reviewable  on  appeal    If  the  nom-  ^»  Howell's  Stat,  §  6809. 

inee  is  unobjectionable,  the  minor  9<^Act  47,  1885;  8  Howell's  Stat, 

has  a  right  to  have  him  appointed.  §  6809. 
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sonal  service  on  all  persons  interested  or  by  publication.*^®  If 
the  guardian  fails  to  appear  or  to  render  the  account,  it  is 
made  the  duty  of  the  judge  to  remove  him  and  appoint  an« 
other.*'* 

§  821.  Annuai  account  required  in  Minnesota. — Though  the 
condition  of  the  bond  remains  unchanged,  the  probate  code 
requires  every  guardian  to  render  a  full  account  annually .•• 
It  is  made  the  duty  of  the  court  at  the  same  time  to  examine 
the  sufficiency  of  his  bond.* 

§  822.  Investments  and  sales  and  reinvestments. — Guardians 
in  Minnesota  can  only  invest  the  funds  of  their  vrards  upon 
order  of  the  court  made  after  a  summary  hearing,  v^ithont 
notice,  upon  petition  of  the  guardian,  showing  fully  the  con- 
dition of  the  ward's  estate  and  expediency  of  the  proposed 
investment.  The  investment  may  be  ordered  only  in  real  es- 
tate, first  mortgages  on  real  estate,  bonds  of  the  United  States 
or  of  Minnesota,  or  in  the  municipal  or  school  bonds  of  the 
state  of  Minnesota.*^ 

§  823.  Annual  accounts  in  Wisconsin. — The  statute  of  Wis- 
consin is  more  specific  as  to  accounting.  The  guardian  is  re- 
quired to  render  his  account  annually  under  oath,  to  specify 
therein  the  amount  of  property  received  by  him,  or  remaining 
in  his  hands,  or  invested  by  him,  and  the  nature  and  manner 
of  such  investment,  and  his  receipts  and  expenditures  during 
the  year.  And  every  guardian  of  a  minor  who  has  the  cus- 
tody and  care  of  the  education  of  his  ward  is  required  to  re- 
port the  length  of  time  each  of  his  wards  has  attended  a 
public  school  during  the  year;  also,  which,  if  either,  of  the 
sureties  in  his  bond  has  died  or  removed  from  the  county 
within  the  year.  Thft  account  and  vouchers  are  examined  by 
the  court,  and,  if  found  full  and  satisfactory,  it  may  be  entered 
of  record.    If  not,  it  is  to  be  examined  on  notice  and  such 

^c  Howell's  Stat,  §  6910.  m  id.  This  would  be  a  commend- 
ed Howell's  Stat,  §  6811.  These  able  practice  everywhere, 
statutes  require  an  account  on  cita-  ^oo  Probate  Ckxle^  sees.  162-4 ;  sea 
tion,  but  contemplate  that  he  shaU  161.  Guardians  may  take  the  direo- 
do  so  without  The  failure  to  do  so^  tion  of  the  court  in  any  important 
If  no  injury  results,  is  not  necessarily  matter  in  the  management  of  the  es- 
cause  of  forfeiture  Qott  ▼.  Culp,  45  tate  in  Wisconsin  and  Michigan.  See 
Mich.  265,  276.  g  806,  9wpra,  and  note, 
«Sec.  165. 
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order  made  thereon  as  justice  may  require.  Every  guardian 
failing  for  thirty  days  to  render  his  account  when  required 
Tyy  the  court  may  be  removed  and  another  appointed  in  his 
place.*" 

§  824.  Hmv  account  required. —  The  court  can  require  an 
account  only  by  an  order  that  the  guardian  render  his  account 
and  a  formal  citation  or  notice  to  the  guardian  so  as  to  au- 
thorize his  removal  under  this  section. 

§  825.  Power  and  jurisdiction  of  the  court —  The  power 
and  jurisdiction  of  the  probate  courts  in  the  matter  of  ao-. 
counting  by  guardians  is  not  very  clearly  defined  by  the  stat- 
utes ;  but  there  is  no  special  limitation  of  the  jurisdiction  in 
the  statutes,  and  there  is  no  apparent  reason  why  the  juris- 
diction of  the  accounting  should  not  be  co-extensive  with  that 
of  the  management  of  the  ward's  estate.^^ 

§  826.  The  same  subject. —  The  powers  of  the  probate  court 
upon  the  accounting  by  a  guardian  are  said  to  be  co-extensive 
with  those  of  a  court  of  chancery.***  It  is  not  divested  by  the 
death  of  the  guardian.  The  personal  representatives  of  the 
deceased  guardian  may  render  and  settle  the  account.  They 
should  be  cited  to  attend  the  settlement.*^ 

§  827.  Must  te  adjusted  lyy  the  court,  not  lyy  com/mission' 
ers. —  But  the  account  must  be  adjusted  by  the  probate 
court.  In  case  of  the  guardian's  death  it  is  not  proper  matter 
to  go  before  commissioners  to  adjust  claims  against  his  estate. 
They  have  not  the  power  necessary  to  dispose  properly  of 
questions  that  may  arise.  The  property  belonging  to  his 
wards  may  remain  in  sjpecie  so  as  to  be  separated  from  his 
estate.  The  compensation  to  be  allowed  for  the  guardian's 
services  is  in  the  discretion  of  the  court,  and  commissioners 

l^^iR  Sb,  8ec&  8971-2.  A  copy  of  to  vxiste  could  be  taken  and  the 
section  8d71  is  required  to  be  attached  amount  chargeable  therefor  deter- 
to  aU  letters  of  guardianship  issued,  mined  as  well  in  the  probate  court 
(Forms  211,  212.)  as  in  a  court  of  equity. 

iMThe  doubt  expressed  in  Willis  iM  Bond  v,  Lockwood.  88  III  212; 

V.  Fox,  26  Wis.  646,  649,  as  to  the  Waterman    v.    Wright,  86  Vt  164, 

jurisdisdiction  where  the  guardian  169.    Guardianship  does  not  termi- 

had  committed  waste  on  the  ward's  nate  until  account  is  settled.  Stinson 

land,  is  hardly  consistent  with  the  v.  Leary,  69  Wis.  269. 

uniform  decisions  since  as  to  the  ju-  ^^  Id. ;  Gregg  v.  Gregg,  15  N.  H. 

risdiction  of  the  county  courts  as  190;  Kittridge  v.  Betton,  14  id.  409; 

couztB  of  probatCi    The  testimony  as  Woodbury  v.  Hammond,  54  Me.  882. 
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could  not  act  on  it.*^  In  Wisconsin,  however,  where  all 
claims  equitable  as  well  as  legal  are  adjusted  and  allowed  by 
the  courij  there  would  seem  to  be  no  difficulty  in  adjusting 
the  account  of  a  deceased  guardian,  executor  or  other  trustee 
upon  a  claim  filed  againsc  his  estate. 

§  828.  Anntiai  accounts  not  settled.—  The  statute  of  Wiscon- 
sin requires  an  examination  but  does  not  contemplate  a  settle- 
ment of  the  annual  accounts  of  a  guardian.  The  probate  code 
provides  only  for  the  rendition  of  accounts  annually.  Though 
the  Michigan  statute  provides  for  notice  of  the  hearing  and 
examination  of  the  annual  accounts,  it  does  not  seem  to  intend 
any  final  adjudication  upon  the  items  if  they  appear  fair  and 
correct.** 

§  829.  When  account  settled^  effect. — Unless  the  guardian  is 
removed,  or  resigns,  or  dies,  there  is  not  usually  any  settle- 
ment until  the  ward  is  of  age,  or  (if  not  a  minor)  his  disability 
is  removed.  Partial  accounts  filed  during  the  minority  of  the 
ward  are  not  conclusive  upon  him,  though  they  go  through 
the  form  of  a  settlement  and  confirmation.  But  when  prop- 
erly settled,  a  Jinal  settlement  is  conclusive  until  reversed  or 
set  aside  in  a  direct  proceeding  for  that  purpose.'^ 

^»  Waterman   t.  Wright,  Wood-  Judge,  11  Mich.  893,  404    In  Minne- 

bury  y.  Hammond,  suprcL    Gompen-  eota  it  is  probably  exclusive  in  the 

sation  is  not  an  item  of  the  account^  probate  courts  under  the  oxistitutioni 

but  a  matter  for  the  consideration  of  See  Jacobs  v.  Fouse,  28  Minn.  6L 

the  court,  and  (on  appeal)  is  not  in  lo^  §§  820, 828,  supra;  Probate  Code, 

any  case  to  be  determined  by  a  jury.  sec.  165.    Any  unintentional  inaocu- 

Gott  ▼.  Culp^  45  Mich.  265,  274    Nor  racies  or  mistakes  in  the  account 

the  guardian's  liabili^  for  misuse  of  might  be  corrected  by  the  guardian 

funds  for  ward's  benefit    Chubb  v.  on  the  examination  and  the  account 

Bradley.  58  id.  268, 272.  In  New  York,  entered.    An  account  rendered  and 

as  in  Wisconsin,  courts  of  equity  ex-  allowed  ex  parte  during  the  minority 

ercise  jurisdiction  of  the  accounting  of  the  ward  is  not  in  the  nature  of  a 

of  all  guardians.    See  Willis  v.  Fox,  final  adjudication  between  the  par- 

supra;  Wilcox  t.  Wilcox,  14  N.  T.  ties.    The  most  that  can  be  claimed 

575 ;  Matter  of  Andrews,  1  John.  Ch.  for  it  is  that  it  is  presumed  to  be  oor- 

99 ;  Disbrow  t.  Henshaw,  8  Cowan,  rect  till  the  contrary  appeara    But 

849;  Ex  parte  Crumb,  2  John.  Ch.  they  are  only  prima  facie  correct 

439.    But  the  surrogate  has  no  juris-  and  if  en'oneous  may  be  corrected  on 

diction  of  a  guardian  appointed  by  a  final  accounting.    Willis  t.  Fox,  25 

any  other  court    Matter  of  Dyer,  5  Wia  646,  650;  Bond  v.  Lockwood,  83 

Paige,  584  They  do  not  in  Michigan,  lU.  212,  219,  220. 

when  there  is  an  adequate  remedy  in  ^^  See  Willis  v.  Fox,  suprat  Doog- 

the  probate  court    People  v.  Circuit  las'  Appeal,  82  Pa.  St   169;  Bond 
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§  830.  Settlement  letween  guardian  and  ward. —  Under  the 
conditions  of  the  guardian^s  bond  in  Wisconsin  and  Michigan 
he  may  settle  his  accoants  with  the  ward  when  he  is  of  full 
age  or  his  disability  reraoved.^^*  But  courts  scrutinize  such 
settlements  carefully,  when  questioned ;  and  after  such  settle- 
ment the  guardian  may  be  cited,  within  reasonable  time,  to 
file  and  settle  his  accounts  in  the  court,  upon  specific  allega- 
tions of  fraud  in  the  settlement.^* 

§  830a.  Nature  of  the  proceedings  for  settlement. —  The  set- 
tlement of  a  guardian's  account  is  an. equitable  proceeding. 
Guardians  (of  small  estates  especially)  cannot  on  an  average 
be  expected  to  be  thoroughly  versed  in  law  or  business ;  and 
honesty,  kindness  and  a  very  ordinary  skill  in  money  matters 
are  the  most  that  can  generally  be  required.*^ 

§  831.  Principles  of  accounting. —  The  general  principles 
upon  which  the  accounts  of  guardians  are  adjusted  are  the 
same  as  in  the  case  of  executors  and  other  trustees.  They  are 
not  permitted  to  use  the  property  of  their  wards,  or  deal  with 
it  for  their  own  profit.  They  are  chargeable  with  waste  for 
mismanagement  of  the  ward's  real  estate ;  ^*  and  are  chargeable 

▼.  Lockwood,  88  HL  212 ;  Forest  v.  against  the  ward.    Powell  v.  Powell, 

Ghamblin,    51  Ala.  76;  Holland  ▼.  52  Mich.  482. 

State,  48  Ind.  801 ;  Diaper  v.  Ander-       iw»  Gott  v.  Cnlp,  45  Mich.  265,  27a 

son,  87  Barb.  168,  The  opinion  of  Campbell,  J.,  in  this 

lOTa  See  Hooper  v.  Hooper,  26  Mich,  case  covers  principles  frequently  ap- 

485;  Tate  v.  Stevenson,  55  id.  820.  plicable  in  guardianship  accountings. 

Mohr  ▼.  Tulip,  40  Wis.  66,  is  an  in-  He  is  not  necessarily  held  responsible 

stance  of  such  settlement     Dona-  because  some  other  person  might 

tions  from  ward  to  guardian  are  Jeal-  have  exercised  better  sagacity  and 

oosly  regarded.    Undue  influence  is  skill    The  exercise  of  his  discretion 

prima  facie  presumed.     Ashton  v.  as  to  the  proper  care,  training  and 

Thompson,  82  Minn.  25.  education  of  the  child  is  not  neces- 

106  But  not  on  a  general  allegation  sarily  limited  by  consideration  of  the 

charging  no  specific  fraudulent  act  cheapest  way,  and  cannot  be  ques- 

Marr's  Appeal,  78  Pa.  St  66.    Not  on  tioned  ordinarily,  unless  there  has 

a  charge  of  fraudulent  concealment  been  an  abuse  of  such  discretion, 

of  facts  which  an  inspection  of  the  See  Chubb  v.  Bradley,  58  id.  26a 

probate  records  would  reveaL  Robert  Much  must  be  left  to  the  sound  dis- 

V.  Morrin,  27  Mich.  806.    In  Minnc-  cretion  of  the  court,  to  be  exercised 

sota  the  bond  is  to  settle  his  account  according  to  the  circumstances  of  the 

with  the  probate  court    A  receipt  particular  casei    See  In  re  Thuiston^ 

from  the  ward  will  authorize  the  57  Wi&  104. 

discharge  of  the  guardian  by  the  pro-       ^^  Willis  v.  Fox,  25  Wis.  646,  650. 

bate  courts  but  is  not   conclusive  See  Torrey  v.  Black,  58  N.  Y.  185; 

Bond  V.  Lockwood,  88  UL  8ia 
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with  all  profits  from  the  employment  of  the  ward's  money  in 
any  trade  or  adventure  of  their  own ;  or  if  they  cannot  be  ascer- 
tained, with  a  rate  of  interest  fixed  by  the  court  as  a  supposed 
measure  or  representative  of  such  profits."®  It  is  the  duty  of 
a  guardian  to  keep  the  money  of  his  ward  at  interest,  and  if 
he  unreasonably  delays  to  do  so,  or  keeps  it  in  his  possession,  he 
is  chargeable  with  interest,  and  in  cases  of  fraud  or  flagrant 
breach  of  trust,  such  interest  may  be  compounded  annually,"* 
and  he  cannot  be  allowed  for  taking  care  of  the  fund  when  he 
is  himself  the  borrower."*  Encroachments  upon  the  principal 
of  the  ward's  estate  are  regarded  with  jealousy.  Within  the 
income  the  guardian  may  furnish  necessaries  for  the  ward's 
support  without  an  order  of  the  court;  but  expenditures  for 
other  purposes  than  necessaries  should  be  approved  by  the 
<50urt  before  made."*  He  should  not  be  allowed  for  the  sup 
port  of  the  ward  in  idleness  when  he  is  capable  of  making  his 
own  living,  unless  he  is  obtaining  an  education."* 

§  831a.  Limitation  of  the  jurisdiction. —  The  judge  of  pro- 
bate is  not  a  chancellor,  and  he  has  no  power  in  this  proceed- 
ing to  adjust  any  equities  or  supposed  equitable  claim  upon 
the  ward's  estate,  which  the  law  required  to  be  adjusted 
elsewhere  or  otherwise.  Payment  cannot  be  allowed  from 
the  ward's  estate  of  a  claim  against  the  ancestor  from  whom 
the  ward  inherited  or  derived  the  estate."** 

no  Bond  v.  Lockwood,  suprcu  ance  brought  down  to  commence  the 

ni  Id.;  In  re  Steele,  65  DL  822;  De  account  for  the  next  year.    In  re 

Peyster  v.  Clarkson,  2  Wend.  77.  See  Thurston,  guprcu    If  he  deposits  the 

Martin  t.  Davis,  80  Wis.  876 ;  In  re  ward's  funds  in  his  own  name  and 

Thurston,  57   Wis.    104 ;   Moyer   v.  the  bank  fails,  he  must  bear  the  loss. 

Fletcher,  56  Mich.  508.    He  is  charge-  Booth  v.  Wilkinson,  78  Wis.  652. 

able  with  interest  after  a  reasonable  ^i'  Farwell  t.  Steen,  46  Vt  679 ; 

time  (six  months)  to  find  InTestments.  Bond  v.  Lockwood,  suprcu 

Crosby  v.  Merriam,  81  Minn.  342.  Only  "'  Bond  v.  Lockwood,  Qott  i^  Culp^ 

interest  at  the  legal  rate.    Woodbury  euprcu     See  Ck>nant  v.  Souther,  80 

V.  Hammond,  supra;  Qott  v.  Gulp,  45  Wis.  656. 

Mich.  265.    Unless  he  is  guilty  of  "<  Clark  v.  Clark,  8  Paige,  152, 158. 

gross  misconduct  or  fraud.    In  re  If  the  ward  has  a  family  the  guard- 

Thurston ;  Moyer  v.  Fletcher,  suprcu  ian  may  be  allowed  for  necessaries 

The  burden  of  proof  that  he  received  for  their  supi)ort  alsa 

higher  interest  is  on  those  who  rep-  "*»  Israel  v.  Silsbee,  67  Wis.  222. 

resent  the  ward.  Id.  When  the  proper  The  debt  was  allowed  in  this  case  on 

expenditures  exceed  the  income,  the  confirmation  of  a  sale  of  real  estate 

Account  should  be  stated  with  annual  inherited  from  the  ancester,  but  the 
rests,  and  expenses  deducted  and  bal- 
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§  832.  Insolvency  of  guardian. —  The  insolvency  of  the 
guardian  may  be  good  ground  for  removal.  But  his  liability 
to  the  ward  is  not  affected  by  his  discharge  in  bankruptcy."* 

§  833.  Compensation  of  guardian. —  The  compensation  of  a 
guardian  in  addition  to  his  reasonable  expenses  in  the  man- 
agement of  his  trust  is  left  to  the  discretion  of  the  court."' 
It  is  usual,  when  the  guardian  has  been  faithful  in  his  trust,  to 
allow  him  the  same  commissions  or  compensation  as  the  law 
allows  for  executors  and  administrators,  and  in  cases  of  un- 
usual difficulty  or  responsibility  a  further  allowance  is  some- 
times made."' 

§  834.  The  same. —  But  the  compensation  in  case  of  guard- 
ians and  testamentary  trustees  is  not  fixed  by  statute,  and  is 
allowed  only  when  the  funds  have  been  invested,  and  not 
when  the  guardian  has  used  them  himself.  "  The  commis- 
sions allowed  to  guardians  should  be  for  services  rendered,  and 
not  for  neglect  of  their  duties."  "® 

§  835.  Bules  and  principles  of  equity  to  govern  (he  proceed- 
ing.—  Upon  a  citation  to  a  guardian  to  account  in  the  probate 
court,  the  rules  and  principles  of  equity  must,  to  a  certain  ex- 
tent, prevail.  It  is  not  a  suit  at  law,  but  the  exercise  of  a 
summary  power  conferred  by  the  statutes.  It  is  like  a  bill  in 
chancery  for  a  discovery  against  the  guardian.    He  must  ac- 

principle  applies  here.    Wohlschied  authorized  the  chancellor  to  make  a 

V.  Bergrath,   46   Mich.    40.    If  the  reasonable  allowance  to  guardians, 

guardian  can  be  permitted  to  retain  executors  and  administrators,  Chan- 

a  debt  of  the  ward  to  himself,  con-  cellor  Kent,  by  an  order,  fixed  the 

tracted  prior  to  the  guardianship,  he  rate  of  commissions  as  are  now  al- 

cannot  if  it  is  barred  by  the  statute  lowed  by  the  statute  of  Wisconsin  to 

of  limitations   before   his   appoint-  executors    and     administrators.     3 

ment    Bondie  v.  Bourassa,  id.  821.  John&  Ch.  630,  681 ;   WiUard's  Eq. 

1^  In  re  Maybie,  15  Nat  Bank.  Reg.  Juris.  185,  note  56. 
468.  But  it  is  otherwise  with  sure-  us  Beck  with,  J.,  in  Bond  v.  Lock- 
ties.  Their  liability  is  not  fiduciary,  wood,  83  111.  212,  224.  The  princi- 
Davis  V.  McCurdy,  50  Wis.  569,  and  plea  on  which  the  accounts  of  guard- 
cases  cited,  p.  575 ;  Jones  v.  Knox,  46  ians  should  be  stated  and  allowed  are 
Ala.  53 ;  Reitz  v.  The  People,  72  HL  very  clearly  stated  in  the  opinion  in 
435.  this  case ;  also,  in  Woodbury  v.  Ham- 

iieR.  a,  sec.  8993;  Probate  Ck)de,  mond,  54  Me,  332.    For  the  princi- 

sec.  809 ;  Howell's  Stat,  §  6338b  pies  upon  which  compensation  should 

J"Gott  V.  Gulp,  supra.    Under  a  be  determined,  see  Gott  v.  Gulp,  45 

statute  of  New  York  in  1817,  which  Mich.  265,  274-5. 
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count  under  oath.  It  is  necessary  to  ^^  sift  his  conscience  "  and 
thus  make  certain  of  the  facts."^ 

§  835a.  Service  on  gua/rdia'nrby  publicationj  in  WisoonsiT^ — 
A  statute  of  Wisconsin  provides  how  a  citation  to  a  guardian 
may  be  served  by  publication :  (1)  When  he  has  absconded 
from  the  state,  or  keeps  himself  concealed  to  avoid  personal 
service.  (2)  When  he  is  a  non-resident  of  the  state  or  has  ab- 
sented himself  therefrom  for  one  year.  The  service  is  made 
as  in  case  of  an  absent  executor  or  administrator,  substantially 
as  a  circuit  court  summons  is  served  upon  non-resident  defend- 
ants. There  must  be  a  verified  petition  and  an  affidcmt  show- 
ing the  necessary  facts ;  an  order  of  publication,  publication 
not  less  than  once  a  week  for  six  weeks,  and  mailing  of  a  copy 
of  the  petition  and  citation  on  or  before  the  day  of  the  first 
publication  if  the  proper  postoiBce  address  can  be  ascertained ; 
or  after  the  order  for  publication  is  procured,  personal  service 
of  the  petition  and  citation  without  the  state  instead  of  such 
publication  and  mailing."'* 

§  835  J.  Ciymmitment  of  insane  persons. — The  probate  courts 
in  Minnesota,  the  county  judges  (and  other  judges  of  courts 
of  record)  in  Wisconsin,  and  probate  judges  in  Michigan,  are 
empowered  and  charged  with  the  duty  of  inquiring  into  cases  6f 
alleged  insanity  and  committing  insane  persons  to  the  state  hos- 
pitals and  asylums  maintained  for  the  insane.  The  proceedings 
are  prescribed  by  the  statutes  and  forms  of  procedure  given."** 

"9  See  Gilbert  v.CupUl],  8401112;  ch.  202 ;  1883,  ch.  85 ;  1889,  ch.  228; 

In  re  Steele,  65  id.  82a    It  was  held  &  &.  R  Ad.  Stat,  sees.  593.  693a4H;; 

in  Woodbury  v.  Hammond,  supra,  Mich.,  Act  135,  1885 ;  Act  62,  1887; 

that  the  Biz  years' limitation  did  not  Act  220,    1889;     8   Howell's   Stat, 

apply  to  the  liability  of  the  guard-  §§  1930c-1930c  6.     lliis  jurisdiction 

ian;'that  his  personal  representative  is   sustained    in   Minnesota  on  tiie 

should  account  in  the  probate  court  ground  that  the  superintendent  of  a 

after  his  death,  and  nine  years  after  hospital  for  the  insane  is  designated 

the  minority  of  the  ward  terminated ;  by  the  acts  of  the  legislature^  in  ef- 

and  that  the  claim  should  not  be  pre-  feet,  as  a  common  guardian  for  inr 

sented  to  commisBioners  appointed  to  sane  persons  to  whose  care  and  cus- 

adjust  claims  against  his  insolvent  tody  they  are  committed.    State  v. 

estate.  Wilcox,  24  Minn.  143.    See,  also^  as 

nsa  Laws  of  1881,  ch.  186  (a  ft  B.  An.  to  commitment  in  Wisconsin,  of  an 

Stat,  sea  3969a).    See  ante,  %%  816,  insane,  incompetent  or  imbecfle  per- 

817  and  notes.  son  addicted  to  lewd,  lasciviooa,  in- 

119b  Probate  Code,  ch.  XTV;  R  a,  decent  conduct  etc,  ch.  287,  Laws  of 

see.  598;  Laws  1880,  ch.  266;  1881,  1889  (a  &  R  An.  Stat,  sees.  8981a-5X 


OHAPTEE  XXL 

OF  THE  SALE,  MORTGAGE  OR  LEASE  OF  THE  REAL  ESTATE  OF 

WARDa 

Wisconsin:  Revised  Statutes*  chs.  CLXXI  and  CLXVII;  Rule  XVL 

Michigan:  Howell's  Statutes,  ch&  230  and  229. 

Minnesota:  Probate  Code,  sees.  147, 156, 160, 161,  and  ch.  IX 


§  835c.  Various  statutes.                      | 

§850. 

The  bond  required  on  a  sale 

886. 

Purposes  for  which  real  es- 

to pay  debts  in  Michigan. 

tate  may  be  sold. 

851. 

Oath  and  bond. 

837. 

Mortgage  or  leasa 

852. 

Bond  —  Liability  of  sureties. 

887a. 

Platting  lands  of  wards. 

85a 

Subsequent  proceedings  same 

83a 

Sale  to  pay  debts  in  Michi- 

as executors,  eta 

gan. 

854. 

Private  sale  in  Wisconsin. 

839. 

Petition  for  license. 

855. 

Extension  of  time. 

840. 

Order  for  hearing. 

856. 

Guardian  interested  in  pur- 

840a. Proceedings  in  Minnesota  and 

chase. 

Michigan. 

857. 

Powers  of  guardian  on  sala 

84L 

Who  may  appear  and  oppose. 

85a 

Report  and  confirmation. 

842. 

Service  of  notice  of  hearing 

859. 

Investment  of  proceeds. 

in  Wisconsin. 

860. 

The  residue  is  real  estate. 

848. 

Service  of  the  order  to  show 

861. 

Limitation  of  actions  to  re- 

cause in  Michigan. 

cover  lands  sold. 

844. 

Certificates    required   when 

862. 

Curative  statutes— Liabilities 

ward  not  a  minor. 

of  guardian. 

845. 

The  hearing. 

862a.  Curative  statute  in  Michigan. 

846. 

The  license  to  sell 

86a 

Real  estate  of  insane  or  in- 

847. 

Purposes. 

competent  person  in  Min- 

84a 

When  sale  of  more  than  is 

nesota. 

necessary  is  licensed. 

864. 

Right  of  way  for  railroads  in 

849. 

Sale  by  foreign  guardiana 

Minnesota. 

§  835c.  Va/rious  statutes. —  In  Minnesota  the  probate  code 
provides  in  chapter  IX  for  one  form  of  procedure  in  all  sales 
by  executors,  administrators  and  guardians.  In  "Wisconsin 
all  the  proceedings  subsequent  to  the  license  are  substantially 
the  same  in  all  sales.  In  Michigan  sales  by  guardians  for  the 
payment  of  the  debts  of  the  ward  are  governed  by  the  chap- 
ter of  the  statutes  providing  for  sales  by  executors  and  ad- 
ministrators for  the  same  purpose.  Sales  for  other  purposes 
28 


434  PBOBATE   LAW  AND  rRACTICE. 

are  governed  by  the  provisions  of  another  chapter  and  vary 
in  the  details  of  the  procedure  in  some  material  particulars.^ 

§  836.  Purposes  for  which  real  estate  may  he  sold. —  The  real 
estate  of  wards  may  be  sold  by  their  guardians :  (1)  For  the 
payment  of  the  debts  of  the  ward  when  the  personal  property 
and  income  of  the  real  estate  are  insufl5cient  for  the  purpose.* 
(2)  For  the  maintenance  and  education  of  the  ward  and  his 
family  under,  like  circumstances.**  (3)  For  the  purpose  of 
investing  the  proceeds  in  a  manner  more  for  the  interest  of 
the  ward.* 

§  837.  Mortgage  or  lease. —  In  Wisconsin,  when  the  appli- 
cation is  made  for  any  purpose,  except  for  re-investment,  the 
court  may  license  the  guardian  to  mortgage  or  lease  instead 
of  licensing  a  sale.  But  it  seems  to  be  left  to  the  discretion 
of  the  court  in  view  of  all  the  circumstances.*  In  Michigan 
license  may  be  granted  to  mortgage  to  support  or  pay  the 
debts  of  the  ward.^ 

§  837a.  Platting  lands  of  wards. —  In  Wisconsin  the  guard- 
ian of  any  minor  or  incompetent  person,  who  is  licensed  to 
sell  the  lands  of  his  ward,  under  the  direction  of  the  county 
court,  and  in  Minnesota  any  guardian  by  the  written  consent 

1  The  only  material  difference  in  is  somewhat  vague  on  the  subject 
Minnesota,  and  nearly  the  only  one  Compare  sections  147, 156, 186-8, 190. 
in  Wisconsin  now,  i^  in  the  allegations  It  is  the  duty  of  a  guardian  to  lease 
of  the  petition  and  conditions  of  the  the  real  estate  of  his  ward  usually, 
bond.  The  leases  authorized  by  R  S.,  sea 

2  R.  Sl,  sec.  8996;  Probate  Code,  3991,  must  terminate  with  the  guard- 
sec.  147;  Howeirs  Stat,  §  6062.  ianship.  This  statute  would  prob- 
Debts  of  the  ward^s  ancestors  cannot  ably  authorize  a  lease  to  be  made  for 
be  allowed  or  paid  by  a  guardian  a  longer  period  if  thereby  the  neoes- 
out  of  the  proceeds  of  a  sale  of  the  sary  money  could  be  made.  Other- 
ward's  land  inherited  from  such  wise  the  statute  would  seem  to  have 
ancestor.  Israel  v.  Silsbee,  57  Wis.  no  significance.  It  will  seldom  be 
222.  See  Wohlschied  v.  Bergrath,  deemed  judicious  to  mortgage  a 
46  Mich.  46 ;  Cole  ▼.  McEftll,  48  id.  ward's  real  estate,  unless  the  income 
227.  will  eventually  pay  off  the  mortgage 

2»It  a,  id.;  Probate  Code,  sea  160;  in   addition   to   providing   for   the 

HowelVs  Stat,  §  6080.  ward. 

»  R  &,  id. ;  Probate  Code^  sea  161 ;       <•  Howell's  Stat,  g§  6105-7.    The 

Howell's  Stat,  §  6081.  proceedings  are  the  same  as  in  cases 

^  R  S.,  sea  8996,  last  clause  sea  of    executors    and    administratoia 

4002.    Probably  he  may  be  licensed  See  ante^  ch.  XTV. 
to  mortgage  in  Minnesota.    The  code 
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of  the  probate  court,  raay  plat  the  lands  of  the  ward  as  pro- 
vided by  the  statutes  for  making  and  recording  plats.*** 

§  838.  Sale  to  pay  debts  in  Michigan. —  In  Michigan  the 
^ardian  may  be  licensed  to  sell  for  the  payment  of  debts  "  in 
like  manner  and  upon  the  same  terms  and  conditions  "  as  ex- 
ecutors and  administrators,  with  some  exceptions,  as  subse- 
quently provided  in  the  statutes.* 

§  839.  Petition  for  license, —  To  obtain  a  license  to  sell,  the 
guardian  presents  his  verified  petition,  setting  forth  the  con- 
dition and  description  of  the  estate  of  his  ward  and  the  facts 
or  circumstances  tending  to  show  the  necessity  or  expediency 
of  the  proposed  sale,  mortgage  or  lease  upon  which  his  peti- 
tion is  founded.'  The  facts  and  circumstances  should  be  set 
forth  with  particularity,  and  the  land  which  it  is  proposed  to 
sell  should  be  accurately  described.  Though  the  curative 
statutes  may  tolerate  some  irregularities,  it  is  always  safer  to 
rely  upon  correct  proceedings  than  upon  curative  statutes.^ 

§  840.  Order  for  hearing. —  A  time  and  place  of  hearing  the 
petition  is  fixed  by  order  (order  to  show  cause  in  Michigan), 
not  less  than  four  nor  more  than  nine  weeks  from  the  date  of 
the  order  in  Wisconsin  (not  less  than  three  nor  more  than 
eight  weeks  in  Michigan),  if  the  petition  shows  the  necessity 
or  expediency  of  the  sale."  If  it  does  not,  of  course  no  pro- 
ceedings should  be  had  upon  it,  or  expense  made.' 

^  Probate   Code,   sec    158 ;    Wi&  many  cases  in  coUateral  proceedings 

Laws,  1891,  ch.  112.    The  direction  to  and  discussed  hj  the  courts  on  the 

plat  might  be  included  in  the  order  theory  that  a  sufficient  petition  is  es- 

of  license  under  this  act    It  is  to  be  sential  to  the  jurisdiction  to  proceed, 

made  when  license  is  granted.  See  Blackman  v.  Baumann,  22  Wi& 

*  HoweU's  Stat,  §  6062.  See  Ryder  682 ;  Mohr  v.  Tulip,  40  id.  66 ;  Mohr 
T.  Flanders,  80  Mich.  886,  841.  v.  Porter,  51  id.  487 ;  Nichols  v.  Lee, 

•  R  a,  sec.  8997 ;  Probate  Code,  10  Mich.  526 ;  Lynch  v.  Kirby,  86  id. 
flees.  168, 805 ;  HowelFs  Stat,  g§  6026,  28a  A  proper  petition  is  the  f ounda- 
4M)62,  6068,  6085.  Want  of  verifica-  tion  of  the  jurisdiction.  Schlee  v. 
tion  and  signature  is  not  a  fatal  de-  Darrow's  Estate,  65  Mich.  862,  870, 
feet  in  Michigan  if  presented  by  the  371 ;  Ryder  v.  Flanders,  80  id.  886. 
guardian  in  person.  Ellsworth  v.  But  see,  as  to  last  case,  Ellsworth  t. 
Hall,  48  Mich.  407  (Form  214).  Hall,  48  id.  407,  409. 

7  The  court  should  demur  ex  oj^cto  br.  Sb,  sec.  8998,  as  amended  by 

jmd  ore  tenus  if  the  petition  does  Laws  of  1891,  ch.  342,  sec.  8;  How- 

not  set  out  the  facts  essential  to  ell's  Stat,  §  6086,  as  amended  by  act 

flot  the  jurisdiction  in  motion.    The  24^  1887;  3  Howell's  Stat,  §  6086. 

4safflciency  of  the  petition  to  confer  *See  note  7,  9Upra  (Form  215). 
jurisdiction  has  been  questioned  in 


V 


436  FBOBATE  LAW  AND  PBAOTIOB. 

§  840a.  Proceedings  in  Minnesota  and  Michigan. —  Further 
reference  to  the  probate  code  and  details  of  practice  in  Min- 
nesota are  omitted  from  this  chapter,  because  they  would  be 
merely  a  repetition  of  those  in  chapter  XIV  of  this  work,  the 
proceedings  being  the  same.  In  Michigan  the  proceedings  to 
sell  for  payment  of  debts  of  the  ward  are  the  same  as  men- 
tioned in  that  chapter,  with  slight  exceptions,  which  will  be 
noticed  in  the  proper  connection.  Otherwise  the  further  ref- 
erences in  this  chapter  will  be  only  in  relation  to  such  sales 
for  other  purposes. 

§  841.  Who  may  appear  and  oppose. —  All  persons  who  are 
next  of  kin  or  heirs  apparent  or  presumptive  of  the  ward  are 
considered  as  interested  in  the  estate,  and  have  the  right  to 
appear  and  answer  to  the  petition.^* 

§  842.  Service  of  notice  of  hearing  in  Wisconsin. —  The 
service  of  the  notice  on  the  persons  interested,  in  Wisconsin, 
is  by  personal  service  of  a  copy  of  the  order  on  all  the  per- 
sons interested,  at  least  twenty  days  before  the  hearing,  or 
by  publication  of  the  order,  or  a  notice  of  the  hearing  (if  a 
notice,  the  land  must  be  described  in  it),^^  at  least  three  sue* 
cessive  weeks  before  the  hearing." 

i*R.  S.,  sea  8999.  Probably  the  to  lands  in  Wisconsin),  and  held  ibe 
wife  of  an  insane  or  incompetent  same  sale  valid.  In  Mohr  v.  Porter, 
ward  might  be  heard,  though  not  of  51  Wis.  487,  which  also  arose  out  of 
kin  at  aU,  nor  heir  presumptive  or  the  same  sa}e,  Mohr  v.  Tulip  was 
apparent  The  same  provision  in  overruled  on  that  point  and  the  doo- 
Michigan  applies  in  cases  of  sale  for  trine  of  Mohr  v.  Manierre  sustained, 
the  payment  of  debts,  g  6066b  That  doctrine  is  that  the  purpose  of 
n  Ante,  ch.  XI V,  note  34  the  notice  in  any  case  is  to  give  no- 
13  R.  &.,  sec.  8999,  as  amended  by  tice  to  the  adversary  parties ;  that 
Laws  of  1891,  ch.  346,  sea  4.  In  Mohr  the  proceeding  being  by  the  guard- 
V.  Tulip^  40  Wis.  66,  a  sale  was  held  ian  for  the  ward,  the  ward  is  not 
void  because  this  notice  was  not  pub-  an  adverse  party  and  needs  no  no- 
lishcd  the  full  time  (four  weeks)  then  tice.  He  is  represented  by  his  guard- 
required,  and  such  had  become  by  ian,  who  makes  the  petition  in  his 
the  decisions  the  settied  law  of  Wis-  behalf.  Therefore,  he  cannot  attack 
consin  as  to  aU  sales  by  executors,  the  sale  collaterally  for  want  of  that 
administrators  and  guardians.  In  notice  to  his  next  of  kin,  etc  The 
Mohr  ▼.  Manierre,  101  U.  &  417,  a  sale  of  Mohr*s  land  was  for  the  pay- 
case  which  arose  out  of  th'e  same  ment  of  his  debts,  and  the  applica- 
sale,  the  court  declined  to  follow  the  tion  is  not  quite  so  clear,  perhaps,  as 
decision  in  Mohr  v.  Tulip  {which  con-  where  the  sale  is  for  the  mainte- 
strued  and  determined  the  effect  of  a  nance  of  the  ward  in  which  it  was 
statute  of  Wisconsin  as  to  the  title  applied  in  IllinoiSi    Mulford  ▼.  Beve- 
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§  843.  Service  of  the  order  to  show  cause  in  Michigan. — 
The  order  must  be  served  personally  on  the  next  of  kin  of  the 
ward  and  all  persons  Interested  at  least  fourteen  days  before 
the  hearing,  or  published  at  least  three  successive  weeks  in 
such  newspaper  circulating  in  the  county  as  the  court  shall 
specify  in  the  order." 

§  844.  Certificates  required  when  ward  not  a  minor. —  At 
the  time  of  hearing,  if  the  ward  is  any  other  than  a  minor,  in 
addition  to  the  proof  of  due  service  and  publication  of  the 
order  or  notice,  the  petitioner  must  also  produce  the  certifi- 
cate in  writing  of  the  supervisors  of  the  town,  mayor  of  the 
city,  or  president  of  the  village  of  which  the  ward  is  an  inhab- 
itant (in  Wisconsin),  or  of  the  superintendent  of  the  poor  of 
the  county  (in  Michigan),  of  their  approbation  of  the  proposed 
sale." 

§  845.  The  heoHng, —  When  these  are  filed  (or  proof  of 
service  and  publication  only,  in  case  of  minor  wards)  at  the 
time  and  place  appointed,  or  at  such  other  time  as  the  hear- 
ing shall  be  adjourned  to,  the  court  is  to  hear  and  examine 
the  proofs  and  allegations  of  the  petitioner  and  of  the  next  of 
kin,  and  all  persons  interested  who  think  proper  to  oppose 
the  application."  The  guardian  and  witnesses  may  be  exam- 
ined on  oath  by  either  party,  and  their  attendance  compelled 
by  process,  as  in  other  cases." 

§  846.  The  license  to  seU. —  If  it  appears  to  the  court,  after 
full  examination,  that  it  is  necessary,  or  that  it  would  be  for 
the  interest  of  the  ward,  that  the  real  estate  should  be  sold  (or 
mortgaged  or  leased,  in  Wisconsin,  in  the  proper  cases),  license 
may  be  granted  therefor.  The  order  of  license  must  specify 
the  purpose  for  which  the  sale  or  mortgage  is  licensed." 

ridge,  78   IlL  455.    Compare  In  re       "  R  a,  sec.  4001 ;  HoweU's  Stat, 

Haney,  14  Wis.  417,  422,  428,  per  §  6089.    If  the  hearing  is  after  the 

Paine,  J.    As  to  executors  and  ad-  return  day,  a   proper   adjournment 

ministra tors'  sales  the  law  remains  will  be  presumed  in  the  absence  of 

in  Wisconsin  that  the  proper  notice  proof  to  the  contrary.  Schlee  v.  Dar- 

of  hearing  a  petition  for  license  is  row's  Estate,  65  Mich.  862.    See  Field 

jurisdictional  ▼.  Apple  Riv.  L.  D.  Co.,  67  Wis.  569. 

w  Howell's  Stat,  §  6087.  "  It  a,  id. ;  Howell's  Stat,  §  6090. 

1*  R  a,  sees.  4000»  4001 ;  Howell's        i-  R  a,   sec.  4002 ;  Howell's  Stat, 

Stat,  §§  6088-9;  §  6065  is  the  same  g  6091.    If  contested,  costs  may  be 

when  the  sale  is  to  pay  debts.  (Form  awarded  to  the  prevailing  party,  and 

216.)  collected  upon  execution.    R.  a,  sec. 
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§  847.  Purposes. —  These  purposes  under  this  section  are 
four,  in  Wisconsin :  (1)  For  the  payment  of  debts.  (2)  For 
the  maintenance  of  the  ward  and  his  family.  (3)  For  the  edu- 
cation of  the  ward  or  his  children.^®  (4)  That  the  proceed* 
may  be  put  at  interest,  or  otherwise  invested.  In  Michigan, 
the  last  three  only  are  specified  under  this  section.  But  the 
guardian  may  be  licensed  to  mortgage  for  the  payment  of 
debts,  and  also  for  the  support  of  the  ward.^ 

§  848.  Wk^n  sale  of  more  than  is  necessary  is  licenced. — If 
the  petition  represents,  and  it  appears  to  the  court,  that  it  is 
necessary  to  sell  some  part  of  the  real  estate,  and  by  such 
partial  sale  the  residue  or  some  specific  piece  or  part  thereof 
would  be -greatly  injured,  the  court  may  license  a  sale  of  the 
whole,  or  of  such  part  as  it  shall  judge  necessary  and  most  for 
the  interest  of  all  concerned.^  This  provision  in  Michigan 
relates  only  to  sales  for  payment  of  debts.** 

§  849.  Sale  by  foreign  gtio/rdians. —  The  guardian  appointed 
in  the  place  of  residence  of  any  non-resident  ward  who  has  no 
guardian  in  this  state,  after  filing  a  copy  of  his  appointment, 
duly  authenticated,  in  the  probate  court  in  any  county  where 
the  ward  has  real  estate,  may  be  licensed  to  sell  (also  to  lease 
or  mortgage  in  a  proper  case,  in  Wisconsin),  in  the  same  man- 
ner and  upon  the  same  terms  and  conditions  as  guardians  ap- 
pointed in  the  state ;  ^^  and  in  Michigan  may  sell  land  for  the 
payment  of  debts  of  his  ward  substantially  in  the  same  man- 
ner as  foreign  executors  and  admininistrators ;  "•  or  for  the 
same  purposes  and  upon  the  same  terms  and  conditions  as  a 
domestic  guardian."^ 

§  850.  The  lond  requi/red  on  a  sale  to  pay  debts  in  Michigan 
is  to  account  for  the  surplus  of  the  proceeds  of  the  sale,  as  in 
case  of  executors'  and  administrators'  sales." 

8917;  Howell's  Stat,  §  6100  (Form    terest   and   duration.     Edwards  ▼. 
217).  Taliafero,  supra, 

18  For  these  three  purposes  a  mort-       20  r.  s.,  sec.  4003. 

gage  or  lease  may  be  ordered,  in       ^^  Howell's  Stat,  §  6068L 
Wisconsin.    Sea  8996.    As  to  mort-       21 R  a,  sec.  4009. 
gage,  see  Edwards  v.  Taliafero,  84       21a  Howell's  Stat,  §§  6067-70. 
Mich,  la  21^  Id.,  g§  6096-99. 

19  Howell's  Stat,  g§  6105-7.  The  28  HoweU's  Stat,  §  6064 ;  anfe^  §  518; 
mortgage  is  void  unless  the  probate  note  77a. 

court  fixes  the  amount,  rate  of  in- 
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§851.  Oath  and  bond. —  The  guardian  is  required  to  take 
the  same  oath  as  an  executor  or  administrator  before  making 
any  sale,  which  must  be  filed  before  the  sale  is  confirmed  in 
Wisconsin.^  The  condition  of  the  bond  is  slightly  diflferent 
from  that  required  of  executors  and  administrators.  In  Wis- 
consin the  condition  is  to  "  sell  the  same  "  (the  real  estate  he 
is  licensed  to  se.ll)  "  in  the  manner  prescribed  by  law,  and  to 
account  for  and  dispose  of  all  the  proceeds  of  the  sale  accord- 
ing to  law."  In  Michigan  it  is  "  to  sell  the  same  in  the  man- 
ner prescribed  by  law  for  sales  of  real  estate  by  executors 
and  administrators  and  to  account  for  and  dispose  of  the.  pro- 
ceeds of  the  sale  in  the  manner  provided  by  law."  ** 

§  852.  Bond — Liability  of  sureties. —  This  bond,  unlike  the 
general  bond  of  thq  guardian  in  Wisconsin,  which  runs  to  the 
ward,  is  8ij>rolate  bond.^*  It  runs  to  the  judge,  and  is  to  be  given 
with  svo'eties^  to  be  approved  by  the  court." 

«R  a,  sec.  4004;  HoweU's  Stat,  »Wood  v.  Hay  ward,  13  Pick.  269. 

§  609a    If  the  oath  is  omitted  the  » Statutes  cited  note  24.   The  bond, 

sale  18  void.    Wilkinson  t.  Filby,  24  if  given  by  several  guardians,  as  well 

Wis.  441.     See  Black  man  v.  Baa-  aa  sureties,  is  several  as  well  as  joint 

mann,  22  id.  611 ;  Ryder  v.  Flanders,  Wood  ▼.  Hay  ward,  tupra.  See  Shep- 

80  Mich.  886  (Forms  188,  218>  ard  v.  P^bles,  88  Wis.  878,  876.    In 

2«  R  a,  sec  4004 ;  Howell's  Stat,  Lyman  v.  Conkey,  1  Met  817,  821,  it 

g  6092w    The  omission  to  give  this  was    said  by  Chief   Justice   Shaw, 

bond  is  a  fatal  defect  whether  re-  **  whenever  the  object  is  to  dispose 

quired  by  the  order  of  the  court  or  of  the  real  estate  of  the  ward  to  raise 

not    Stewart  v.  Bailey,  28  Mich.  251 ;  a  fund  to  stand  in  lieu  of  the  real 

Ryder  v.  Flanders,  suprcu    The  fail-  estate  for  the  future  use  of  the  ward, 

ure  of  the  judge  to  indorse  a  formal  or  of  any  other  person  who  would 

approval  on  the  bond  is  not    Emery  have  been  entitled  to  the  real  estate, 

▼.  Yroman,  19  Wis.  689.  The  approval  it  is  deemed  a  separate  special  trust 

may  as  well  appear  by  a  recital  in  for  the  due  execution  of  which  a 

the  order  of  confirmation  as  in  any  separate  security  is   required."     It 

other  manner.    Persinger  v.  Jubb,  was  held  that  the  sureties   in  the 

52  Mich.  804,  8081    Under  the  condi-  original  guardian's  bond  were  not 

tion  of  this  bond  the  failure  of  the  liable  for  the  proceeds  of  a  sale  of 

guardian  to  sell  '*  in  the  manner  pre-  lands.    Ck>lbum  v.  State,  47  Ind.  810. 

scribed  by  law"  by  omitting  any-  When  the  original  guardian's  bond 

thing  subsequent  to  the  license  which  required  the  guardian  to  account  for 

renders  the  sale  void  is  a  breach  of  the  proceeds  of  sales  of  real  estate,  it 

the  bond  for  which  the  sureties  are  was  held  that  an  action  for  failure 

liabla    Schlee  v.  Darrow's  Estate,  65  to  pay  over  the  balance  found  on  ac- 

Mich.  862,  872-8L  counting  which  was  a  part  of  the 
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§  853.  Siibsequent  proceedings  same  as  executors^  etc. —  All 
the  proceeding  subsequent  to  the  license  and  bond  upon  sales 
by  guardians  are  substantially  the  same  as  in  cases  of  sales 
by  executors  and  administrators.^^  The  posting  and  publica- 
tion of  notice  of  sale,  proof  of  giving  the  notice,  place  of  sale 
in  case  of  adjacent  lands  in  two  or  more  counties,  and  ad- 
journments of  the  sale,  are  governed  by  a  repetition  of  the 
same  statutes.^ 

§  854.  Private  sale  in  Wisconsin. — The  same  authority  may 
be  given  also,  to  have  the  lands  to  be  sold  appraised  by  three 
disinterested  freeholders,  and  to  sell  at  private  sale,  at  not 
less  than  the  appraised  value,  if  no  bid  is  made  of  more  than 
the  appraised  value."* 

§  855.  Extension  of  time. —  The  license  remains  in  force  but 
one  year,  but  may  be  renewed  in  Wisconsin  on  application  of 
the  guardian  for  cause  shown,  for  such  period  as  the  court 
shall  deem  proper,  but  not  so  that  the  whole  time  shall  ex- 
ceed two  years  from  the  date  of  the  license.*^ 

§  856.  Guardian  interested  in  purcTmse. —  Any  direct  or  in- 
direct interest  in  the  purchase  by  the  guardian  renders  the 
sale  void.  But  this  is  not  to  be  construed  to  prohibit  any 
such  purchase  by  a  guardian  for  the  benefit  of  his  ward.'* 

proceeds  of  a  sale  should  be  on  the  *<^  R  S.,  sec.  4003 ;  antCf  §  615,  and 

original  guardian's  bond*  and  not  on  note  79 ;  Howell's  Stat,  §  6095. 

the  sale  bond  Fay  v.  Taylor,  11  Met  »R  &,  sec.  S014;  Probate  Ck)de, 

629,583^    In  Shepard  V.  Pebbles,  sea  198;  Ho  well's  Stat,  §§6042,6072, 

supra,  the  bond  was  a  sale  bond.  6094 ;  Winter  v.  Truax,  87  Mich.  824 

The  claim  against  a  surety  is  strict"  When  not  on  collateral  attack  by 

iasimi  juris.    He  is  liable  only  for  strangers.    Pfirmann  v.  Wattles^  86 

the  proceeds  of  lands  included  in  the  id.  254  and  cases  cited ;  ante,  §  529, 

bond.     Tomlinson    v.   Simpson,    88  and  note  94    When  the  purchaser 

Minn.  443,  446.  (for  himself)  was  guardian  of  a  minor 

^Ante,   ch.    XIV.      (Rule    XVI,  heir  and  conveyed  to  a  purchaser  in 

Forms  138  to  140.)  good  faith,  the  records  of  the  chain 

2d  Compare  R  S.,  sees.  4005-7,  with  of  title  not  disclosing  his  character 

sees.    3891-4.     See    Howell's    Stat,  as  guardian,  the  title   of  the  pur- 

§§  6072,  6093,  6094.    See  as  to  notice  chaser   was    protected.     Taylor    v. 

of  sale  and  proof  of  notice,  Dexter  Brown,  55  Mich.  482.    Such  a  pur- 

V.  Cranston,  41  Mich.  448;  Schlee  v.  chase  is  not  absolutely  void.    Only 

Barrow's  Estate,  Persinger  v.  Jubb,  the  ward  can  question  it  after  long 

supra;  Schaale  v.  Wasey,  70  id.  414  acquiescence  by  all  parties,  which 

^R  S.,  sea  8918;  ante,  g  516,  and  amounts  to  a  ratification  and  estops 

note  80.  them.     Egan  v.  Grece,  79  id.  629, 

640-L 
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§  857.  Powers  of  guardian  on  sale. —  The  power  of  a  guard- 
ian to  sell  the  real  estate  of  his  ward  must  be  considered  as 
a  naked  power  and  strictly  personal."  The  license  confers 
upon  a  guardian  the  same  power  that  is  given  to  executors  and 
administrators  to  sell  real  estate  for  the  payment  of  debts.^' 
In  making  the  sale  the  guardian  acts  as  a  naked  trustee,  and 
has  no  power  to  bind  the  estate  of  his  ward  by  any  equities,  to 
remove  incumbrances  or  pay  future  taxes." 

§  858.  JS^ort  and  confl/rmaUon. —  The  guardian  making  any 
such  sale  is  required  immediately  thereafter  to  make  a  re- 
turn of  his  doings,  the  same  as  executors  and  administrators. 
The  court  is  required  to  examine  the  proceedings,  and  may 
ex'axnmQ  parties  and  witnesses  on  oath  touching  the  sale,  and 
confirm  or  vacate  the  sale  as  shall  be  deemed  just.  If  the  sale 
is  vacated  another  may  be  ordered.** 

§  859.  Investment  of  proceeds. —  The  proceeds  of  any  guard- 
ian's sale  are  to  be  used  so  far  as  necessary.  Any  surplus 
more  than  is  necessary  for  the  special  purpose,  and  all  the  pro- 
ceeds of  a  sale  for  better  investment,  are  to  be  invested  under 
the  direction  of  the  court.* 

§  860.  The  residue  is  real  estate. —  Any  residue  remaining 
upon  settlement  of  the  final  accounts  of  the  guardianship 
arising  from  any  such  sale,  is  considered  as  real  estate  of  the 
ward,  and  in  case  of  his  death  would  descend  to  his  heirs  as 
real  estate." 

*2  Mason  v.  Wait>  4  Scammon  (Ill\  is  held  that  by  reference  to  the  chap- 

137.    But  if  the  guardian  dies  after  ter  on  executors'  and  admininistra- 

a  sale  is  confirmed  and  before  oon-  jtors'  sales  it  is  required  and  is  essen- 

veyance,  his  successor  may  be  prop-  tial  to  the  validity  of  the  sale.    Peo- 

erly  directed  to  make  the  deed  and  pie  ▼.  Circuit  Judge,  19  Mich.  296. 

receive  the  money.    Lynch  v.  Earby»  That  a  report  and  confirmation  of  a 

86  M  ch.  288.                                         i  guardian's  sale  when    required  by 

^  2  Perry,  Trusts,  §  610.  statute  is  essential  to  a  valid  convey- 

•*  Person  v.  Merrick,  6  Wis.  TSl,  239.  ance,  see  Jenness  v.  Smith,  58  Mich, 

»R.  a,  sec    4010.     The    former  280;  Winslow  v.  Jenuess,  64  id.  84. 

statut  s  of  Wisconsin  failed  to  make  As  to  prior  informalities,  see  Rich- 

any  provision  for  a  confirmation  of  ardson   v.  FarreU  (Minn.,  April    1, 

guardian's  sale&    See  Blackman  v.  1892),  51  N.  W.  Rep.  915. 

Baumann,  22  Wis.  611 ;  Emery  v.  »« R  S.,  sec.  4008 ;  Probate  Code. 

Vroman,  19  id.  689.  And  in  the  latter  sec.  162 ;  Howell's  Stat,  §§  6071, 6082. 

a  sale  was  sustained  which  was  not  ''  R  S.,  sees.  4011,  8916 ;  HoweU's 

confirmed  by  the  probate  court    In  Stat,  §§  6071,  6084,  6099.    But  if  the 

Michigan,  under  a  similar  statute,  it  ward  dies  after  coming  of  agei,  such 
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§  861.  Limitation  of  actions  to  recover  lands  sold. —  The 
statute  limits  the  commencement  of  actions  by  the  ward,  or 
any  person  claiming  under  him,  to  recover  any  lands  sold  by 
a  guardian,  to  five  years  after  the  termination  of  the  guard- 
ianship, with  the  reservation  to  minors  and  others  under  dis- 
ability of  the  right  to  sue,  within  five  years  after  the  removal 
of  the  disability.^  The  Michigan  statuie  makes  a  further  res- 
ervation to  those  out  ot  the  state,  when  the  right  of  action 
accrues,  to  five  vears  after  their  return  to  the  state." 

§  862.  Curative  statutes  —  LiaMlities  of  guardian. —  The 
same  general  curative  statutes  in  Wisconsin  and  Minnesota 
apply  to  proceedings  upon  guardians'  sales  as  upon  executors* 
and  administrator's  sales.*^  The  guardian  is  liable  for  any 
damages  from  his  neglect  or  misconduct  in  the  proceedings  in 
relation  to  the  sale,  on  his  bond,  or  otherwise,  as  the  case 
may  require,**  and  for  a  fraudulent  sale  is  liable  for  double 
damages  to  any  person  having  the  inheritance,^  in  the  same 
manner  as  an  executor  or  administrator. 

proceeda  are  treated  as  personally.  Stewart  v.  Ashley,  84  id.  187-8 ;  Wa#- 

Snowhill  V.  Snowhill,  2  Green  Ch.  son  v.  Lion  Brewing  Ca,  61  id.  596» 

20;  2  Perry,  Trusts,  §  611.    As  the  607.    Without  this  statute  ten  years' 

descent  of  real  estate  and  distribu-  adverse  possession  would  bar  the  heir, 

tion  of  personalty  are  the  same  in  Jones  ▼.  Billstein,  28  Wi&  221 ;  Jones 

Minnesota,  this  provision  is  unneoee-  v.  Lathrop,  id.  889. 

sary,  and  is  omitted  from  the  probate  ^  HowelPs   Stat,  same   sections, 

code.  Under  a  similar  statute  it  was  held 

'^R.  S.,  sec.  8918;  Probate  Code,  that  the  exception  of  persons  out  of 

sea  204;  HoweU's  Stat,  §§  6074-^,  the  state  applies  to  one  who  always 

6101.    This  limitation  applies  though  resided  out  of  the  state.    But  when 

the  required  oath  Was  not  taken  and  he  conveyed  to  another,  the  statute 

the  sale  was    in    another    county,  ran  from  the  transfer  of  the  estata 

Smith  V.  Swenson,  87  Mina  1.    But  Jordan  v.  Secombe.  88  Minn.  220. 

it  does  not  apply  to  a  sale  by  one  not  ^  R.  S.,  sea  8919,  8920 ;  Probate 

a  guardian,  or  without  any  Uoensa  Code,  sees.  205,  206 ;  ante,  §  588,  and 

Dawson  v.  Helmes,  80  id.  107,  112.  notes.    R  a,  sea  8906,  applies  only 

The  probate  court  cannot  vacate  the  to    executors'    and    administrators' 

sale  and  confirmation  after  this  lim-  sales.    Ante^  §  586.    But  R  8.,  sea 

itation  has  run.    Betts  v.  Sholton,  27  4154,  establishes  the  same  rule  of  evi- 

Wis.  667.    It  applies  only  when  the  denoe   of  general  application.    See 

action  Involves  the  validity  of  the  Hoflfman  v.  Wheelocl^  62  Wi&484; 

sale.    Showers  v.  Robinson,  48  Mich.  Chase  v.  Whiting,  80  id.  544. 

502.    It  is  a  statute  of  limitations  in  «i  R  a,  sea  8980 ;  Howeira  Stat, 

the  proper  sense.    Toll  v.  Wright,  37  §§  6077,  610a 

id.  98.     It  is  for  the  plaintiff  to  show  *^IL  a,  sea  8922 ;  Howell's  Stat, 

that   he   is   within   the   limitation,  g  6079  (as  to  sales  under  chapter  280 
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§  862a.  Curative  statute  in  Michigan. —  The  ratber  con- 
fusing distinction  between  guardians'  sales  for  different  pur- 
poses, and  the  curative  statutes  applicable  to  them,  still  remains 
in  the  Michigan  statutes.  The  curative  section  of  chapter  230 
provides  that  the  sale  shall  not  be  avoided  for  irregularities  if 
it  shall  appear :  (1)  That  the  guardian  was  licensed  by  a  pro- 
bate court  of  competent  jurisdiction.  (2)  That  he  gave  a  bond 
which  was  approved  by  the  judge  of  probate  in  case  any  bond 
was  required  h/  the  court  upon  granting  the  license.  (3)  That 
he  took  the  prescribed  oath.  (4)  That  he  gave  notice  of  the 
time  and  place  of  sale  as  prescribed  by  law ;  and  (5)  that  the 
premises  were  sold  accordingly  by  public  auction  and  are  held 
by  one  who  purchased  them  in  good  faith.*^ 

§  863.  Meai  estate  of  insane  or  incompetent  person  in  Minne- 
sota.—  If  the  ward  has  a  husband  or  wife  living,  the  home- 
stead of  the  ward  cannot  be  sold  or  mortgaged  unless  such 
husband  or  wife  joins  in  the  deed  or  mortgage,  and  the  sale 
or  mortgage  of  any  lands  in  which  they  do  not  join  cannot 
affect  their  interests  or  estate  therein.*^'*  The  husband  or  wife 

only>  The  probate  code  has  omitted  this  statute.  In  case  of  collateral  at- 
these  special  provisions.  Void  sales  tack  upon  the  sale  by  the  ward  or  his 
cannot  prejudice  the  rights  nor  divest  grantei^  this  omission  "could  not 
the  title  of  persons  having  an  estate  probably  be  supplied  by  the  court'* 
in  land.  Christiancy,  J.,  in  Hoffman  People  v.  Circuit  Judge^  19  Mich. 
V.  Harrington,  28  Mich.  89,  101.  296,  298-9.  Omission  to  sign  report 
*^  Howell's  Stat,  g  610a  Prob-  of  sale  not  fatal  Ellsworth  v.  Hall, 
ably  the  court  of  '*  competent  juris-  48  id.  407,  410.  "Ck)mpetent  juris- 
diction "  means  the  same  as  the  court  diction  **  does  not  require  that  a  suffi- 
"  having  jurisdiction  '*  in  §  6076.  The  cient  petition  for  license  should  be 
bond  (subd.  2)  is  required  absolutely  shown.  Dexter  v.  Cranston,  41  Mich, 
by  the  statute,  and  the  sale  is  void  448;  ToU  v.  Wright,  87  id.  98;  Blan- 
without  it,  whether  required  by  the  chard  v.  De  Gra£^  60  id.  107,  110. 
order  of  the  court  or  not  (Stewart  Confirmation  is  not  essential  under 
V.  Bailey,  28  Mich.  251X  and  oath,  this  statute.  Blanchard  v.  De  Graff, 
Byder  v.  Flanders,  80  id.  836, 84a  If  supra,  p.  112.  If  the  record  is  lack- 
any  of  the  requisites  of  the  first,  ing,  the  essentials  under  this  statute 
second,  third  and  fourth  subdivisions  may  be  shown  by  other  competent 
are  wanting,  the  sale  is  void,  though  evidence  —  the  best  evidence  attain- 
the  premises  are  held  by  a  purchaser  abla  Id.  111.  This  is  a  statute  of 
is  good  faith.  Id.  A  report  and  con-  repose  which  has  existed  unchanged 
firmation  of  the  sale  are  required  by  since  1838,  in  Michigan.  (Joodal^  v 
reference  to  the  previous  chapter,  in  Henkel,  60  id.  382,  d36» 
§  6094  (sec.  15,  ch.  78,  R.  a  1846X  ^Probate  Code,  sec  195. 
though  not  required  to  appear  by 
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of  any  person  adjudged  insane  or  incompetent  may  convey  or 
mortgage  their  own  property  (except  a  homestead)  as  fully  as 
if  unmarried.** 

§  864.  Bight  of  way  for  railroads  in  Minnesota. —  Guard- 
ians in  Minnesota  are  also  authorized  to  sell  and  convey  right 
of  way  for  a  railroad  upon  agreement  between  the  guardian 
and  th^  railroad  company,  upon  verified  petition  of  the  guard- 
ian and  the  company,  setting  forth  the  names  of  the  wards 
and  of  the  company,  description  of  the  lands  used  or  taken, 
and  for  what  purpose,  terms  of  sale,  and  that  the  price  agreed 
upon  is  the  just  and  full  value  of  the  lands.  Upon  the  filing 
of  the  petition  the  judge  of  probate  determines  the  matter  in 
a  summary  manner  without  notice.^ 

^  Id.,  sec.  19(1  Mid,  8ec&  188-6L 
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§  865.  Importance  of  the  subject.  —  The  adoption  of  children 
is  a  frequent  occurrence  and  the  effects  of  the  proceeding  are 
of  so  grave  a  character  that  it  should  be  consummated  only 
after  a  careful  scrutiny  and  consideration  of  the  situation  and 
circumstances  of  the  parties  to  it,  the  best  interest  of  the 
child  if  young  being  always  the  first  consideration.* 

§  866.  Origin  of  the  practice. —  The  admission  of  a  stranger 
by  birth  to  the  privileges  and  statics  of  a  child  is  a  practice  of 
ancient  origin.^  It  was  regulated  by  the  law  in  Greece  and 
ancient  Boman  law,  the  code  of  Justinian,  and  by  the  law  of 
many  of  the  modern  countries  of  Europe.  It  is  a  common 
practice  in  Asia,  and  the  ceremony  of  adoption  was  prescribed 
by  the  law  of  Mohammed.*    Originally,  only  those  who  had 

1  Though  the  preceedings  are  held  *  Ena,  art  "  Adoption ; "  Reinders 
in  the  district  court  in  Minnesota,  t.  Koppelmann,  94  Ma  844;  Morrison 
the  statute  is  so  nearly  the  same  as  t.  Seeision's  Estate,  70  Mich.  297, 806-7. 
that  of  Wisconsin,  and  the  subject  so  It  is  not  recognized  by  the  common 
important,  that  the  two  are  collated  law  of  England  and  exists  in  the 
together  in  this  edition.  United  States  only  by  special  statute. 

2  Vide  Genesis,  zlviii,  5 ;  Exodus,  ii,  Id.  805. 
10. 
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no  children  could  adopt  the  child  of  others;  but  our  statute 
has  no  such  limitation. 

§  867.  Adults  may  he  adopted  in  Wisconsin. —  These  stat- 
utes authorize  the  adoption  of  a  child  only.  But  the  Wiscon- 
sin statute  now  provides  that  "  such  child  may  be  adopted 
after  arriving  at  the  age  of  twenty-one  years  as  well  as  before 
reaching  that  age."  * 

§  868.  Proceeding  in  Wisconsin  and  Minnesota. —  The  pro- 
ceeding is  upon  petition  to  the  court  (the  district  court  in 
Minnesota)  for  leave  to  adopt  a  child  not  his  own  by  birth. 
The  petition  should  show  that  the  petitioner  is  an  inhabitant 
of  the  state,  that  his  residence  is  in  the  county  where  the  pe- 
tition is  presented,  and  if  by  a  married  person,  the  husband 
or  wife  must  join  in  the  petition.*  The  petition  should  set 
forth  the  names,  residence  and  relation  of  the  petitioners  (if 
husband  and  wife) ;  the  name  and  date  of  birth  of  the  child  ; 
names  and  residence  of  the  child's  parents;  which,  if  either, of 
the  parents  is  dead,  or  has  abandoned  the  child,  or  gone  to 
parts  unknown;  who,  if  any  person,  is  guardian  of  the  child, 
or,  if  it  has  no  parent  or  guardian,  who,  if  any,  is  next  of  kin 
of  the  child  residing  in  the  state,  or  otherwise,  as  the  facts 
may  be ;  and  that  the  petitioners  are  of  sufficient  ability  to 
bring  up  and  furnish  suitable  nurture  and  education  for  the 
child,  having  reference  to  the  degree  and  condition  of  its  par- 
ents.' If  it  is  desired  to  have  the  name  of  the  child  changed 
to  that  of  the  adopting  parents,  the  prayer  of  the  petition 
should  include  that  as  well  as  the  order  which  the  statute 
authorizes  as  to  the  status  of  the  child. 

§  869.  Who  must  consent —  If  the  child  is  fourteen  years 
old,  or  more,  he  must  come  into  the  county  court  and  consent 
in  writing  to  the  proposed  adoption  in  Wisconsin.    In  Minne- 

^  Sea  4021,  as  amended  by  Laws  of  might  join  in  a  petition  with  her  hus- 
1887,ch.46(S.&R  An.  Stat,  sec.  4021).  band,  but  it  would  seem  necessaiy 
The  Massachusetts  statute  authorizes  that  she  be  represented  by  a  guard- 
any  adult  person  to  adopt  any  other  ian.    See  ante,  §  76,  and  note& 
younger  than  himself.    This  amend-  *  R.  S.,  sec  4021 ;  Laws  1887,  oh.  46; 
ment  to  the  Wisconsin  statute  leaves  Minn.,  §  26  (Form  219.) 
no  limitation  as  to  the  age  of  either  •  R  S.,  sec&  4021-^ ;  Minn.,  §§96-8. 
party  apparently,  though  presumably  If  the  child  is  over  twenty-one  years 
a  minor  could  not  (or  would  not  be  old,  much  of  this  might  be  omitted 
permitted  to)  adopt  an  adult  person,  in  Wisconsin* 
Perhaps  a   wife   under  twenty-one 
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sota  he  must  consents  Written  consent  most  be  given, 
whether  the  child  is  over  or  under  fourteen,  by  the  living 
parents  of  the  child,  unless  the  court  shall  find  that  one  of 
them  has  abandoned  the  child,  or  gone  to  parts  unknown.  In 
that  case  the  consent  may  be  given  by  the  parent,  if  any, 
having  the  care  of  the  child.  If  both  parents  are  dead,  or  have 
abandoned  the  child,  such  consent  may  be  given  by  the  guard- 
ian ;  or,  if  there  is  no  parent  or  guardian  to  consent,  consent 
may  be  given  by  any  of  the  next  of  kin  of  such  child  residing 
in  the  state,  or,  in  the  discretion  of  the  court,  by  some  suitable 
person  to  be  appointed  by  the  court  in  Wisconsin ;  by  the 
chairman  of  the  board  of  county  commissioners  in  Minnesota. 
If  the  child  is  not  born  in  lawful  wedlock,  consent  may  be 
given  by  the  mother.  If  the  child  has  reached  the  age  of 
twenty-one,  in  Wisconsin,  no  other  person  need  consent." 

§  869oj.  Notice  of  hearing  in  Minnesota. —  In  Minnesota,  if 
both  parents  are  dead  or  have  abandoned  the  child,  and  it  has 
no  guardian  or  any  known  next  of  kin  in  the  state,  a  time  and 
place  for  hearing  the  petition  is  fixed  by  the  court,  and  notice 
given  by  publication  in  some  newspaper  of  general  circulation 
published  in  the  county;  or,  if  none,  then  at  the  capital  of  the 
state,  at  least  three  successive  weeks,  the  last  publication  to 
be  at  least  ten  days  before  the  hearing.* 

§  870.  Hearing  and  order. —  Upon  the  petition  and  consent 
being  filed,  the  court  doubtless  may  (and,  if  the  parties  are 
unknown,  should)  require  such  further  evidence  as  will  satisfy 
the  court :  (1)  Of  the  identity  and  relations  of  the  persons, 
petitioners,  child  and  consenting  party.  (2)  That  the  peti- 
tioners are  of  sufficient  ability  to  bring  up  and  furnish  suitable 
nurture  and  education  for  the  child,  having  reference  to  the 
degree  and  condition  of  the  parents.  (3)  That  it  is  proper 
that  such  adoption  shall  take  effect.* 

7  R.    S.,   sec.    4021 ;    MinD.,    §    28  whicb  might  render  it  voidable  by 

(Forms  220,  221,  222).  the  child,  at  her  option ;  but  being 

*R  &,  sec  4022;LawBl887,  ch.  45,  for   her   benefit,    it    could   not   be 

860.  2 ;  Minn.,  §  27.    The  consenting  avoided  by  another  to  deprive  her  of 

person  acts  as  a  special  guardian  and  the  adopting  parentis  estate.    Sewall 

should  care  for  the  interests  of  the  v.  Roberts,  116  Mass.  262,  276. 

child  aa  such.    Where   a  guardian  *»§29. 

adopted  his  ward,  and  as  guardian  *R.  S.,  sea  4028;  Minn.,  §  80  (Form 

consented  to  the  adoption  by  himself,  223). 
it  was  held  to  be  an  irregularity 
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§  871.  OrAefr  or  decree. —  The  order  of  the  court  should  re- 
cite the  facts  fully  on  these  points,  and,  it  would  seem,  should 
find  specially  all  the  facts  essential  to  the  jurisdiction,  as  the 
residence  of  the  petitioners,  and  which  authorize  the  order 
upon  the  consent  of  the  person  upon  whose  consent  it  is  made. 
The  form  of  the  order  (decree  in  Minnesota)  is,  that  from  and 
after  the  date  thereof  the  child  shall  be  deemed,  to  all  legal 
intents  and  purposes,  the  child  of  the  petitioners;  and,  also, 
when  proper,  that  the  name  of  the  child  be  changed  to  that 
of  the  parents  by  adoption.^* 

§  871a.  Procedure  in  Michigan. —  In  Michigan  the  law  pro- 
vides that  when  any  person  or  persons  desire  to  adopt  any 
minor  child,  and  change  the  child's  name  to  their  own  family 
name,  "  with  intent  to  make  such  child  his,  her  or  their  heir," 
it  may  be  done  with  the  consent  (a)  of  the  parents  or  survivor 
of  them,  if  either  is  living;  (b)  or,  if  abandoned  by  one  parent, 
with  the  consent  of  the  other ;  (c)  if  illegitimate,  with  the  con- 
sent of  the  mother ;  (d)  if  the  child  is  an  orphan,  or  aban- 
doned by  its  parents  or  parent,  then  with  the  consent  of  the 
nearest  of  kin  or  guardian,  or  of  the  principal  officer  of  any 
asylum,  hospital  or  home  of  which  the  child  is  an  inmate,  or 
of  two  superintendents  of  the  poor  of  the  county,  or  the  di- 
rector of  the  poor  of  the  city  or  township  in  which  the  child 
resides,  or  the  principal  officer  of  any  institution,  public  or 
private,  in  the  state  or  elsewhere,  in  whose  care  sueh  orphan 
or  abandoned  child  may  be;  (e)  if  the  parents,  surviving  par- 
ent, mother  of  an  illegitimate  child,  or  parent  who  has  not 
abandoned  the  child,  if  one  has  abandoned  it,  has,  in  a  writ- 
ing duly  executed  and  acknowledged  before  an  officer  author- 
ized to  take  acknowledgment  of  deeds,  surrendered  and  re- 
leased all  parental  rights  in  and  to  such  child,  and  the  custody 
and  control  thereof,  to  an  incorporated  asylum,  hospital  or 
home  in  which  it  is  an  inmate,  for  the  purpose  of  enabling 
such  corporation  to  have  the  child  adopted  and  its  name 
changed  and  made  an  heir  under  this  act,  then  by  the  consent 
of  the  principal  officer  of  such  corporation.    In  such  case  the 

10  R  a,  sec.  4028 ;  Minn.,  §  80.  The  '<  Any  person  "  may  appeal  from  the 

usual  form  for  change  of  name  is  to  order  of  adoption  on  behalf  of  the 

add  the  family  name  of  the  peti-  child  in  Wisconsin.    8ea  4081. 

tioner  to  the  f  uU  name  of  the  child.  v 
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release  aforesaid  is  to  be  filed  with  the  instrument  of  adop- 
tion  in  the  probate  court,  (f)  If  such  child  is  legally  an  in- 
mate of  the  state  public  school,  the  superintendent  of  such 
school  and  county  agent  of  the  state  board  of  charities  for  the 
county  where  the  person  adopting  the  child  resides  must  con- 
sent, (g)  In  every  case  the  child  must  also  consent  if  above 
the  age  of  ten  years.^** 

§  871b.  now  adoption  consummated  in  Michigan. —  The  per- 
son or  persons  adopting  the  child  (wife  or  husband,  if  any, 
joining)  and  the  person  or  persons  so  authorized  to  consent  to 
the  adoption  make,  under  their  hands  and  seals,  an  instrument 
in  writing  "  whereby  they  shall  declare  that  such  child,  nam- 
ing him  or  her  by  the  name  he  or  she  has  usually  borne,  is 
adopted  as  the  child  of  the  person  or  persons  first  above  re- 
ferred to,  and  that  he,  she  or  they  intend  to  make  such  child 
his,  her  or  their  heir,  and  shall  state  the  full  name  they  desire 
such  child  shall  bear."  The  execution  of  this  instrument  is  to 
be  acknowledged  by  the  persons  signing  it  before  some  officer 
authorized  to  take  acknowledgments,  and  is  to  be  presented 
to  and  filed  with  the  judge  of  probate  in  the  county  where 
the  adopting  parties  reside.^** 

§  871a  Investigation  and  order. —  The  judge  is  required  to 
investigate,  and,  if  he  shall  be  satisfied  of  the  good  moral 
character  and  ability  to  support  and  educate  such  child,  and 
of  the  suitableness  of  the  home  of  the  person  or  persons 
adopting  such  child,  he  shall  make  an  order  to  be  entered  on 
the  journal  of  the  probate  court  "  that  such  person  or  per- 
sons do  stand  in  the  place  of  a  parent  or  parents  to  such 
child,  and  that  the  name  of  such  child  be  changed  to  such 
name  as  shall  be  designated  in  said  instrument  for  that  pur- 
pose." ^^ 

§  872.  Effect  of  such  adoption. —  The  effect  of  such  adop- 
tion, as  defined  by  the  statute  of  Wisconsin,  is  to  give  the 
child,  ^'  for  the  purposes  of  inheritance  and  succession  by  such 

!•»  Act  77, 1891,  sees.  1,  2.  cause  the  object  wai  not  expressed 

wto  Id.,  sees.  8, 4.  in  the  titla    People  t.  Congdon,  77 

io«  Id.,  sea  6.    The  former  legisla-  Mich.  851.    The   minale  details  of 

tion  of  1861  (Howeirs  Stat,  ch.  242X  this  act  (77, 1801)  seem  to  cover  all 

which  was  repealed  in  1887  (8  id,  ch.  possible  casea 

242X  was  held  unconstitutional  be- 
29 
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child,  custody  of  the  person  and  right  of  obedience  by  such 
parents  by  adoption,  and  all  other  legal  consequences  and  in- 
cidents of  the  natural  relation  of  parents  and  children,"  the 
same  status  as  their  own  child  by  birth,  with  the  single  excep- 
tion that  it  cannot  inherit  from  the  property  expressly  limited 
to  the  heirs  of  the  body  of  such  parents.  The  natural  parents 
are  deprived  by  it  of  aU  legal  rights  whatsoever  respecting  the 
child,  and  the  child  is  freed  from  all  legal  obligations  of  main- 
tenance and  obedience  to  them.^^  In  Minnesota  the  adopted 
child  is  ^'  deemed,  as  respects  all  legal  consequences  and  inci- 
dents of  the  natural  relation  of  parent  and  child,  the  child  of 
such  parent  or  parents  by  adoption,  the  same  as  if  he  had 
been  born  to  them  in  lawful  wedlock,  except  that  such  adop- 
tion shall  not  in  itself  constitute  such  child  the  heir  of  such 
parent,  or  parents  by  adoption."  The  natural  parents  are  de- 
prived by  the  decree  of  all  legal  rights  in  relation  to  the 
child,  and  the  child  freed  from  all  obligations  to  them."*  The 
Michigan  statute  provides  that  the  adopted  child  ^^  shall  there- 
after be  known  and  called  by  such  new  name,  and  the  person 
or  persons  so  adopting  such  child  shall  thereupon  stand  in  the 
place  of  a  parent  or  parents  to  such  child  in  law  and  be  liable 
to  all  the  duties  and  entitled  to  all  the  rights  of  parents 
thereto;  and  such  child  shall  thereupon  become  and  be  an 
heir  at  law  of  such  person  or  persons  the  same  as  if  he  or  she 
were  in  fact  the  child  of  such  person  or  persons."  "* 

§  873.  Force  of  these  statutes, —  It  would  seem  that  language 
could  hardly  express  in  stronger  terms  an  entire  change  of  re- 
lationship, and  intention  to  establish  all  the  consequences  of 
the  natural  relation  of  parents  and  child,  which  legislative 
power  can  establish  between  strangers,  than  these  statutes 
express.  The  most  important  consequence^  however,  is  excepted 
in  Minnesota. 

§  874.  Construction. —  The  Wisconsin  statute  was  originally 
copied  substantially  from  a  Massachusetts  statute  of  1851 
which  was  construed  in  SewaU  v.  Hoherts.^ 

n  R  &,  sec.  4024  "^  Act  77, 1891,  sea  8. 

"'^§§  81*  82.  The  policy  of  the  i<  115  Ma8&  262.  The  language  of 
Minnesota  statute  in  reepect  to  heir-  the  statute  as  to  the  rights  of  the 
ship  is  the  reverse  of  that  of  most  adopted  child  was  the  same  as  in  sec- 
statutes  of  this  character.  tion  4024  of  our  statute^  only  that  it 
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§  875.  The  same. —  In  PenDsylvania,  under  a  similar  statute, 
which  authorizes  the  court  to  decree  that  the  adopted  child 
^*  is  the  heir  of  such  adopting  parent,"  and  provides  that  the 
natural  and  adopted  children  shall  inherit  from  each  other, 
under  a  devise  in  trust  to  be  conveyed  to  "  her  children  and 
the  heirs  of  her  children  forever,"  it  was  held  that  her  chil- 
dren would  take  as  purchasers  under  the  will  of  the  testator, 
and  not  by  inheritance  from  her,  and  the  adopted  child  was 
excluded." 

§  876.  Adopting  parents  do  tiot  inherit  from  adopted  child. 
In  the  only  case  that  has  arisen  in  Wisconsin,  the  question 
was  whether  when  the  child  died  owning  lands  (inherited 
from  his  parents)  the  adopting  parents  inherited.  It  was  held 
that  they  did  not.^*  The  same  was  held  under  a  similar  stat- 
ute in  Indiana." 

added  to  the  exception  that  he  could  ciTil  law  presumed  the  assent  of  the 
not  take  property  limited  to  the  minor  unless  his  dissent  expressly 
heirs  of  the  bodies  of  the  adopting  appeared.  If  the  proceeding  was  one 
parents  the  words,  "nor  property  that  was  beneficial  to  the  minor  and 
from  the  lineal  or  collateral  kindred  the  court  was  satisfied  on  that  point; 
of  such  parents  by  right  of  repre-  her  assent  would  be  presumed  upon 
sentation.*'  Page  270.  The  courts  well-recognized  principles."  Champ- 
Morton,  J.,  says  that  **  the  statute  is  lin,  J.,  in  Morrison  v.  Session's  Estate, 
an  important  one,  general  in  its  ap-  70  Mich.  297,  807. 
plication,  and  passed  by  the  legislature  "Schafer  v.  Eneu,  54  Pa.  St  804, 
as  the  guardian  of  the  public  inter-  806.  Residue  devised  to  "  lawful 
ests,  and  is  to  be  upheld  unless  it  heir&"  See  Morrison  ▼.  Session's 
clearly  exceeds  their  powers.*'  Page  Estate,  supra;  Bowdlear  v.  Bowdlear, 
277.  *'  The  fact  that  the  statute,  as  one  112  Masa  184.  It  was  held  in  Penn- 
of  its  incidental  effects,  changes  the  sylvania,  also,  that  an  inheritance  by 
descent  and  devolution  of  property  an  adopted  child  was  subject  to  a 
does  not  render  it  invalid,  unless  it  collateral  inheritance  tax.  Ck)mmon- 
def  eats  vested  rights."  Page  27a  The  wealth  v.  Nancrede,  82  Pa.  St  889. 
adoption  in  this  case  changed  the  '^  Hole  t.  Bobbins,  58  Wi&  514 
succession  to  $100,000.  See,  also^  ^^  Bamhizel  v.  Ferrell,  47  Ind.  885. 
Burrage  v.  Briggs,  120  Mass.  lOa  The  It  was  held  that  the  natural  mother 
law  of  Massachusetts  was  revised  in  inherited  from  the  child  property 
1876  and  provides  for  inheritance  by  which  the  child  had  inherited  from 
the  adopting  parents  and  their  kin-  the  adopting  parent  See  Barnes  v. 
dred  from  the  adopted  child,  except-  Allen,  25  id.  222,  226.  In  Missouri, 
ing  of  property  acquired  by  gift  or  where  the  adoption  is  by  deed  re- 
inheritance  from  his  natural  kindred,  corded  and  makes  the  adopted  child 
Stat  MassL  1876,  ch.  218»  construed  the  heir  of  the  adopting  parent,  with 
Edd's  Appeal,  187  Mass.  846.  See  Hole  all  the  rights  of  a  child  against  law- 
▼.  Bobbins,  58  Wi&  514  521.    •*  The  f ul  parents  for  support^  etc^  the  rule 
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§  877.  Statutes  should  he  stricUy  followed.—  Enough  is  dis- 
closed by  the  few  cases  found  on  the  subject  to  show  that 
grave  and  important  questions  may  arise  as  to  the  inheritance 
of  property  under  such  statutes,  however  broad  their  terms, 
and,  in  the  proceedings  for  adoption,  great  care  should  be  ex- 
ercised that  they  may  be  in  stnct  compliance  with  the  statute, 
so  that  whatever  rights  may  pertain  to  the  condition  of  an 
adopted  child  may  be  fully  secured  to  the  child.  Important 
rights  might  be  imperiled  by  slight  carelessness  in  the  pro- 
ceedings. 

§  877a.  Mevocation  of  adoption. — Cases  have  occurred  where 
for  some  cause  the  adopting  or  consenting  parents,  or  both, 
have  desired  to  undo  the  work  of  adoption.  If  any  mistake 
or  fraud  had  intervened  whereby  the  interests  of  the  adopted 
child  were  prejudiced,  on  well-settled  principles  of  equity, 
doubtless  the  order  might  be  revoked.  But  probably  it  could 
not  be  revoked  merely  because  the  parties  had  changed  their 
minds.  The  duties  and  obligations  assumed  are  the  same  as 
those  toward  their  own  oflPspring  and  can  no  more  be  avoided 
or  shaken  off  when  once  assumed." 

is  the  same.  Reinders  v.  Koppelmann,  be  lawfuUy  revoked,  he  did  not  in- 
94  Ma  844.  A  recent  statute  in  Wis-  tend  the  adopted  child.  The  adop- 
consin  guards  against  such  conse-  tion  was  under  the  act  held  uncon- 
quences  as  resulted  in  Barnhizel  v.  stitutional  in  People  v.  Congdon,  77 
Ferrell,  upon  the  death  of  the  child.  Mich.  851.  An  adopted  child  shares 
Laws  1882,  ch.  222.  Also  a  recent  in  the  residue  when  the  residuary 
statute  of  Michigan.  Act  81, 1891.  bequest  lapsea  Burrage  v.  Briggs, 
16  In  Morrison  v.  Session's  Estate,  120  Masa  108.  A  chUd  legally  adopted 
9uprat  page  304,  is  such  an  order  of  in  one  state  under  a  statute  not  re- 
revocation  :  **  It  may  have  been  and  pugnant  to  the  constitution  and  law 
probably  was  unauthorized  by  law."  of  another  retains  its  rights  when  the 
Page  807.  But  the  determination  of  family  removes  to  such  other  state, 
that  question  was  not  necessary  in  and  may  inherit  there.  Boss  v.  Ross, 
the  case,  and  no  case  has  been  found  129  Masa  24a  When  the  statute 
which  decides  it  It  was  determined  only  authorizes  adoption  by  a  resi- 
that  by  a  gift  of  the  remainder  to  his  dent  of  the  state,  adoption  by  peraons 
'*  lawful  heirs "  in  a  will  made  after  domiciled  in  another  state  is  void, 
the  testator  supposed  the  adoption  to  Foster  v.  Waterman,  124  Mass.  592l 
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on  bond. 


§  901.  When  suits  on  bonds  author- 
ized. 

902L    Rule  under  third  subdivision. 

903.  Upon  refusal  to  perform  any 
order,  etc. 

904  Suit  by  -  administrator  de 
bonis  non. 

905.  Permission  without  notioa 

906.  When  the  principal  is  dead  in 

Wiscons^ 

907.  When  suit  in  name  of  the 

judga 

908.  Permission  to  sue  must  be  by 

order  or  decrea 

< 

909.  Claims  against  deceased  sure- 

ties. 
909a  Judgment  in  suit  for  benefit 
of  a  particular  person. 

910.  Distribution  of  moneys  col- 

lected. 

911.  Action  against  heirs,  etc.,  of 

deceased  surety. 

912.  Limitation    of    actions    on 

bonda 

918L    Successive  suits. 

914  Guardians'  bonds  in  Wiscon- 
sin. 

915b    Guardian's  sale  bond. 

91G.  Equitable  considerations  as 
to  sureties. 

917.    Rule  as  to  liability. 

9ia    Practice. 

918a  In  Minnesota. 


§  878.  Peculiarity  of  the  ecclesiastical  courts.—  One  pecul- 
iarity in  the  jurisdiction  of  the  ecclesiastical  courts  of  Eng- 
land was  that  they  had  no  process  for  enforcing  their  own 
decrees,  orders  or  sentences,  either  final  or  interlocutory.^ 

1  Ante,  ch.  II,  n.  58.    Disobedience    munication  for  contempt    The  pro- 
to  a  citation  was  punished  by  excom-    cess  to  punish  the  contem  j>t  was  a 
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§  879.  Same  in  courts  of  probate  with  exceptions. — The  same 
peculiarity  exists  in  the' jurisdiction  of  our  courts  of  probate, 
excepting  where  the  statutes  have  provided'  a  sufficient  pro- 
cess, and  when  that  is  not  done,  the  ultimate  remedy  is  still 
by  resort  to  another  tribunal* 

§  880.  Exceptions. —  But  the  probate  courts  are  clothed  with 
all  the  powers  of  courts  of  equity  under  our  statutes  to  enforce 
or  punish  disobedience  to  such  orders,  judgments  and  decrees, 
interlocutory  or  final,  as  they  have  jurisdiction  to  make,  and 
which  may  be  enforced  by  process  against  the  person.*  In 
some  special  cif^es  the  power  to  proceed  in  a  summary  man- 
ner to  punish  disobedience  to  the  orders  of  the  court  is  given 
by  special  statutes,  as  neglect  or  refusal  to  deliver  the  will  of  a 
deceased  person  into  court  after  .due  notice  or  citation  ;^  refusal 
to  appear  and  answer  interrogatories  on  a  charge  of  embezzle- 
ment or  concealment  of  property  of  an  estate  when  cited  for 
that  purpose,'  and  upon  like  proceedings  in  relation  to  the 
property  of  wards  within  the  jurisdiction  of  the  court.* 

§  881.  Special  statute.— And  in  Wisconsin  and  Michigan  if 
any  person  shall  refuse  or  neglect  to  perform  any  order,  judg- 
ment or  decree  of  a  county  (probate)  court,  such  court  may 
issue  a  warrant  directed  to  any  sherifF,  constable  or  other 
proper  officer  in  the  state,  requiring  him  to  apprehend  and 
imprison  such  person  in  the  common  jail  of  the  county,  until 
he  shall  perform  such  order,  judgment  or  decree,  or  be  deliv- 
ered by  due  course  of  law.^ 

writ  de  excommunicato  capiendo  is-  statea    See  2  Woemer,  Am.  Law  of 

sued  out  of  chancery  on  a  ^igniflca^'  Ad  866L 

vit  from  the  ecclesiastica]  court*  and  *  As  courts  of  record.  R  &,  ch.  160^ 
made  returnable  in  the  court  of  sec.  8477  e^seg.;  Minn.  €(en.  Stat  187^ 
king's  bench,  under  which  the  of-  ch.87;  Probate  Code^  sea  811 ;  How- 
fender  was  imprisoned  until  he  was  ell's  Stat,  ch.  256  and  g  6706  (Forms 
absolved  by  performance,  as  he  had  224  to  283)i 

been  cited.    Stat  6  £liz./ch.  2a   See  «R.  &,  sea  8786;   Probate  Ck)de^ 

Doran  v.  Dempeey,  1  Bradl  Sur.  490,  sea  24;  HowelI*s  Stat,  §  6800. 

491.    The  final  remedy  of  persons  in-  *R.  &,  sea  8826;   Probate  Code^ 

terested  in  estates  was  in  the  court  sea  92 ;  Howell's  Stat,  §  6877. 

of  chancery  or  by  suit  on  the  bond  <R.  &,  sea  8989;  Howell*s  Stat,, 

of  the  executor  or  administrator.  g  6888. 

3 See   ante,  ch.  XVU,  n.  22,  28;  7R.  a,  sea  2460;  Howell's  Stat» 

ch.  XII,  n.  56,  88,  89.    Power  to  en-  g  6763.  <<  Order,  sentences  or  decreeb** 

force  the  payment  of  debts  allowed  ante,  g  55. 
by  them  is  given  in  a  few  of  the 
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§  882.  Origin  of  this  statute. —  This  statute  is  not  found  in 
Massachusetts,  and  originated  *  in  Yermont,  where  it  has  been 
in  the  statutes  sinoe  1797,  but,  it  seems,  was  as  little  used  as 
it  has  been  in  Wisconsin  until  1859,  when  it  was  attempted, 
under  its  provisions,  to  enforce  the  payment  of  the  balance 
found  due  on  settlement  of  the  accounts  of  an  administrator 
who  was  removed,  to  his  successor.  The  scope  and  purpose 
of  it  is  considered  in  an  able  opinion  by  Eedfield,  0.  J.,'  after 
elaborate  argument  by  able  counsel  on  both  sides. 

§  883.  Effect  of  the  decree  in  that  case. —  The  decree  merged 
the  items  in  a  money  debt  and  was  the  same  in  principle  as  a 
decree  of  distribution  to  creditor  or  heirs  or  legatees,  and  the 
probate  court  had  no  further  power  to  enforce  it.'* 

§  884.  Pwrpose  of  the  statute. —  The  purpose  of  the  statute 
is  to  give  to  the  probate  courts  the  power  "  to  require  specific 
acts  to  be  done  by  their  officers  tod  appointees,  for  the  fur- 
therance of  justice  and  equity,  and  the  due  administration  of 
the  law  in  matters  pending  in  that  court ; "  to  confer  upon 
the  probate  courts  the  powers  which  belonged  to  courts  of 
equity  in  enforcing  their  interlocutory  decrees  in  regard  to  all 
pending  proceedings  in  that  court,  so  as  to  enable  them  to 
bring  them  to  a  final  determination  or  decree."  ^ 

§  885.  When  it  might  apply. —  In  cases  where  the  defendant 
has  in  his  possession  family  memorials,  such  as  pictures,  busts 
and  other  mementoes,  the  power  of  a  court  of  equity  to  en- 
force specific  performance  of  a  final  decree  by  process  of  con- 
tempt is  conceded,  ^^  and  very  likely  in  a  case  where  the  de- 
fendant had  specific  money  in  stocks  or  in  a  parcel,  which  he 
had  no  right  to  use,  but  of  which  he  was  the  mere  depositary ; 
and  it  would  seem  that  the  probate  court  might  fairly  be  re- 
garded as  possessing  some  such  power  in  the  disposition  of 
estates  under  these  statutory  provisions  as  we  accord  to  the 
court  of  chancery."  "  But  "  the  probate  courts  were  left,  and 
intended  to  be  left,  without  the  power  of  enforcing  their  final 
pecuniary  decrees,  in  the  nature  of  judgments  merely,  by  pro- 
cess of  execution."  " 

8  At  least  the  writer  has  not  been  iild,  886b 

able  to  trace  it  to  any  other  source.  i^  Id.,  885,  SSOL 

B  In  re  Bingham,  82  Yt  82ft  » Id.,  889. 

w Id.,  84a  "Id,  887. 
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§  886.  A  Wisconsin  case. —  In  Wisconsin  the  attempt  was 
made  to  enforce  payment  by  an  administrator  in  a  similar 
case  in  a  court  of  equity  by  attachment  as  for  contempt.  It 
was  held  that  the  balance  in  such  a  case  is  a  debt  arising  out 
of  and  founded  in  contract,  and  the  proceeding  was  a  viola- 
tion of  the  constitutional  provision  against  imprisonment  for 
debt." 

§  887.  JBi/Ze  in  New  Yarh. —  In  New  York  it  was  formerly 
held  in  the  court  of  chancery  that  since  the  act  abolishing 
imprisonment  for  debt,  a  final  decree  against  the  executor  for 
the  payment  of  a  debt  of  his  testator  could  not  be  enforced  by 
attachment,  unless  the  executor  has  funds  in  his  hands  appli- 
cable thereto.'*  The  statute  of  that  state  authorized  the  sur- 
rogate '^  to  enforce  all  lawful  orders,  processes  and  decrees  of 
his  court  by  attachment  against  the  persons  of  those  who  shall 
neglect  or  refuse  to  comply  with  such  orders  and  decrees,  and 
to  execute  such  process ; "  and  it  is  fully  established  now  in 
that  state,  that  final  decrees  for  payment  of  money  by  guard- 
ians, administrators  and  executors  may  be  enforced  by  attaoh- 
ment.^^  The  same  remedy  has  been  applied  in  the  surrogate's 
court  in  case  of  a  defaulting  executor,^*  in  a  case  where  the 
executor  had  squandered  the  assets  and  left  a  debt  unpaid. 
But  it  is  held  that  if  the  executor,  on  the  return  of  the  attach- 
ment, sets  up  his  inability  to  pay,  he  will  not  be  committed 
until  an  investigation  is  had  as  to  the  truth  of  the  allegation, 
and  that  the  proceedings  on  the  investigation  would  be  con- 
ducted ^'  as  was  customary  in  the  late  court  of  chancery  on 
creditors'  bills."  " 

§  888.  Conflict  of  authorities. —  In  the  Vermont  case  cited 
the  court  comments  upon,  and  expressly  dissents  from,  the 

^In  re  Blair,  4  Wisi.  6^    See  Reg-  insane  person.    It  leaves  the  princi- 

ister  V.  State,  8  Minn.  214  (186).    In  pie  of  the  Vermont  and  Wisconsin 

State  y.  Wilcox,  24  Minn.  148,  the  cases  undecided, 

probate  court  attached  a  county  treas-  >*  Hosack  v.  Rogers,  11  Falge,  ((08. 

urer  for  contempt  in  refusing  to  pay  i"  Seaman  v.  Duryea,  11  N.  Y.  824^ 

a  judgment  for  coet&    The  fact  that  828;  a  C,  10  Barbour,  628. 

it  was  a  "money  judgment*' is  al-  ^Woodhead's   Estate^   1   Tucker, 

luded  to  in  the  opinion,  and  it  was  Sur.  92  (1868). 

held  that  it  could  not  be  enforced  in  ^^Doran  v.  Dempsey,  1  Bradf.  Sur. 

that  way.    But  neither  the  county  490,  498«  494.     See,  also^  Saltus  v. 

nor  the  treasurer  was  a  party  to  the  Saltus,  2  Lansing,  9 ;  Frear's  Case,  15 

proceeding,  which  was  to  commit  an  Abb.  Pr.  850. 
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decision  in  Seamcm  «.  Duryea^  which  seems  to  sustain  the 
power  of  the  surrogate  to  attach  and  commit  every  default- 
ing guardian,  executor  or  administrator  without  any  refer- 
ence to  his  ability  to  pay,  or  freedom  from  intentionaZ  fraud. 
In  the  case  of  Woodhead  the  attachment  was  granted  upon 
the  express  ground  that  there  had  been  a  fraudulent  misman- 
agement of  the  estate. 

§  889.  Why  not  enforcible  ly  attachment  for  contempt —  In 
the  case  of  Blair  "  there  is  a  qucere  whether,  if  the  court  found 
the  executor  had  the  m,oney  in,  his  handSj  he  could  be  attached 
for  the  non-payment.  The  question  could  not  arise  in  the 
case  of  an  executor  or  administrator  in  the  probate  courts,  if 
the  claimant  was  a  legatee  or  next  of  kin,  for  the  court  can 
only  assign  the  residue  to  the  persons  by  law  entitled  thereto, 
and  cannot  decree  payment  to  them."  But  to  creditors  it 
may  adjudge  or  decree  paym^ent;  ^  but  the  amounts  so  ad- 
judged or  decreed  to  be  paid  are  simple  debts  on  contract,  ex- 
press or  implied,  and  a  commitment  for  non-payment  would 
seem  to  be  clearly  imprisonment  for  deht. 

§  890.  JEztent  of  power. —  It  seems  that  the  powers  of  the 
probate  courts,  whether  under  the  general  statutes  or  under 
the  special  provision  of  this  statute,  are  limited  to  enforcing 
by  proceedings  for  contempt,  only  orders,  judgments  or  de- 
crees, whether  interlocutory  or  final,  within  their  jurisdiction^ 
of  the  same  character  as  may  be  enforced  by  similar  process 
in  the  courts  of  general  jurisdiction." 

^  4  Wi^.  622,  68G.  mismanagement  of  property  of  which 
>i  AntCy  g  63a  he  holds  the  legal  title  in  trust  for  a 
^  Antey  §§  894»  402L  special  and  temporary  purposa  By 
23  This  would  probably  extend,  in  a  guardian  it  is  an  unlawful  embez- 
Wisconsin,  to  costs  imposed  as  a  con-  zlement  or  conversion  of  the  prop- 
dition  of  a  continuance  or  other  fa-  erty  of  another,  which  "  remains 
Yor.  R,  &,  sec.  4049,  last  clause.  The  vested  in  the  ward  ^  (Id.),  for  whom 
case  of  Seaman  v.  Duryea  was  that  he  is  an  agent  merely,  appointed  by 
of  a  defaulting  guardian.  In  re  Blair  the  court  because  of  the  disability  of 
was  that  of  an  administrator,  and  so  the  principaL  MiUet  v.  Stoneham,  26 
of  the  case  In  re  Bingham,  in  Yer-  Ma  76,  78.  Such  a  conversion  might 
mont  Whether  any  difference  would  be  considered  and  treated  as  a  tort 
grow  out  of  the  "  manifold  distinc-  with  as  much  propriety  as  the  con- 
tions  '*  between  them  noticed  by  Chief  version  by  an  attorney  of  the  prop- 
Justice  Shaw  in  Conant  v.  Kendall,  erty  of  a  client  See  Ck)tton  v.  Sharp- 
21  Pick.  36, 88,  gucere;  A  devastavit  stein,  14  Wi&  226,  229,  282. 
by  an  executor  or  administrator  is  a 
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§  891.  Statute  of  Minnesota. — Bat  in  lOnnesota  it  seems 
the  intention  of  the  statates  that  the  probate  courts  may  en- 
force all  their  orders,  jadgments  and  decrees  for  payment  of 
money  by  execution  as  foUy  as  the  district  courts.* 

§  892.  Statute  of  Wisconsin. —  In  Wisconsin  aU  jadgments 
for  costs,  or  for  costs  and  a  balance  found  due  from  any  per- 
son who  presents  a  claim  against  an  estate,  may  be  enforced 
by  execution ;  ^  also  judgments  against  legatees,  devisees  and 
heirs  for  contribution  to  the  payment  of  debts,  expenses  or 
the  share  of  any  child  bom  after  the  making  of  a  will,  or 
omitted  by  mistake.* 

§  893.  Power  to  isstie  process  in  Wisconsin. — The  county 
courts  of  Wisconsin  have  power  ^^  to  issue  all  summonses,  cita- 
tions, subpoenas,  executionsj  warrants  and  processes  authorized 
Jyy  law  which  may  be  necessary  to  carry  into  effect  any  order* 
judgment  or  decree  thereof,  to  compel  the  attendance  of  wit- 
nesses, or  to  carry  into  execution  the  powers  with  which  they 
are  vested.*' 

^Probate  Code,  sea  Sia  The  8fcat,  §S76SL  It  is  said  « it  is  notice- 
power  to  issue  all  necessaiy  exeeu'  able  that  the  two  sectknis  together 
tions,  warrants  or  processes  to  en-  seem  to  define  a  conxse  of  proceed- 
force  their  orders^  judgments  and  ing  Terj  analogous  to  tiiat  in  courts 
decrees,  though  briefly  expressed,  cer-  of  equity."  Plage  83S.  "  The  proba- 
tainly  includes  that  In  New  Tork  bility  is  .  .  •  that  the  statute  was 
the  decrees  of  the  surrogate  for  pay-  intended  to  confer  upon  the  probate 
ment  of  money  are  docketed  with  courts  the  same  powers  which  be- 
the  county  derk,  and  execution  longed  to  courts  of  equity  in  enforo- 
issued.  On  the  return  nuUa  bona,  ing  their  interlocutory  decreeSk"  eta 
attachment  for  contempt  may  be  Pages  835,  8SS.  The  fact  is  spoken 
issued.  Doran  t.  Dempsey,  Estate  of  in  the  case  that  the  court  of  cfaan- 
of  Woodhead,  supra,  eery  by  the  same  statutes  was  em- 

B  R.  &,  sec.  4042L    The  time  within  powered  on  its  final  decrees  to  issue 

which  they  may  be  enforced,  and  executions  in  the  same  form,  and  to 

manner  of  proceeding;  are  stated.  have  the  same  effect  as  executioDa 

^  Ante,  %  421,  and  nota  on  judgments  at  law.    The  reason- 

27  R.  &,  sec.  2446u  The  former  stat-  ing  is,  that  the  intention  could  not 
ute,  chapter  117,  section  8,  Bevised  have  been  to  give  tiie  probate  court 
Statutes  1858;  was  like  the  Ifichigan  a  more  stringent  and  arbitrary  pro- 
statute  (see  g  898a),  and  like  the  cor-  cess  than  was  confided  to  the  court 
responding  section  of  the  Vermont  of  chancery ;  and  the  condusion  is^ 
statute  which  is  commented  on  also  that  "the  probate  courts  were  left, 
in  the  case  In  re  Bingham,  28  Yt  and  intended  to  be  left^  without  the 
829,  in  connection  with  the  other  power  of  eiiforcing  their  final  pecan- 
section.    B.  S.,  sec.  2400;  Howell's  iary   decrees^   which  were  in   the 
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§  893^.  In  Michiga/n. —  The  old  form  of  this  section  as  taken 
(appparently)  from  Vermont  is  preserved  in  Michigan."' 

§  898}.  In  Minnesota. —  The  statute  gives  the  power  to  issue 
a  citation,  subpoena  or  attachment,  and  make  all  necessary  or- 
ders, judgment  and  decrees,  and  issue  all  necessary  exeoutianSf 
warrants  or  processes  to  enforce  them^^ 

§  894.  Writ  of  ne  exeat  in  Wisconsin. —  In  the  case  of  tes- 
tamentary trusts  the  county  courts  of  Wisconsin,  to  keep  the 
trust  property  from  being  removed  out  of  the  state,  may  issue 
writs  of  ne  exeat.^^  This  is  a  proceeding  in  the  nature  of  equi- 
table bail.  It  prevents  the  person  against  whom  it  is  issued 
from  going  out  of  the  state  until  he  shall  give  security.  Ar- 
rest upon  such  a  writ  is  not  imprisonment  for  debt  within  the 
meaning  and  sense  of  those  words.  It  is  issued  in  cases  of  equi- 
table cognizance,  when  the  defendant  is  about  to  elude  the  jus- 
tice of  the  court  by  removing  beyond  the  jurisdiction.^  It  is 
a  writ  which  can  be  issued  only  for  equitable  demands,^  and 
is  granted  by  the  court  and  issued  under  the  seal  of  the  court.** 

§  895.  Nature  and  office  of  the  writ. —  This  writ  is  issued  on 
the  affidavit  of  the  plaintiff  (petitioner  in  the  county  court) 
or  some  disinterested  witness,  from  which  it  must  satisfac- 
torily appear  to  the  court  that  sufficient  grounds  exist  there- 
for.*^ Upon  filing  a  petition  and  issue  of  a  citation,  or  notice 
thereon,  in  a  proper  case,  or  afterward  before  the  final  deter- 
mination of  the  proceeding  against  the  trustee  for  an  account- 
nature  of  judgments,  merely  by  pro-  and  note^  9uprcL  The  section  is  mvl- 
cess  of  execution."  Page  887.  The  turn  in  parvo.  This  and  the  preced- 
eectlon  in  Vermont  and  Michigan,  and  ing  section  (811)  sdem  to  give  to  the 
in  the  Wisconsin  Revised  Statutes  of  probate  courts  within  the  limits  of 
1858,  and  previously,  authorized  the  their  jurisdiction,  as  to  subjects  and 
issue  of  '*aU  warrants  and  processes  persons,  all  the  powers  of  a  court  of 
in  conformity  to  the  rules  of  law    equity. 

which  may  be  necessary,"  etc.    The       ^oR.  &,  sec.  4080  (Forms  181  to 
report  of  the  revisers  of  1878  gives    188).' 

no  explanation  of  the  reason  for  in-       ^  Dean  v.  Smith*  28  Wis.  488,  486, 
serting  the  words  '*  summonses,  cita-    487. 

tions,  subpcenas,  executions,"  before       ^  Bonesteel  v.  Bonesteel,  2S  Wi& 
*'  warrants  and  processes."    If  it  was    245,  249. 
designed  to  add  anything  but  wards       ^  Id.  251. 
it  is  not  made  very  clear.  si  B.  S.,  sec.  2785 ;  Bonesteel  t.  Bone- 

>7»  Howell's  Stat,  §  6762.  steel,  supra. 

VTb  Probate  Code,  sea  812.  See  g  891 
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ing,  it  would  seem  proper  to  issue  it  if  there  is  danger  that  the 
trustee  will  abscond.  It  commands  the  officer  to  arrest  the 
person  and  detain  him  in  custody  till  he  shall  give  security  for 
the  performance  of  whatever  judgment  may  be  made  in  the 
premises,  and  the  penalty  of  the  bond  and  security  to  be  given 
are  indorsed  on  the  writ.  If  the  defendant  shall,  by  answer 
or  otherwise,  satisfy  the  court  that  there  is  no  reason  for 
his  restraint,  or  give  the  required  security,  the  writ  is  dis- 
charged ."^ 

§  896.  Purpose  of  it — This  writ  is  often  employed  to  pre- 
vent a  person  who  ought  equitably  to  account  from  leaving 
the  jurisdiction  of  the  court."  It  is  not  an  independent  pro- 
ceeding and  is  always  auxiliary  to  a  suit  or  proceeding  pend- 
ing. The  purpose  for  which  this  power  is  given  to  the  county 
court  is  "  to  keep  the  trust  property  from  being  removed  out 
of  the  state."  •* 

§  897.  Power  to  issue  injunctions. —  And  for  the  purpose 
"  to  keep  the  trust  property  .  .  .  from  being  improperly 
or  illegally  used  or  invested,"  under  the  same  statute  the 
county  court  has  the  same  jurisdiction  as  the  circuit  courts  to 
issue  injunctions.  This  power  would  seem  to  be  included  in 
the  general  power  given  in  the  preceding  part  of  the  section 
to  the  court,  ^^  from  time  to  time  to  make  such  orders  and  de- 
crees as  it  may  deem  just  and  reasonable  in  relation  to  the 
sale,  managementy  investment  and  disposition "  of  the  trust 
property,  which  would  seem  to  include  restraining  as  well  as 
directing  orders  and  decrees.*  If  the  trust  property  is  real 
estate,  it  is  probable  that  an  injunction  might  be  granted  to 
stay  the  commission  of  waste  thereon  by  the  trustee.* 

§  898.  Lie  against  the  trustee  only. —  But  it  is  probable  that 
these  remedies  in  the  county  court  lie  against  the  trustee  only, 
as  that  court  would  have  no  jurisdiction  of  proceedings  against 
any  other  person  in  relation  to  the  trust  property,  and  are  de- 
signed merely  as  provisional  remedies  in  aid  of  other  pro- 
ceedings. A  trustee  who  proposed  to  remove  the  trust  prop- 
erty from  the  jurisdiction  of  the  court,  or  who  needed  the  re- 

»  See  R.  a,  sees.  2784-8G.  R  a,  sec&  2773,  2788  (Fozms  lad- 
s' See  Dean  v.  Smith,  supra.  191). 
S4  Sec.  4080.  ^  See  Gillett  v.  Treganza,  18  Wis. 

u  Sec  4080.    See  as  to  injunctions,  472,  475. 
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8traint  of  a  perpetual  injunction,  should  be  cited  to  account 
and  be  removed." 

§  899.  Filial  remedy  generally  on  ionds. —  The  final  remedy 
of  persons  whose  rights  are  prejudiced  by  the  neglect  of  ad- 
ministrators, executors,  guardians,  or  trustees,  to  perform  their 
duties,  is  by  action  against  them  or  upon  their  bonds,*^  and  in 
many  cases  the  right  is  determined  in  one  court,  and  the 
remedy  sought  in  another. 

§  900.  Permission  or  direction  to  sue  on  'bond. —  But  usually 
the  permission  or  direction  of  the  probate  court  is  a  necessary 
condition  precedent  to  any  suit  upon  the  bond.  The  court, 
or  jadge,  directs  the  amount  and  sureties  required.  They  are 
for  the  security  and  benefit  of  all  persons  interested.  Unless 
otherwise  provided  by  law,  the  bonds  run  to  the  judge  of  the 
court  in  which  they  are  given.  The  judge  should  examine 
them  and,  if  sufficient,  indorse  his  approval  thereon,  but  the 
omission  to  formally  approve  the  bond  does  not  render  it 
void." 

§  901.  When  suits  on  ioiids  authorized. — The  probate  code 
provides  generally  that  in  case  of  a  breach  of  the  condition  of 
any  probate  bond,  it  may  be  prosecuted  in  the  name  and  for 
the  benefit  of  any  person  interested  therein  whenever  the  pro- 
bate court  directs.  Actions  may  be  brought  on  the  bonds 
of  executors,  administrators  and  testamentary  trustees,  in 
Wisconsin,  and  of  executors  and  administrators  in  Michigan, 
by  permission  of  the  court  (judge  in  Michigan) :  (1)  By  any 
creditor  whose  claim  has  been  ascertained  and  ordered  paid, 
or  (2)  By  any  person  entitled  to  a  share  of  personal  estate 
Q'  as  next  of  kin  "  in  Michigan),  on  final  distribution,  after  the 
amount  due  to  him  has  been  declared  by  order,  judgment  or 
decree,  for  that  purpose,  after  demand  of  the  amount  so  or- 
dered paid  or  declared  to  be  due ;  ^  and,  also,  (3)  By  any  per- 

^See  ante,  %  28a,  and  notea  run  to  the  judge  in  Minneeota  and 
s^Tbe  remedy  on  the  bond  is  Michigan.  In  Wisconsin  a  guard- 
merely  oumulativa  Williams  v.  ian's  general  bond  runs  to  the  ward, 
Davi%  18  Wis.  lid  See  In  re  Bing-  and  is  not  technically  a  *'  probate 
ham,  suprcL  bond.'*  Thomas  v.  White,  12  Mass. 
s>It  &9  sea  4018 ;  Cameron  t.  Cam-  867,  869.  A  guardian's  bond  on  sale 
eron,  15  Wis.  1 ;  Emery  v.  Vroman,  of  real  estate  i&  Wood  v.  Hayward, 
19  id.  689 ;  Probate  Code,  c\u  XVI ;  18  Pick.  269. 
HoweU's  Stat,  ch.  227.    All  bonds  ^^  This  section,  §  5995,  in  Michigan 
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son  aggrieved  when  there  has  been  a  failure  to  perform  his 
daty  by  such  executor,  administrator  or  trustee  in  any  other 
particular.*" 

§  902.  Bule  under  third  subdivision. —  Under  the  third  sub- 
division above  an  action  can  be  maintained  on  the  bond  by  a 
creditor  whose  claim  has  been  properly  allowed  by  the  oom- 
missioners,  or  court,  for  a  failure  of  an  administrator  to  file 
an  inventory  within  three  months  and  to  render  an  account 
within  one  year  as  required  by  his  bond.*^ 

§  903.  Upon  refustU  to  perform  any  order y  etc. — When  an 
executor,  administrator  (or  trustee,  in  Wisconsin)  shall  refuse 
or  neglect  to  perform  any  order  or  judgment  (or  decree,  in 
Michigan),  made  by  the  court  having  jurisdiction,  for  render- 
ing an  account,  or  upon  final  settlement,  or  for  the  payment 

relates  in  terms  to  **  next  of  kin  "  under  this  section  undecided  in  this 

only.    It  is  a  reminiscence  of  the  case.    His  remedy  is  in  the  probate 

New  England  statutes  under  which  courts  and  on  the  bond ;  he  has  no  rem- 

the  probate  courts  had  no  jurisdic-  edy  in  a  court  of  equity.    Winegarv. 

tion  to  construe  wills  or  assign  or  Newland,  44  Mich.  S67.   But  not  after 

direct  the  payment  of  legacies.    See  an  account  subsequently  rendered  is 

Gowdin  v.  Perry,  11  Pick.  608,  611,  allowed.    Loring  v.  Kendall,  1  Gray, 

612;    WiUiams  t.  Gushing,  84  Me.  806.   Under  the  first  and  second  sub- 

870,    375;    Granger   t.    Bassett^   98  divisions,  §§  6994-6,  Michigan,  the 

Mass.  462,  469.  right  of  the  claimant  has  been  liqui- 

MRS.,  sec.  4014;  Howell's  Stat,  dated  and  ascertained  by  matter  of 

gg  6998-6996,  6999.    Action  for  non-  record   amounting  to  a  conclusive 

payment  of  a  legacy  on  bond  of  a  re-  judgment  between  the  parties  and 

siduary  legatee  may  be  maintained  nothing  remains  but  payment    Lor- 

without  an  order  for  payment    The  ing  v.  Kendall,  supra,  816.    See  New- 

hond  admits  sufficient  assets.    Hath-  oomh  ▼.  Goes,  1  Met  883 ;  Newcomb 

away  v.  Sackett,  82  Mich.  97.    The  v.  Williams,  9  id.  626;  Heard  v.  Lodge, 

defense  that  the  suit  has  not  been  20  Pick.  68 ;  Barton  y.  White,  21  id. 

authorized   by    the  probate   judge  68;  Stovall  v.  Banks,  10  WalL  688. 

must  be  pleaded  in  abatement  or  it  is  The  rule  is  the  same  as  to  guardians' 

waived.    Johannes    v.    Toungs,   48  bonda    Shepard  v.  Pebhles,  88  Wia 

Wia  101.    Or  the  objection  taken  by  878,  87a    That  this  rule  is  not  nni- 

demurrer  if  it  is  not  alleged.    Hath-  form  in  all  the  states,  see  cases  cited, 

away  v.  Sackett,  supra.    If  a  liabil-  Shepard  v.  Pebbles,  id.  879,  880l    It 

ity  is  barred  which  the  bond  was  may  be  a  defense  for  sureties  that  the 

meant  to  secure^  action  on  the  bond  judgment  or  decree  was  obtained  by 

to  enforce  it  is  barred  alsa    Bid-  collusion  of   the  administrator  or 

die  v.  Wendell,  87  Mich.  462.  executor.     See  Shepard  ▼.  Pebbles, 

41  Johannes  v.  Toungs,  46  Wia  446 ;  Heard  v.  Lodge,  supra;  Baylies  t. 
a  C,  48  id.  101.  Whether  judgment  Davis,  1  Pick.  206 ;  Woodbury  v.  Ham- 
should  be  for  the  penalty  of  the  bond  mond,  64  Ma  882,  841. 
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of  debts,  legacies  or  distributive  shares,  the  jndge  may  in 
Michigan  (shall,  in  Wisconsin)  cause  ^he  bond  to  be  prosecuted 
for  the  benefit  of  all  concerned.  The  money  collected  thereon 
is  to  be  applied  as  the  defaulting  executor,  administrator, 
trustee  or  guardian  ought  to  have  applied  it.^ 

§  904.  Suit  iy  administrator  de  "bonis  nan. —  The  action  may 
be  brought  upon  the  bond  of  a  former  administrator  or  exec- 
utor by  an  administrator  de  bonis  non^  for  the  benefit  of  the 
estate,  and  an  administration  account  may  be  settled  in  a  suit 
on  the  bond,  in  Wisconsin.*'  The  judgment  is  for  the  penalty 
in  the  bond,  and  execution  awarded  for  the  amount  found  to 
be  due  to  the  parties  on  whose  behalf  the  action  is  brought.** 

§  905.  Permission  without  notice. —  When  application  is 
made  in  the  probate  court  for  permission  to  sue  upon  a  pro- 
bate bond,  it  is  granted,  as  of  course  usually,  if  the  petition 
and  the  records  in  the  case  show  a  breach  of  the  bond.  It 
may  be  granted  on  an  ex  parte  application,  and  no  previous 
demand  upon  the  sureties  is  necessary  if  the  principal  be  liv- 
ing.   The  statutes  do  not  provide  for  any  notice.** 

^R.  a,  sea  4041,  subd.  4;  Howeirs  Probate  Code,  8ea  286),  sue  on  Che 
Stat,  §  6997.  Sec.  286,  Probate  Code,  bond  in  his  own  name  though  the 
coders  aU  breaches  of  any  bond  given  court  had  made  no  order  for  pay- 
in  the  probate  court  If  he  refuses  ment  to  him.  Balch  v.  Hooper,  82 
or  neglects  to  account  when  cited  by  Minn.  158.  A  decree  of  the  probate 
the  court  ex  officio  (In  re  CampbeU,  court  on  accounting  determining 
12  Wis.  869),  if  minors  or  persons  the  amount  due,  not  appealed  from, 
under  disability  are  interested,  a  is  conclusive  as  to  both  principal  and 
guardian  od/tt^m  should  be  appointed  suretie&  Clark  v.  Fredenburg.  43 
and  directed  to  prosecute  the  bond.  Mich.  268.    An  executor  cannot  re- 

^  Golder  v.  Little john,  23  Wis.  251 ;  fuse  to  pay  proceeds  of  a  sale  of  real 

S.  C,  80  id.  844, 848.    The  administra-  estate  as  ordered  on  the  ground  that 

tor  de  bonis  non  is  the  proper  party  the  sale  was  irregular.  Id    It  is  said 

to  move  in  such  cas&     Palmer  v,  that  the   bond   covers  aU   moneys 

Pollock,  26  Minn.  488.     See  O'Qor-  received  under  color  of  authority, 

man  v.  Lindeke,  id  98 ;  Cranson  v.  though  there  may  be  exceptions.  Id 

Wilsey,  71  Mich.  856.    The  order  of  266.     But  see  Holden  v.  Lathrop, 

the  probate  court  adjusting  and  de-  65  id  652.    But  the  inventory  is  not 

termining  the  balance  of  the  account  conclusive  that  there  are  sufficient 

of  an  administrator  who  resigns  or  assets.    Hilton  v.  Briggs,  54  id  265. 

is  removed  is  a  final  judgment  on  ac-  See  infra,  note  46.   But  see  Beall  v. 

counting.    And  after  demand  of  pay-  New  Mexico,  16  WalL  585,  540,  541. 

ment  of  the  balance,  and  refusal,  an  ^  Golder  v.  Littlejohn,  80  Wi&  844^ 

administrator  de  bonis  non  may,  with  856 ;  Cranson  v.  Wilsey,  suprcu 

the  permission  of  t^e  judge  (by  di-  <>  R  S.,  sec.  4061.    A  rule  in  Wis- 

rection  of  the  probate  court  now,  consin  requires  that  the  application 
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§  906.  When  tlie  principal  is  dead  in  Wisconsin. — But  now, 
by  statute  in  Wisconsin,  when  the  executor  or  administrator 
is  dead,  and  there  is  no  other  surviving,  permission  to  sue  on 
the  bond  should  not  be  granted  without  notice  to  the  sure- 
ties, and  opportunity  given  them  to  apply  for  and  have  a  set- 
tlement of  the  administration  accounts  in  the  county  court.* 

§  907.  When  suit  in  name  of  the  judge. —  In  Wisconsin, 
when  the  action  is  brought  under  the  fourth  subdivision  of 
section  4014,  it  must  be  brought  in  the  name  of  the  judge  in 
office  at  the  time  the  action  is  commenced.^^  If  under  either 
of  the  other  subdivisions  it  may  be  brought  in  the  name  of 
the  judge  or  the  party  in  interest.^  In  Minnesota  it  is 
brought  in  the  name  of  the  person  for  whose  use  or  benefit  it 
is  prosecuted.^  In  Michigan  the  statute  provides  that  all  such 
suits  shall  be  in  the  name  of  the  judge.*"* 

§  908.  Permission  to  sue  must  le  hy  ord&r  or  decree. —  The 
permission  to  sue  upon  a  probate  bond  can  be  granted  only  by 
decree,  or  order  in  writing.^  When  granted,  the  court  fur- 
nishes the  applicant  with  a  certified  copy  of  the  bond,  together 

be  verified  and  accompanied  by  a  been  settled,  that  the  executor  has 
certificate  of  some  respectable  attor-  settled  with  and  paid  the  ward  after 
ney  that  he  has  examined  the  facts,  he  became  of  aga  Cheeyer  ▼.  Cong- 
and  that  in  his  opinion  a  valid  and  don,  84  Mich.  296L 
meritorious  cause  of  action  exists,  in  <*  R  S.,  sec.  8938.  This  rule  is  oer- 
f  avor  of  the  applicant  Rule  XXTTT ;  tainly  equitable.  Aa  to  the  character 
HowelFs  Stat,  §  6999 ;  Probate  Ckxle^  of  probate  bonds,  and  remedies  upon 
seca  286,  288-9 ;  El weU  v.  Piescott,  them,  see  Loring  v.  KendalL  1  Gray, 
88  Wis.  274,  278,  279;  Richardson  y.  806.  In  some  of  the  New  England 
Oakman,  16  Gray,  67.  The  practice  states  it  is  held  that  the  accounts  of 
in  Michigan  seems  to  be  to  giTe  no-  executors  and  administrators  cannot 
tice  of  the  application  to  the  princi-  be  settled  in  any  other  than  the  pro- 
pal  and  sureties.  But  the  order  per-  bate  courts  or  in  suit  upon  the  bond, 
mitting  suit  on  the  bond  does  not  See  Brush  ▼.  Button,  86  Conn.  292 ; 
determine  the  liability  on  the  bond.  Judge  of  Probate  y.  Adams,  49  K.  H. 
Aud  an  order  to  pay  the  debts  made  160 ;  Probate  Court  v.  Kimball,  48 
as  of  course  and  without  notice,  and  Vt  820 ;  Adams  y.  Adams,  16  Yi  228L 
an  order  permitting  suit  on  the  bond  47  in  form  it  is  always  prayable  to 
made  upon  notice,  established  only  a  the  judge  and  his  sucoessois  in  offloe, 
prima  facie  case  in  a  suit  on  the  ^sr.  g^^  sea  4016. 
bond.  Hilton  y.  Briggs,  tupra.  Com-  4»  Probate  Code,  sec.  286. 
pare  Gark  y.  Fredenburg,  supra.  ^  HowelPs  Stat,  §  699a  But  the 
When  a  minor  entitled  to  a  share  has  person  for  whose  use  and  benefit  it  is 
become  of  full  age»  it  is  a  good  de-  brought  is  deemed  the  plaintiff  and 
f ense  to  a  suit  at  the  instance  of  his  execution  runs  for  his  usa 
guardian  whose  accounts  have  not  *<>See  Fay  y.  Boger8»  2  Gray,  176; 
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with  a  certificate  that  permission  has  been  granted  to  the  per- 
son whose  name  and  residence  are  stated  in  the  certificate,  to 
prosecute  the  bond." 

§  909.  Claims  against  deceased  sweties. —  Claims  for  dam- 
ages on  account  of  the  breach  of  probate  bonds  may  be  prose- 
cuted by  the  personal  representatives  of  deceased  persons, 
trustee  or  guardian;  and  such  claims  may  be  prosecuted 
against  the  representatives  of  deceased  persons  in  the  same 
manner  as  other  claims  against  such  deceased  persons.^ 

§  909a.  Judgment  in  suit  far  tenefit  of  a  particular  per- 
son.—  When  the  suit  is  brought  for  the  benefit  of  a  particular 
person  in  Michigan  execution  is  awarded  for  the  amount  due 
to  such  person  and  costs.®*  In  Wisconsin  judgment  is  ren- 
dered for  the  plaintiff  for  the  amount  found  due  and  costs  of 
suit,  and  if  the  action  is  in  the  name  of  the  judge  the  judg- 

Chapin  v.  Waters,  110  Maes.  105, 197;  coui-t?    It  is  said  that  <' matters  of 

BeaU  v.  New  Mexico,  16  WalL  585,  this  kind  should  not  go  before  com- 

548.  missioners  to  adjust  claims.    They 

*i  R  S.,  sec.  4016 ;  Probate  Code,  have  not  the  necessary  power  to  di&- 

sec.    289 ;    HoweU's    Stat,  §    5999  pose  properly  of  the  questions  that 

(Forms  284-6).  may  arise.'*    Waterman  v.  Wright^ 

M  R.  a,  sec.  4019 ;  HoweU's  Stat,  86  Vt  164, 169,  170.  "  That  the  per- 
§  6004  Several  of  the  cases  cited  in  sonal  representative  of  a  deceased 
the  foregoing  notes  were  upon  claims  guardian  ...  is  the  proper  per- 
first  presented  in  the  probate  courta  son  to  settle  his  account  admits  of  no 
There  is  no  difficulty  when  the  claim  doubt  .  .  .  Nor  does  the  fact 
is  that  of  a  creditor  or  distributee  that  the  estate  of  the  deceased 
whose  claim  has  been  established  by  guardian  has  been  represented  in- 
the  proper  proceeding  in  the  probate  solvent  before  the  account  was  ren- 
court  But  if  the  breach  was  a  fail-  dered  make  any  difference  in  the 
nre  to  account  at  all,  and  no  order  of  course  of  proceedings."  Woodbury 
distribution  or  assignment  had  been  v.  Hammond,  54  Ma  882,  848. 
made,  it  would  seem  that  an  account  ^^  Howell's  Stat,  g  6000.  This  con- 
must  first  be  settled,  at  least  before  a  templates  a  judgment  for  the  pen- 
claim  could  be  prosecuted  against  alty  of  the  bond.  §  6008  provides 
the  estate  of  a  deceased  surety.  A  for  subsequent  proceeding  by  scire 
contingent  claim  might  be  filed  per-  facias  on  the  judgment  by  any  per- 
haps. Ck>uld  the  court  or  judge  or  son  injured,  in  his  own  name.  There- 
commissiouers  in  the  adjustment  of  fore  when  the  penalty  of  the  bond  ex- 
claims against  one  estate  settle  the  ceeds  the  jurisdiction  of  a  justice  of 
administration  accounts  in  another  the  peace,  the  action  could  not  be 
estate,  which  might  be  in  another  brought  in  justice's  court  Probate 
county  and  for  all  such  purposes  in  Judge  v.  Dean,  52  Mich.  887. 
the  jurisdiction  of  another  probate 
80 
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meat  shall  specify  the  amount  foand  due  to  each  particular 
person  for  whose  benefit  it  is  brought.'®* 

§  910.  Distribution  of  moneys  collected. —  Moneys  collected 
on  a  bond  under  the  fourth  subdivision  (§  901,  supra)  go  to  an 
executor,  administrator  or  trustee,  or  guardian,  if  any,  other 
than  the  defendant,  and  shall  be  disposed  of  according  to  law 
to  the  persons  entitled  thereto.  If  there  is  no  representative 
in  Wisconsin  the  receipts  of  the  proper  distributees  are  to  be 
t  Jcen  and  filed  in  the  county  court.** 

§911.  Action  (igmnst  heirsj  eto.^  of  deceased  swrety. —  An 
action  on  a  probate  bond  may  be  maintained  in  Wisconsin 
against  an  heir,  legatee  or  devisee,  who  has  received  property 
of  a  deceased  surety,  which  would  be  liable  for  the  debts  of 
such  surety,  when  no  administration  has  been  had  on  the  es- 
tate, and  there  are  no  other  debts  or  claims  against  the  es- 
tate." 

§  912.  Lvmitation  of  actions  on  ionds, —  The  action  is  on  a 
sealed  instrument,  and  is  not  barred  until  twenty  years  from 

A^  B.  S.,  sec  4015.    This  seems  to  The  last  clause  of   the   WisooDBin 

contemplate   a  judgment  for    the  section  cited  is  new.  How  the  money 

amount  found  due  only.  Scire  fadaa  collected  on  execution  in  the  circuit 

having  disappeared  in  Wisconsin,  one  court  is  to  get  under  the  control  of 

not  included  in  the  first  judgment  the  county  courts  unless  there  is  a 

would  sue  again  upon  the  bond   See  personal  representative  to  take  it^  is 

§  913,  infrcu  not  very  dear.    Probably  payment 

5>R   S.,   sees.   4017,   4018;   How-  into  that  court  to  the  county  judges 

eirs  Stat,  §§  6001,  6002.    Judgment  who  is  the  plaintiff  in  the  execution, 

is  for  the  full  amount  due  the  estate,  is  contemplated ;  perhaps  an  order 

not  exceeding  the  amount  of  the  or  judgment  for  distribution  in  the 

penalty  of   the   bond  exclusive  of  circuit  court  See  Bennett  v.  Russel]. 

costs,  in  Wisconsin ;  in  Michigan  for  2  AUen,  687 ;  Wiggin  v.  Swett»  6  Met 

that  amount  and  all  such  damages  as  194,  198;  Newcomb  v.  Williams*  9 

shall  have  been  occasioned  by  his  id.  625,  688.    The  usual  ooune  ia  to 

neglect  or  maladministration,  with  appoint  an  administrator  de  bonu 

costs  of  suit    The  statute  does  not  nan  to  receive  and  distribute^  but  if 

seem  to   leave    the   question   open  nothing  is  to  be  done  but  to  distrib- 

whether  the  judgment  should  be  for  ute  the  money,  pursuant  to  orders 

the  penalty  of  the  bond,  which  was  previously  made,  there  would  be  no 

raised  in  Johannes  v.  Young,  48  Wis.  difficulty  in  doing  it    If  there  is  still 

101,  105.    It  seems  to  be  clear  that  to  be  a  judicial  determination  of  the 

it  should  be  for  the  amount  which  claims  upon  the  fund,  an  administra- 

the  executor  or  administrator  ought  tor  should  be  appointed  before  suit 

to  account  for  and  distribute — not  on  the  bond. 

exceeding  the  penalty  of  the  bond       ^  McGkmigal  v.  Goiter,  82  Wis.  61^ 

as  against  the  sureties.     Sec  4017.  625. 
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the  time  the  cause  of  action  accrneBy'*  unless  a  shorter  limita- 
tion is  prescribed  by  statute. 

§  913.  Successive  suits. —  Successive  suits  on  the  same  bond 
may  be  maintained  in  Wisconsin ;  but  the  liability  of  the  sure- 
ties is  discharged  jpro  tanto  by  the  payment  of  any  damages 
recovered.** 

§  914.  Guardians^  'bonis  in  Wisconsin. —  Guardians'  bonds, 
in  Wisconsin,  are  not  indaded  in  the  provisions  of  the  statute 
under  consideration  above.  Their  general  bonds,  in  all  cases, 
run  to  the  ward.*'  They  are  prosecuted  in  the  name  of  the 
ward,  for  his  use  and  benefit,  or  that  of  any  person  interested 
in  the  estate,  whenever  the  county  court  shall  direct;  and  the 
limitation  of  the.  liability  of  sureties  in  both  Wisconsin  and 
Michigan  is  four  years  after  the  guardian  shall  have  been  dis- 
-charged;  or  four  years  after  any  then  existing  legal  disability 
of  the  plaintiff  shall  be  removed.^ 

§  915.  QuarMarCs  sale  bond. —  But  the  bond  required  from 
a  guardian,  on  a  sale  of  real  estate  of  his  ward,  runs  to  the 
judge  in  Wisconsin  as  in  other  states.'* 

§  916.  Equitable  considerations  as  to  sureties. —  It  would 
seem,  on  equitable  principles,  the  court  should  not  direct  the 
prosecution  of  a  guardian's  bond  exparte^  for  a  merely  tech- 
nical breach,  or  in  any  case,  against  the  sureties  of  a  deceased 
guardian,  without  giving  them  an  opportunity  to  account.^ 

^Id.,  624|  625;  Preecott  t.  Bead,  8  comes  incompetent^  a  statuteof  Wis- 
Cush.  805.  consin  proyides  that  an  action  may 
MR.  a,  sec  iOaOi  See  §  900a  and  be  maintained  against  his  sureties 
notes,  tuprcL  In  MassachusettB  (as  without  any  previous  accounting  in 
in  Michigan  and  other  states  where  the  county  court  Laws  1801,  ch.  160. 
the  common-law  practice  preTaiis)  ^  R.  S.,  sec.  4004.  Itis  held  that  the 
the  first  judgment  IB  for  the  penalty*  four-year  limitation  applies  to  this 
A  very  fuU  collection  of  authorities^  bond  also,  and  to  bonds  given  before 
tx>th  in  England  and  under  the  stat-  the  passage  of  the  act  Loring  v.  Al- 
utes  of  various  states,  as  to  remedies  line,  9  Cush.  68.  No  provision  is 
on  probate  bonds,  may  be  found  in  made  in  the  statute  of  Wisconsin  for 
Perkins^  notes  to  1  WiUiams'  Ex'rs^  directing  or  permitting  the  proeecu- 
pt^  1,  bk.  5^  ch.  4  (6th  Am.  ed.)L  tion  of  this  bond.  Chapter  ITS  re- 
ft? R.  a,  secBL  8966,  8981.  See  Clark  lates  in  terms  only  to  suits  on  bonds 
V.  Wilkinson,  59  Wis.  548,  65a  of  executors,  administrators  and  tes- 
WRS.,  sea  8968;  Howell's  Stat,  tamontary  trustees,  but  doubtless  the 
§  6883.  When  a  guardian  dies^  or  re-  rule  would  be  held  to  be  the  sama 
moves  from  the  jurisdiction,  or  be-  ^See  note  46,  supra. 
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§  917.  Bule  as  to  liability. —  The  rule  is  that,  for  the  per- 
sonal property  and  income  of  the  estate,  the  sureties  in  the 
general  bond  of  an  executory  administrator  or  guardian  are 
liable,  and  the  sureties  in  a  special  bond  given  on  the  sale  of 
real  estate,  for  a  misapplication  or  failure  to  account  for  and 
pay  over  the  proceeds  of  real  estate.^^  But  in  Michigan  the 
original  bond  includes  in  its  terms  the  proceeds  of  all  real  es- 
tate which  may  be  sold  by  the  guardian."* 

§  918.  Practice. —  Ordinarily ^  the  permission  or  direction,  as 
the  case  may  be,  to  sue  upon  a  bond,  will  be  given  only  upon 
a  verified  application,  or  sufficient  evidence  to  show  a  breach 
of  the  bond,  for  which  an  action  can  be  maintained,  and  that 
the  applicant  has  such  interest  as  will  authorize  him  to  com- 
mence the  action.^  Cases  may  arise  where  the  sureties  in 
two  different  bonds  are  liable,  and  suit  upon  both  necessary.^ 

§  918a.  In  Minnesota. —  All  bonds  given  in  the  probate 
court  under  the  probate  code  are  treated  alike.  They  run  to 
the  judge  of  probate  and  his  successors  in  office ;  but  actions 
upon  them  may  be  prosecuted  in  the  name,  and  for  the  bene- 
fit, of  any  person  interested.  If  an  executor  or  administrator 
dies  or  removes  from  the  jurisdiction  without  accounting,  an 

SI  See  McGk>nigal  v.  Ck>lter»  82  Wis.  kinson,  59  Wi&  548,  the  action  was 
6H  626 ;  Shepai'd  v.  Pebbles,  88  Wi&  on  an  additional  bond.  The  sureties 
878 ;  Lyman  v.  Conkey,  1  Met  817 ;  were  held  liable  for  what  was  in  the 
Colbum  T.  State,  47  Ind.  810 ;  ante,  guardian's  hands  when  the  bond  was 
ch.  XXI,  n.  26 ;  Mattoon  v.  Cowing,  given  (which  was  presumed  to  be  aU 
13  Qray,  887 ;  Chapin  v.  Waters,  110  that  he  had  received  until  the  con- 
Mass.  195.  But  the  liability  does  not  trary  was  shown),  and  for  what  he 
extend  to  the  proceeds  of  the  sale  of  received  afterward.  In  Mattoon  v. 
any  lands  omitted  from  the  descrip-  Cowing,  suprcL^  a  guardian  was  said 
tion  inthebond.  Tomlinson  v.  Simp-  to  be  liable  on  his  special  bond  for 
son,  88  Minn.  448i  the  proceeds  of  a  sale  of  real  estate^ 

6i«  Howell's  Stat,  §  6809,  subd.  a  and  on  his  general  bond  for  the  in- 

63  In  any  doubtful  case  notice  of  terest  thereon.     The  contract  of  a 

hearing  the  application  should  be  surely  in  a  guardian's  bond  is  not  a 

given  to  the  suretie&  fiduciary   liability,  and  he  is  dis- 

^In  Loring  v.  Bacon,  8  Cushing,  charged  from  the  contract  by  a  dis- 

465,  an  additional  bond  having  been  charge   in   bankruptcy,  unless  the 

given  by  a  guardian  pursuant  to  an  claim  is  filed  as  a  contingent  liability, 

order  of  the  probate  court>  the  sure-  Jones  v.  Knox,  8  Nat  Bank.  Beg. 

ties  in  both  were  held  to  be  co-sure-  559 ;  46  Ala.  58 ;  Reitz  v.  The  People^ 

ties,  but  in  different  sums,  with  lia-  72  BL  485 ;  Davis  v.  McCnrdy,  50 

bilities  to  contribution  among  them-  Wia  569. 
selves  accordingly.    In  Clark  v.  Wil- 
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administrator  de  bonis  non  would  be  the  proper  plaintiff. 
After  an  order  of  distribution,  unless  a  suit  could  be  main- 
tained in  the  name  of  the  judge  of  probate  for  the  benefit  of 
the  distributees,  it  would  seem  that  each  must  sue  for  him- 
self, and  if  their  aggregate  demands  should  exceed  the  penalty 
of  the  bond,  the  old  saying  that  ^^  the  early  bird  catches  the 
worm  "  would  be  illustrated.*** 

<*•  See  Probate  Code^  sea  288. 
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§  919.  Distinction  in  classes  of  appeals. — Where  the  system 
of  appointing  commissioners  to  adjust  claims  against  decedents 
is  established  provision  is  usually  made  for  appeals  from  their 
action,  and  separate  provision  is  made  for  appeals  from  the 
orders  and  decrees  of  the  probate  courts.'  In  Michigan  (where 
the  judge  of  probate  in  adjusting  claims  acts  under  the  same 
provisions  of  the  statute  as  commissioners  appointed  for  the 
purpose,  as  a  tribunal  for  the  special  purpose),  the  distinction 
between  the  two  classes  of  appeals  remains.  In  Wisconsin 
and  Minnesota,  where  claims  are  adjusted  and  allowed  by  the 
court,  the  distinction  is  abolished  and  all  appeals  are  regulated 
by  the  same  chapter  of  the  statute.* 

^The  commissioners    are  not    a       *  Though  commissioners  may  be 
court    See  ante,  §  869a  and  note  c.       appointed  in  some  cases  in  Wisoou- 
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§  920.  Different  modes  of  trial  on  appeal. —  In  Michigan, 
where  legislation  has  not  attempted  to  abolish  the  distinction 
between  proceedings  at  law  and  in  equity,  all  appeals  which 
present  an  issue  or  issues  of  factj  the  determination  of  which 
is  not  in  any  degree  a  matter  of  discretion,  are  triable  by  jury, 
and  reviewable  in  the  supreme  court  on  writ  of  error ;  ^  while 
in  Wisc<msin  all  issues,  excepting  upon  appeals  from  the  al- 
lowance or  disallowance  of  money  demands,  are  practically 
treated  as  equitable  issues.* 

§  921.  Who  ma/y  appeal  in  Wisconsin  and  Michigan. —  An 
executor,  administrator,  guardian,  trustee,  or  any  person  ag- 
grieved by  any  order,  judgment,  decree,  determination,  or 
denial  of  the  county  court,  or  commissioners  to  adjust  claims, 
may  appeal  to  the  circuit  court,  in  Wisconsin,  with  the  one 
exception  that  no  appeal  is  allowed  from  the  allowance  or 
disallowance  of  a  claim,  unless  disputed  items  to  the  amount 
of  $20  be  allowed  or  disallowed.  The  appeal  of  a  child  from 
an  order  of  adoption  may  be  taken  in  the  child's  behalf  in 
Wisconsin,  by  "  any  person,"  *  The  appeal  of  a  minor  may  be 
by  and  in  the  name  of  his  general  guardian,  or  by  a  guardian 
ad  Utem  appointed  for  the  purpose.  In  Michigan,  any  person 
aggrieved  by  any  order,  sentence,  decree,  or  denial  of  a  judge 
of  probate  in  all  cases  not  otherwise  provided  may  appeal  to 
the  circuit  court.** 

sin,   their  report^   when   recorded*  and  takes  the  proper  steps  to  appeal, 

stands  as  a  judgment  of  the  court  the  record  should  be  sent  up.    The 

Ante,  §  891.  record  does  not  show  always  who 

'^See  Mower's  Appeal,  48  Michi  are  necessary  or  proper  parties.    But 

441 ;  Qoss  V.  Stone^  68  id  810,  under  the  Minnesota  statute  an  at- 

^ArUe,  g  16,  note  4;  §  17,  note  G.  tempt  to  appeal  from  an  order  not 

<  R  &,  sees.  4031,  4082 ;  Laws  of  enumerated  in  the  statute,  or  by  a 

1891,  ch,  d48L  person  who  did  not  appear  at  the 

^Howell's  Stat,  §6779,  It  seems  hearing;  and  does  not  present  the 
that  no  person  can  be  *' aggrieved"  necessaiy  affidavit,  might  properly 
by  merely  interlocutory  and  formal  be  disregarded.  As  to  who  may  ap- 
orders  which  do  not  affect  the  mer-  peal :  A  purchaser  from  an  heir  can- 
its  of  the  proceeding.  See  Qobb  v.  not  from  the  settlement  of  the  ac- 
Stone^  eupra,  820,  and  cases  cited;  count  of  the  administrator.  Gunn 
Leach  v.  Leach,  50  Vt  6ia  Theques-  v.  Green,  14  Wia  816;  In  re  Fisher, 
tion  of  the  right  of  the  appellant  to  15  id.  511.  Purchaser  at  a  sale  may 
appeal  is  usually  a  question  to  be  de-  from  an  order  vacating  the  proceed- 
termined  in  the  appellate  court  If  ing&  Betts  v.  Sholton,  27  id.  667.  A 
a  person  claims  to  be  <*  aggrieved  "  guardian  ad  litem  appointed  for  the 
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§  922.  When  appeal  allowed  in  Minnesota, —  The  probate 
code  specifies  with  particularity  what  judgments,'  orders  and 
decrees  may  be  appealed  from  to  the  district  court.  They 
are :  (1)  An  order  admitting  a  will  to  probate  and  record,  or 
refusing  the  same.  (2)  An  order  appointing  an  executor,  ad- 
ministrator or  guardian,  or  removing  him,  or  refusing  to  make 
such  appointment  or  removal.  (3)  An  order  directing  or  re- 
fusing to  direct  real  property  to  be  sold,  mortgaged  or  leased, 
or  confirming  or  refusing  to  confirm  such  sale,  mortgaging  or 
leasing.  (4)  An  order  allowing  any  claim  of  any  creditor 
against  the  estate,  in  whole  or  in  part,  to  the  amount  of  $20 
or  more.  (5)  An  order  disallowing  any  claim  of  any  creditor 
against  the  estate,  in  whole  or  in  part,  to  the  amount  of  $2b 
or  more.  (6)  An  order  or  decree  by  which  a  legacy  op  dis- 
tributive share  is  allowed,  or  payment  thereof  directed,  or 
such  allowance  or  direction  refused,  when  the  amount  in  con- 
troversy exceeds  $20.*  (7)  An  order  setting  apart  property 
or  making  an  allowance  for  the  widow  or  child,  or  refusing 
the  same.  (8)  An  order  allowing  the  account  of  an  executor, 
administrator  or  guardian,  or  refusing  to  allow  the  same,  when 
the  amount  allowed  or  disallowed  exceeds  $20.    (9)  An  order 

purpose  when  the  general  guardian  id.  825;  Besancon  ▼•  Brownaon,  89 
is  adversely  interested.  Marx  v.  Row-  id.  888.  See  lavermore  ▼.  Bemis,  8 
lands,  59  id.  110.  See,  also^  Amoiy  v.  Allen,  894 ;  Farrar  v.  Parker,  8  id. 
Amory,  26  id.  152-5 ;  Shuman  v.  556 ;  Northampton  ▼.  Smith,  11  Met 
Hurd,  79  id.  654 ;  Taff  v.  Hosmer,  14  890;  Wiggin  ▼.  Swett;  6  id.  194; 
Mich.  249 ;  Hart  v.  Circuit  Judge,  56  Smith  v.  Sherman,  4  Gush.  408 ;  Ban- 
id  592 ;  Rivenett  v.  Bourquin,  58  id.  croft  ▼.  Andrews,  6  id.  498 ;  Paine 
10 ;  Mower's  Appeal,  48  id.  6 ;  Cheever  v.  (jk>odwin,  56  Me.  441 ;  Bryant  ▼. 
▼.  Circuit  Judge,  45  id.  6;  Woodbury  Allen,  6  N.  H.  116.  See,  as  to  who 
▼.  Hammond,  54  Ma  832.  Under  a  cannot  appeal,  Lewis  t.  Bolitho,  6 
statute  providing  how  ''any  person  Gray,  187;  Heniy  v.  Estey,  18  id.  886; 
desirous  of  appealing"  might  do  bo,  Ayer  y.  Breed,  110  Masa  548;  Deer- 
"a  person  having  no  interest  nor  in  ing  v.  Adams,  84  Ma  41.  The  stat- 
any  way  affected  by  the  adjudication  utes  of  Massachusetts  and  Maine  pro- 
of a  probate  court "  is  not  entitled  to  vide  for  appeal  by  "  any  person  ag- 
an  appeal."    Strong  v.  Winslow,  8  grieved." 

Pin.  27,  80 ;  Downer  v.  Howard,  47  *  This  word  is  seldom  used  in  the 
Wis.  476^  He  must  have  such  an  in-  coda  The  specifications  that  follow 
terest  to  be  injuriously  affected  by  relate  only  to  orders  and  decrees, 
the  decree  as  to  render  him  a  party  *This  would  make  the  construction 
"  aggrieved."  Labar  v.  Nichols,  28  of  a  will  by  the  probate  court  con- 
Mich.  810.     See  Lyster's  Appeal,  54  elusive  as  to  legacies  of  $20  or  less. 
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vacating  or  refusing  to  vacate  a  previous  order,  judgment  or 
decree  made  or  rendered,  alleged  to  have  been  procured  by 
fraud,  misrepresentation,  or  through  surprise,  or  excusable  in- 
advertence or  neglects  (10)  An  order  or  decree  directing  or 
refusing  a  conveyance  of  real  estate.* 

§  923.  Who  may  appeal  in  Minnesota. —  And  in  Minnesota 
the  appeal  (other  than  from  the  allowance  or  disallowance  of 
a  claim)  can  be  taken  only  by  a  party  "  aggrieved,"  who  ap- 
peared in  the  probate  court  and  moved  for  or  opposed  the 
order  or  judgment,  or  who,  being  entitled  to  be  heard,  had  not 
due  notice  or  oppcrtvmity  to  he  heard.* 

§  924.  Seasons  for  appeal. —  The  statute  of  Michigan  (like 
the  former  statutes  of  Wisconsin)  requires  that  the  reasons 

7  Inf erentially  this  confers  by  stat-  an  appeal  will  lie  from  the  judgment 

ute  the  jurisdiction  which  the  decis-  allowing  or  disallowing  one  of  them, 

ions   in  Wisconsin   and  Minnesota  and  does  not  bring  up  the  other  for 

have  recognized.    See,  as  to  applica-  consideration  in  the  circuit  court 

tion  of  thip  subdivision.  In  re  Hause^  Moerchen  ▼.  StoU,  48  VTis.  807. 

82  Mmn.  155, 157.  *  Ckxle,  sec.  254.    When  the  notice 

>  Probate  Code,  sec.  252.   This  is  an  required  by  law  is  given,  eveiy  person 

elaborate  attempt  to  cover  all  cases  interested  has  an  ''opportunity  to  be 

that  affect  substantial  rights.    But  heard."    The  fact  that  he  did  not 

there  may  be  cases  which  ought  to  be  have  personal  knowledge  of  a  notice 

reviewed  upon  some  process,  which  published  according  to  law  does  not 

are  not  included  in  the  terms  of  the  entitle  him  to  appeal  when  he  did  not 

statuta    This  statute  seems  to  be  an  appear,  though  it  may  be  "  excusable 

effort  to  condense  the  numerous  and  inadvertence  or  neglect^*'  upon  which 

elaborate  provisions  of  the  statutes  he  might  move  in  the  probate  court 

of  New  York.    See  Redfield,  Law  &  to  vacate  the  order  or  decree  under 

Pr.,  ch«  27  (1st  ed.).    Appefd  on  claim  subd.  7,  sec.  252,  and,  if  refused,  he 

(part  disallowed),  constituting  a  single  could  appeal  from  the  refusal,  and 

claim  (cause  of  action)  consisting  of  doubtless,  if  his  failure  to  appear  was 

several  items,  should  be  from  the  de-  excusable^  could   be  heard  on  the 

cision  on  the  claim,  and  not  from  merits  of  the  matter.     See   In  re 

part  of  the  decision  disallowing  part  Hause,  supra.    Also,  In  re  Brown, 

of  the  claim.    Such  an  appeal  held  82  Minn.  448w    Any  person  interested 

fatally  defective  under  former  stat-  who  has  a  right  to  be  heard  may 

ute&    Oapehart  v.  Logan,  20  Minn,  bring  an  appeal  to  a  hearing.  Brown 

442(895).    On  appeal  from  the  allow-  v.  Huntsman,  82  id.  46^.    A  debtor 

ance  of  a  claim,  the  validity  of  an  to  an  estate,  or  one  against  whom  the 

order  extending  time  for  the  creditor  estate  has  a  cause  of  action,  is  not 

to  present  his  claim,  or  for  payment^  **  aggrieved  **  by  the  appointment  of 

may  be  questioned.    State  v.  Probate  an  administrator.    In  re  Hardy,  85 

Gourti,  28  Mmn.  88t    If  a  claim  is  Mmn.  103. 
filed  on  two  distinct  causes  of  action, 
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for  the  appeal  shall  be  stated  in  the  notice.^*  This  is  now 
omitted  In  Wisconsin  and  Minnesota,  and  the  appellant  simply 
gives  notice  of  his  appeaL^^ 

§  925.  JSiyw  an  appeal  is  taken. —  In  Wisconsin  and  Michi- 
gan an  appeal  is  taken  by  filing  a  notice  of  appeal  within  sixty 
days  from  the  act  appealed  f rom,^  and  at  the  same  time  filing 
with  it  an  undertaking  in  Wisconsin  (a  bond  to  the  adverse 
party  in  Michigan),  in  such  sum  and  with  such  surety  or  sure- 
ties  as  shall  be  approved  by  the  court  (by  the  judge  in  Michi- 
gan) that  he  will  diligently  prosecute  his  appeal  to  effect  and 
pay  all  damages  and  costs  that  may  be  awarded  against  him.'' 
No  bond  or  undertaking  is  required  where  the  appeal  is  by  an 
executor,  administrator  or  guardian  in  Wisconsin  or  Minne- 

i^HoweU's  Stat,  §  6779.  §  677a  The  notlc^  must  be  signed 
n  B.  S.,  seo.  4031 ;  Probate  Code^  by  the  appellant  or  bis  attorney.  See 
flea  256.  The  trial  is  de  novo  in  the  Eaton  t.  Supervisors  of  Manitowoc 
oireuit  or  district  court  usually.  The  County,  42  Wi&  817  (Forms  237, 288X 
appellate  court  takes  the  place  of  the  i*  H.  S.,  id*  and  sea  4032 ;  Howell's 
court  of  probata  Davis'  Appeal,  89  Stat,  §  678a  See  H.  S^  sec.  4089. 
Conn.  895.  ^  By  the  course  of  pro-  These  sections  substitute  an  **  under^ 
cedure  prevailing  in  courts  proceed-  taking  " —  as  in  other  appeals  under 
ing  according  to  the  practice  and  the  Wisconsin  statute  —  for  the 
rules  of  the  civil  law,  the  effect  of  the  **  bond  to  the  adverse  parly,"  which 
appeal  is  to  transfer  the  entire  case^  was  required  by  the  former  statutes, 
not  merely  for  review,  but  also^  if  which  was  the  occasion  of  consider- 
deemed  proper,  for  trial;  and  it  is  able  discussion  in  the  courta  See 
competent  for  the  appellate  court  to  Nelson  v.  Clongland,  16  Wis.  892; 
hear  further  testimony  on  the  old,  or  State  ▼.  flint,  19  id  621 ;  Thompson 
on  new,  aJlegation&  •  .  •  8o^  ▼.  Thompson,  24  id.  515;  Mullin's 
likewise,  the  appellate  court  may  not  Appeal,  40  id.  154.  This  change  in- 
only  afi&rm  or  reverse  the  judgment  dicates  a  purpose^  doubtless,  to  sub- 
below,  but  may  modify  it  or  make  stitute  the /orm  of  undertaking  usual 
an  entirely  new  decree^  in  accordance  in  other  appeals  under  the  statutes 
with  its  own  views  of  the  justice  of  of  this  state.  Without  tlie  proper 
the  case."  Bradford,  Sur.,  in  Clayton  undertaking  filed,  the  circuit  court 
V.  Wardell,  2  Biadf.  Sur.  1,  6.  But  would  not  acquire  jurisdiction,  and  a 
an  appeal  cannot  be  taken  from  the  proper  one  could  not  be  filed  ntme 
disallowance  of  certain  items  in  an  pro  tunc  See  Thompson  v.  Thomp- 
account  It  must  be  from  the  whole  son,  tupra.  The  proper  entitling  is 
order.  Showers'  Estate  ▼.  Morrill,  the  claimant  v.  the  executor  or  ad- 
41  Mich.  700.  See  Wisner  v.  Mabley's  ministrator.  McNight  v.  Estate  of 
Estate,  70  id.  271.  When  two  appeals  McNight»  20  id  446.  A  judgment  is 
from  the  same  order  should  be  con-  not  appealable  until  it  is  put  in  form 
solidated.  Id  and  entered  People  t.  Probate 
»B.  a,  sea  4031;  HoweU's  Stat,  Judge,  40  Mich.  244 
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sota,  or  a  testamentary  trustee,  or  by  a  child  or  any  person 
appealing  in  its  behalf,  from  an  order  of  adoption  in  Wiscon- 
sin.^ Bat  in  Minnesota  the  notice  of  appeal  is  served  on  the 
opposite  party  or  his  attorney  who  appeared  for  him  in  the 
probate  coart,  within  thi/riy  days  after  notice  of  the  order, 
judgment  or  decree  appealed  from  (or  if  no  snch  notice  of  the 
order,  judgment  or  decree  is  given  apparently)  within  six 
months  from  its  entry.  If  the  adverse  party  did  not  appear, 
then  by  delivering  a  copy  of  the  notice  to  the  judge  for  him 
or  them.  If  served,  the  notice  with  proof  of  service  is  to  be 
filed.  A  bond  substantially  as  in  Michigan  is  required  from 
others  than  executors,  administrators  and  guardians  on  ap- 
pealing, conditioned  to  prosecute  his  appeal  with  due  diligence 
to  a  final  determination  and  pay  all  costs  and  disbursements 
and  abide  the  order  of  the  court  therein.^^ 

§  925^.  Direetian  as  to  service  of  notice. —  In  Michigan  and 
Wisconsin  the  court  directs  the  manner  of  giving  notice  to 
the  adverse  party.  In  Wisconsin  the  court  designates  the 
adverse  party  to  whom  notice  must  be  given  within  ten  days 
after  the  appeal.  In  Michigan  the  notice  must  be  given  at 
least  fourteen  days  before  the  appeal  is  entered  in  the  circuit 
court,  and  must  give  the  reasons  for  the  appeal."^  In  Wis- 
consin if  an  executor  or  administrator  appeals  from  the  dis- 
allowance of  his  personal  claim  against  the  estate  which  he 
represents,  notice  may  be  given  to  a^  concerned  by  personal 
service  or  by  publication  under  an  order  of  the  county  court 
three  successive  weeks,  the  last  publication  to  be  at  least  four 
weeks  before  the  hearing  of  the  appeaL"* 

i>»R  a,  sea  4082;  Probate  Code,  ^^B.  a,  sea  4088;  Howell's  Stat, 

860.269.    This  statute  applies,  though  §  6781.    The  notice  is  a  sufficient 

a  guardian's  appeal  is  from  the  order  notice  of  trial  for  the  first  term  after 

on  his  final  account  (Stinson  ▼.  Leary,  the  appeal   is  taken   in   Michigan. 

69  Wis.  269),  or  to  pay  over  to  the  People  ▼.  Wayne  Cir.  Judge,  89  Mich, 

ward  (of  full  age)  the  amount  found  1.    Order  for  serTice  on  ''adverse 

due.    Tompkins  v.  Page,  70  id.  249.  party."    See  Elasson   v.   Estate  of 

^'^  Prohate  Code,  id  This  statute  Brocker,  47  Wis.  79.  Appearance  in 
seems  to  require  a  formal  notice  to  appellate  court  cures  defective  no- 
set  the  thirty  days  running,  and  tice.  Id.  (Forms  289, 241). 
without  it  the  right  to  appeal  will  ^^"R,  S.,  sec.  4040.  As  to  who  are 
run  six  month&  An  "  undertaking  "  adverse  parties  if  the  estate  is  insolv- 
held  a  sufficient  bond  an  appeal.  In  ent»  see  Estate  of  Fehland,  40  Wi& 
ro  Brown,  85  Minn.  807.  849. 
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§  926.  JRetum  to  appellate  court —  Appeal  is  perfected  by 
the  judge,  who  is  required  in  Wisconsin,  within  twenty  days 
after  the  appeal  is  taken,  to  file  in  the  circuit  court  a  certified 
copy  of  the  record  and  proceedings  appealed  from,  with  the 
notice  of  appeal,  the  undertaking^  and  proof  of  service  of  the 
notice  of  appeal  on  the  adverse  party,  according  to  the  order 
of  the  county  court.**  In  Minnesota,  upon  filing  the  notice 
of  appeal  and  proof  of  service,  the  probate  court  is  required 
forthwith  to  make  and  return  to  the  district  court  a  certified 
transcript  of  all  the  papers  and  proceedings  upon  which  the 
order,  judgment  or  decree  appealed  from  is  based,  including  a 
copy  of  the  order,  judgment  or  decree,  and  copies  of  the  no- 
tice and  proof  of  service  and  appeal  bond.  The  district  court 
may  compel  a  further  or  amended  return  and  allow  amend- 
ments to  the  same  extent  as  in  civil  actions,*  except  that  the 
notice  of  appeal  cannot  be  amended  nor  time  extended  for 
appeal.**^  In  Michigan  the  appellant  must  procure  and  file  in 
the  circuit  court,  within  thirty  days  after  the  appeal  is  taken, 
a  certified  copy  of  the  record  or  proceedings  appealed  from, 
of  the  notice  and  reasons  of  the  appeal,  of  the  bond  on  appeal, 
and  of  the  order  directing  notice  to  the  adverse  party,  together 
with  the  evidence  that  such  notice  has  been  given.  If  not  so 
filed  the  appeal  is  of  no  eflfect.**** 

i^R  S.,  sec.  4088.    See  sea  4040.  order  for  hearinf^,  the  entries  In  the 

The  bond  was  not  returned  with  the  minutes,  and  order  or  judgment;  and 

appeal  record  under  the  former  stat-  if  any  objections  or  answer  to  the 

uta  Hardwick  v.  Estate  of  Duchaine,  petition  was  filed  in  writings  which 

82  Wi&  155.    Original  will  need  not  may  be  permitted  though  it  cannot 

be  returned.    Carroll's  Will^  50  id.  be  required  (see  Brook  v.  Chappell, 

487.  84  Wi&  405,  419,  420),  it  should  be  in- 

Ha  Probate  Code,  sec.  250.  This  im-  eluded  in  the  return.  Probably  the 
posing  of  a  merely  clerical  duty  upon  sureties  in  the  undertaking  may  be 
the  court  tends  to  obliterate  the  dis-  excepted  to  by  the  adverse  party, 
tinction  between  the  probate  court  Bowles  y.  Paige,  20  Wia  dOd.  The 
and  judge  of  probate,  which  the  code  supreme  court  will  not  grant  a  man- 
generally  recognizes.  damxi»  to  compel  the  county  judge 

Hi>  Howeirs  Stat,  §  6782,  amended  to  fix  the  amount  or  approve  the 

by  Act  174,  1887;  8  Howell's  Stat,  surety.     State  v.  Flint,  19  id.  621. 

§  6782.    Under  this  statute  the  ''reo-  But  the  circuit  court  has  power  to 

ord  and  proceedings**  would  include  order  the  county  judge  to  fix  the 

the  petition  upon  which  the  proceed-  penalty  or  approve  the  bond  (under- 

ing  was  founded,  order  for  hearing  taking^  if  he  improperly  refuses,  or 

and  proof  of  notice  according  to  the  the  circuit  court  may  fix  the  penalty 


APPEALS  FROM  PROBATE  COURTS COSTS.         477 

§  927.  Adverse  party. —  The  various  decisions  as  to  who  is 
the  adverse  party  to  whom  the  appeal  bond  was  to  run,  under 
the  former  statute  ^*  of  Wisconsin,  would  not  seem  to  deter- 
mine  who  are  "  adverse  parties/'  under  the  present  statute,  to 
whom  notice  of  the  appeal  is  to  be  given.  Manifestly,  the 
persons  adversely  interested,  who  appeared  in  the  proceeding, 
are.  A  special  administrator,  who  is  a  mere  custodian  while 
the  htigation  is  pending,  unless  otherwise  interested,  has  no 
adverse  interest,  and  is  as  much  the  representative  of  one  as 
the  other.***  Usually  there  will  be  no  difficulty  in  any  case 
in  determining  who  is  an  adverse  party  to  the  appellant. 

§  928.  Appeal  from  commissioners  in  Michigan. —  Any  exec- 
utor, administrator  or  creditor  may  appeal  from  the  decision 
and  report  of  commissioners  to  the  circuit  court  by  applica- 
tion in  writing  filed  within  sixty  days  in  the  probate  office,** 
in  the  cases  specified:  (1)  When  a  claim  is  disallowed  in 
whole  or  in  part  to  the  amount  of  $20.  (2)  When  the  sum 
allowed,  being  objected  to,  shall  amount  to  $20,  the  aggrieved 
party  may  appeal."  If  the  appeal  is  by  a  claimant  against 
the  estate  he  shall,  within  the  sixty  days,  give  a  bond  to  the 
adverse  party  with  sufficient  sureties,  to  be  approved  and  filed 
by  the  judge  of  probate,  to  prosecute  his  appeal  to  effect  and 
pay  ajl  damages  and  costs  which  may  be  awarded  against 
him.**    Notice  of  the  appeal  and  of  the  hea/ring  thereof  in  the 

and  approve  the  bond,  so  that  the  tially  like  that  of  Michigan.  Corn- 
right  of  appeal  shaU  not  be  lost  Id.  pare  In  re  Fisher,  16  Wis.  611 ;  Nel- 
62S,  6^  Where  the  property  of  a  son  v.  Clongland,  id.  892;  State  v. 
spendthrift  was  about  $60,000,  on  ap-  Flint;  supra;  Thompson  v.  Thomp- 
peal  from  the  appointment  of  a  son,  24  Wis.  616 ;  Kasson  v.  Estate  of 
guardian,  it  was  not  an  abuse  of  dis-  Brocker,  47  id.  79.  See  note  IZc, 
cretion  to  refuse  to  approve  a  bond  suprcu 

in  the  sum  of  |500.     Id.  62a    The  ^^«  Bond  on  appeal  from  probate  of 

"record  and  proceedings"  on  allow-  will  to  the  special  administrator  held 

ance  or  disallowance  of  a  claim  would  proper.   Mullin's  Appeal,  40  Wis.  164. 

include  the  claim  and  the  report  of  i<^  Howell's  Stat,  §  6907* 

allowance  or  disallowance,  and  per-  i?  Id.,  §  5909.    In  Minnesota  under 

haps  the  order  for  notice  to  creditors  a  similar  statute,  filing  notice  of  ap- 

and  proof  of  publication  of  notice  to  peal  was  held  a  sufficient  "applica- 

creditOT&    If  a  claim  was  rejected  tion  in  writing."    Smith  v.  Gill,  87 

without  appearance  by  the  claimant,  Minn.  466. 

this  would  seem  necessary  on  his  ap-  i^  Howeirs  Stat,  g  6908.    Bond  not 

peal.  signed  by  the  **  claimant "  is  not  suffl- 

i^The  former  statute  was  substan-  cient   Appeal  of  Dickinson,  2  Mich. 
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circuit  court  is  given  in  such  manner  as  the  judge  of  prohate 
shall  direct,  and  if  the  appeal  is  by  the  executor  or  adminis- 
trator, and  it  appears  that  the  claimant  is  a  non-resident  of 
the  state,  or  his  residence  unknown,  notice  may  be  given  by 
publication  under  an  order  of  the  probate  court  in  such  news- 
paper and  for  such  time  as  the  judge  of  probate  shall  direct." 
The  appealing  party  is  required  to  procure  and  file  in  the  cir- 
cuit court,  within  thirty  days  after  the  appeal  is  allowed,  a 
certified  copy  of  the  allowance  or  disallowance  appealed  from, 
of  the  bond  on  appeal,  of  the  order  allowing  the  appeal,  with 
evidence  that  notice  has  been  given  to  the  adverse  party  as 
ordered.*^ 

§  929.  Changes  in  Minnesota. — The  probate  code  has  ma- 
terially changed  the  practice  in  one  respect.  The  former 
statutes  authorized  appeals  upon  questions  of  law,  or  fact,  or 
both,  and  the  evidence  taken  in  the  probate  court  was  certi- 
fied to  the  district  court  if  the  appeal  was  upon  questions  of 
law  only.  Now  (as  in  Wisconsin)  no  reason  for  the  appeal  is 
required  to  be  given,  and  the  trial  on  appeal  is  de  novo  in  all 
cases,'^  as  in  the  other  states. 

§  930.  Differences  in  pracUoe  on  appeal. —  The  differences 
between  the  practice  in  Michigan  and  in  the  other  states  grow 
largely  out  of  the  adoption  of  modern  codes  of  procedure  in 
the  latter.  Upon  claims  of  creditors,  which,  upon  appeal,  are 
substantially  actions  for  debt  or  in  asaurwpsUj  the  trial  in  all 
cases  is  by  jury  unless  waived  by  the  parties.  But  in  Michi- 
gan, where  appeal  to,  the  supreme  court  lies  only  from  pro- 
ceedings in  chancery,  all  questions  which  depend  upon  the  de- 
termination of  facts,  and  in  which,  the  facts  appearing,  the 

887.    The  administrator  or  executor  amended  by  Act  176, 1887 ;  8  HowoIFb 

IS  the  '^adyerse  party.**    Daniels  v.  Stat,  §6911.  Before  this  amendment 

Stevens,  60  Mich.  219.    Appeal  from  this  statute  was  directory.    The  dr- 

commissioners  can   be   taken  only  cuit  court  has  power  to  hear  the  ap- 

under  this  statuta    Buchos  v.  Pray,  peal,  though  the  transcript  was  not 

86  id.  429.  filed  within  the  prescribed  period. 

»HoweU*8  Stat,  §6910.  The  "judge  Dnrand  ▼.  Sage,  76  Mich.  684    If  the 

of  probate**  directs  by  "an  order  of  record  filed  is  imperfect,  the  appeal 

the  probate  court*'    Here  the  terms  ought  not  to  be  dismissed  if  the  rec- 

are  used  as  synonymous  in  the  same  ord  is  filed  before  a  moH<m  to  dis- 

eentence.    The  notice  is  a  sufficient  miss  on  that  ground  is  heard.  Snyder 

notice  of  trial  for  the  first  term,  ▼.  Circuit  Judges  80  id.  611. 

People  T.  Circuit  Judge,  89  Mich.  1.  si  Probate  Code,  sea  26a    See  In  le 

>OHowell*s     Stat,     §     6911,     as  Post,  88  Minn.  47a 
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jadgment  follows  as  a  matter  of  legal  right,  unaffected  by  the 
application  of  any  jadicial  discretion,  are  treated  as  common- 
law  actions,  triable  by  jury  and  reviewable  on  writ  of  error."* 

§  931.  Issues  may  le  made  np. —  In  many  cases  issues  are 
tried  in  the  courts  of  probate  on  very  informal  pleadings,  or 
none,  excepting  a  petition  or  claim  filed  and  objections 
thereto  written  or  oral.  This  disregard  for  technical  issues, 
though  it  sometimes  tends  to  extend  the  range  of  the  evi- 
dence beyond  the  real  issues,  is  on  the  whole  more  conducive 
to  the  ends  of  justice  and  right  than  any  technical  practice  in 
those  courts  could  be,  and  is  encouraged  for  that  reason.^ 
Upon  appeal,  an  issue  may  be  made  up  under  the  direction  of 
the  court  when  deemed  necessary,  and  tried  as  other  cases 
are  according  to  the  nature  of  the  issue.^ 

§  932.  Wlien  circuit  court  may  allow  appeal.—  A  party  ag- 
grieved in  Wisconsin  and  Michigan  who  omitted  to  appeal  in 
the  time  limited,  from  any  cause,  without  fault  on  his  part, 
upon  petition  to  the  circuit  court  within  one  year,  may  be  al- 
lowed to  appeal,  if  it  shall  appear  that  justice  requires  a  re- 
vision of  the  case,  upon  such  terms  and  within  such  time  as 
the  circuit  court  shall  deem  reasonable.  Eeasonable  notice 
must  be  given  to  the  party  adversely  interested  before  an  ap- 
peal is  allowed  in  such  case,  and  an  appeal  may  be  taken  to 
the  supreme  court  from  an  order  of  the  circuit  court  in  Wis- 
consin on  such  petition.^    In  Michigan,  if  the  petitioner  is 

ss  See  ante,  %  10,  note  4  by  jury  is  to  frame  Iflsues  by  formal 

'^  See  Brook  v.  Chappell,  84  Wia  pleadings   on   appeal     No    formal 

405;  White  t.  AUen,  18  Mich.  194;  pleadings  are  necessary.     Hoffman 

Patrick  ▼.  Howard,  47  id.  40 ;  Mow-  v.  Estate  of  Pope,  74  id.  28G.    But  the 

er's  Appeal,  48  id.  441.  record  most  show  in  some  way  what 

<>  R.  SL,  sec  40d4 ;  Probate  Code,  was  in  issue.    Duvernois  v.  Estate  of 

seca     259,     260-1;    Howell's    Stat,  Kaiser,  75  id.  411.    What  the  verdict 

g§  5912, 0788.    In  Minnesota  on  ap-  should  show  in  Michigan.    Bitely  ▼. 

peal  from  allowance,  eta,  of  a  claim,  Bitely,  85  id.  227. 

the  district  court  is  to  direct  plead-  ^^  R  SL,  sec.  4085 ;  HowelPs  Stat, 

ings  to  be  made  up  on  or  before  the  $^  6784-5.    See  Oroner  y.  Hield,  22 

second  day  of  the  term.    Sea  260.  It  Wis.  200 ;  Jamison  v.  Snyder,  79  id. 

is  discretionary  with  the  court  in  286 ;  Shuman  v.  Hurd,  id.  654.   The 

Michigan  to  direct  pleadings  or  not  order  of  the  circuit  court  cannot  be 

McG^  ▼.  McDonald,  66  Mich.  628 ;  reviewed  in  Michigan  until  after  ad- 

EUair  v.  Wayne  Circuit  Judge,  46  id.  judication  on  the  appeaL    Palms  ▼• 

496.   The  usual  practiee  in  cases  tried  Gampau,  11  Mich.  109L 
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out  of  the  TTnited  States  when  the  decree  or  order  passes,  he 
may  file  his  petition  within  three  months  after  his  return; 
provided  it  be  done  within  two  years  from  the  act  complained 
of.*^  But  these  provisions  in  Michigan  do  not  include  ap- 
peals from  the  action  of  commissioners  on  claims.  If  for  any 
reason  such  an  appeal  has  been  taken  but  not  perfected  within 
thirty  days  after  the  appeal  is  allowed,  by  reason  of  circum- 
stances not  under  the  control  of  the  appellant,  the  circuit 
court  may  reinstate  his  appeal  on  motion  within  the  first  ten 
days  of  the  next  term  after  the  expiration  of  the  thirty 
days."'^  But  there  is  no  extension  of  the  thirty  days  within 
which  the  application  for  appeal  must  be  filed.^^ 

§  932a.  No  extethsian  of  time  in  Minnesota. —  As  no  appeal 
can  be  taken  (excepting  from  the  allowance  or  disallowance  of 
a  claim)  unless  the  aggrieved  party  appeared  in  the  probate 
court,  there  is  no  reason  for  authorizing  the  district  court  to 
allow  an  appeal  after  the  time  has  expired.^^ 

§  933.  When  heirSy  etc.y  may  appeal  from  allowance  of  a 
claim. — If  an  executor  or  administrator  (or  guardian  in  Min- 
nesota) declines  to  appeal  from  the  allowance  of  a  claim 
against  the  estate  he  represents,  any  person  interested  in  such 
estate,  as  creditor,  devisee,  legatee  or  heir  (or  surety  in  his 
bond  in  Michigan),  may  appeal ;  but  the  undertaking  required 
on  such  an  appeal  is  to  secure  the  estate  from  all  damages  and 
costs  in  consequence  of  such  appeal  and  to  secure  the  inter- 
vening damages  and  costs  to  the  adverse  party.  The  proceed- 
ings are  to  be  conducted  in  the  name  of  the  executor  or  ad- 
ministrator.* 

2to  HoweU'8  Stat,  §  6786L  though  a   creditor  is  interested  in 

24b  Act  175, 1887;  8  HoweU*8  Stat,  euefi  estate^  he  cannot  be  aggrieved 

6911.  by  the  aUowanoe  of  other  claima 

24c  Id.    See  note  20,  euprcu  The  executor  or   administrator  is 

24<i  Probate  Code,  eecu.  254, 256,  last  deemed  to  have  declined,  if  he  does 

clause.    Practically  the  code  carries  not  appeal  within  tiie  sixty  days.    It 

out  the  theoTy  logicaUy  that  proceed-  is  not  necessary  that  the  appellant 

ings  in  the  probate  court  are  in  rem,  shoyld  have  objected  to  the  claim 

in  which  substituted  service  by  pub-  before  the  commissioners  or  county 

lication  binds  everybody  interested,  court    Oroner  v.  Hield,  22  Wia  200. 

See  In  re  Hause,  82  Minn.  155.  The  appeal  must  show  by  whom  it 

2s  K.  S.,  sec.  4030 ;  Probate  Ck>de,  sea  is  taken,  and  that  it  is  by  some  per- 

253;  Howell's  Stat,  §  5910.    If  the  son  authorized.    Estate  of  Columbus 

estate  is  solvent  in  any  events  al-  ▼.  Monti,  6  Minn.  568  (40^    Tbe  ap» 
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§  934.  What  proceedings  suspended  Jyy  appeal, —  An  appeal 
suspends  all  proceedings  in  the  probate  court,  in  pursuance  of 
the  act  appealed  from,  until  the  determination  of  the  appeal,'* 
or  till  the  district  court  shall  otherwise  order,  in  Minnesota, 
and  that  court  may  require  further  bond  to  pay  aU  damages 
which  may  be  awarded  against  the  appellant." 

§  935.  Power  of  circuit  and  district  cowrts. —  The  statutes 
confer  amjAe  power  on  appeal  to  reverse  or  affirm  the  order, 
etc.,  appealed  from  in  whole  or  in  part,  or  to  make  such  order 
or  judgment  as  ought  to  be  made  in  the  premises  (and  enforce 
it  in  Wisconsin),  or  remit  the  cause  to  the  court  of  probate 
with  directions.  If  the  appellant  fail  to  prosecute  his  appeal 
with  reasonable  diligence,  the  order,  etc.,  appealed  from  is  af- 
firmed yith  costs  in  Michigan  and  Minnesota ;  may  be  affirmed, 
or  the  appeal  dismissed  with  costs,  in  Wisconsin."  On  appeal 
from  the  circuit  to  the  supreme  court  in  Wisconsin,  if  no  fur- 
ther proceedings  are  necessary  in  the  circuit  court,  the  supreme 
court  may  remit  the  case  to  the  county  court.^ 

peal  is  a  matter  of  right  to  those  in-  stay  proceedings  in  the  probate  court 

terested.    If  the  probate  judge  aJ-  Dutcher  v.  CulTer,  23  Minn.  415.  Ap- 

low8  the  appeal  of  another  he  thereby  peal  from  the   appointment  of  an 

passes  upon  the  fact  of  the  adminis-  administrator  does  not  suspend  the 

trator*s  refusal  to  appeal    Crouch  ▼.  proceedings    of    commissioners   on 

Circuit   Judge,  52   Mich.  596.    See  claims  or  only  tiU  appointment  of  a 

Schultz  Y.  Brown  (Minn.,  Oct  21,  special   administrator.     Lothrop   ▼• 

1891),  49  N.  W.  Rep.  982.    Those  who  '  Conely,  89  Mich.  757. 

appeal  have  the  right  to  control  and  S7  Probate  Code,  sec.  257. 

manage  the  defense  in  the  adminis-  ^  R  S.,  sees.  4087,  4088 ;  Probate 

trator's  nama    The  claimant  is  the  Code,   sees.    262-4;   HoweU's  Stat, 

adverse  party  to  whom  the   bond  §§6789-91. 

should  run  (probably  to  the  executor  ^^  R.  a,  id.  It  was  held  under 
or  administrator  alsoX  If  the  bond  is  former  statutes  that  on  appeal  from 
defective  the  remedy  is  to  dismiss  allowance  or  disaUowance  of  a  claim, 
conditionally  unless  a  new  and  suffi-  a  judgment  against  an  executor  or 
cient  bond  is  filed  within  a  reason-  administrator  should  be  de  bonis  ten- 
able time  to  be  fixed  by  the  court  tatoris.  See  lightfoot  v.  Cole,  1  Wis. 
(HoweU's  Stat,  §  7771.)  King  v.  Grid-  26 ;  Woodward  v.  Howard,  18  id.  557 ; 
ley,  69  Mich.  84  (Form  240)l  Knox  v.  Bigelow,  15  id.  415.  But  see 
>0R.  a,  sea  4086;  Probate  Code^  note  28b,  infrcu  On  appeal,  the  dis- 
sec.  257 ;  HoweU's  Stat,  §  6788 ;  Gas-  trict  court  has  full  jurisdiction  of  the 
ton  V.  Babcock,  6  Wis.  508;  In  re  subject-matter  to  make  such  deter- 
Fisher,  15  id.  511.  Until  the  adop-  mination  as  the  probate  court  ought 
tion  of  this  statute  (Laws  1878^  ch.  to  have  mada  Berkey  v.  Judd,  81 
17)  in  Minnesota,  an  appeal  did  not  Minn,  271 ;  Graham  v.  Birch  (Minn., 
81 
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§  935a.  Judgment  an  claims  in  Michigan. —  The  final  decis- 
ion and  jadgment  on  appeal  on  a  claim  in  Michigan  is  certified 
by  the  circuit  court  or  supreme  court,  as  the  case  may  be,  to 
the  probate  court,  and  the  same  proceedings  had  as  if  such 
decision  had  been  reported  by  commissioners.  But  the  decis- 
ion should  be  an  adjudication  of  the  allowance  and  amount 
allowed  or  of  disallowance,  and  not  a  judgment  in  common- 
law  form  in  Michigan."** 

§  936.  Bemittitur  and  effect —  When  a  matter  is  remitted  to 
the  court  of  probate,  if  its  order  or  judgment  is  afSrmed,  of 
course  the  matter  stands  there  as  at  the  time  the  appeal  was 
taken,  except  that  if  the  appeal  is  from  the  allowance  of  a 
claim,  a  judgment  in  the  circuit  court  for  claim  and  costs  will 
take  the  place  of  the  claim  as  before  allowed  by  commission- 
ers or  the  probate  court.  If  the  act  of  the  court  is  reversed, 
the  remittitur  would  usually  (and,  it  would  seem,  properly,  in 
all  cases)  be  with  directions.  The  appeal  stays  proceedings  in 
pursuance  of  the  act  appealed  from.  An  appeal  upon  one 
claim  would  not  stay  the  payment  of  other  allowed  claims,  or 
the  settlement  of  the  estate,  the  executor  or  administrator 
retaining  sufScient  assets  to  meet  any  possible  result  of  the 
appeal. 

§  937.  Costs  on  appeals. —  Of  course,  if  an  executor  or  ad- 
ministrator who  litigates  any  matter,  with  reasonable  cause, 
in  good  faith,  is  subjected  to  costs  in  the  appellate  court,  he 
will  be  allowed  for  them  on  settlement  of  his  account ;  and  in 
cases  of  contested  wills,  or  suits  for  construction  of  wills, 
where  the  contest  is  made  in  good  faith  and  with  probable 

Aug.  U,  1891),  49  N.  W.  Rep.  697.  On  20  id.  488 ;  Tredway  ▼.  Allen,  id.  475 ; 

appeal  from   aUowancc^  etc.,  of  a  Hard  wick  v.  Duchaine,  82  id.  155; 

claim  the  decision  should  be  certified  Perkins  v.  Shadbolt^  44  id.  574 ;  Ap- 

to  the  probate  court    Id.    See  note  8,  peal  of  Schaeff ner,  41  id.  260 ;  &  C, 

gupra.    After  a  trial  on  the  merits  45  id.  614 ;  Appeal  of  Mullins,  40  id. 

the  appeal  should  not  be  dismissed.  154 ;  Will  of  Kneeland,  id.  844    On 

There  should  be  a  reversal,  affirm-  appealfromthe  judgment  on  a  claim 

ance,  or  judgment  or  order  on  the  the  trial  is  de  novo  and  the  judgment 

merits.    Appeals   of   Newland   and  may  exceed  the  amount  of  the  award 

Daniels,  12  Wis.  490 ;  Betts  v.  Shol-  in  the  probate  court    York  v.  Orton, 

ton,  24  id.  806.    See,  further,  under  66  id.  6. 

the  former  statutes,  Cent  Bk.  Wis.       ^  HowelPs  Stat,  §  5918 ;  La  Roe 

V.  St  John,  17  id.  157;    Boyce  v.  y.  Freeland,  8  Mich.  581;  l^ler  ▼• 

Footer  19  id.  199;  Parry  y.  Wright^  Gallop*8  Etitate^  68  id.  185. 
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cause,  the  usual  practice  is  for  the  appellate  court  to  order 
the  costs  of  the  litigation  to  be  paid  out  of  the  estate.^  An 
executor  has  a  right,  where  the  construction  of  a  will  is  doubt- 
ful and  disputed,  to  take  the  opinion  of  the  court,  by  a  proper 
proceeding,  either  in  the  county  or  circuit  court,  at  the  expense 
of  the  estate.^  But  in  contests  between  parties  upon  distri- 
bution of  intestate  estates,  to  determine  their  rights  in  the 
residue  of  the  estate,  there  is  no  rule  which  authorizes  the 
costs  of  the  litigation  to  be  paid  out  of  the  fund  in  contro- 
versy ; "  and  where,  in  proceedings  against  persons  who  are 
both  heirs  and  administrators,  in  their  individual  capacity, 
they  depend  upon  their  rights  as  administrators  to  the  posses- 
sion of  real  estate,  and  it  appears  that  they  did  not  take  and 
hold  possession  in  good  faith  for  the  legitimate  purposes  of 
the  administration,  the  judgment  for  costs  should  be  against 
them  de  bonis  propriis.^ 

vjackman   Will,    26    Wis.    864;  MHeias  v.  Murphey,  48  Wis.  45; 

Cleaver  v.  Cleaver,  89  id.  96 ;  Dow-  Appeal  of  Schaeffner,  45  id.  614. 

nie's  Will,  42  id.  66 ;  Meurer's  Will,  *i  Estate  of  Kirkendall,  48  Wis.  167, 

44  id.  892;  Dodge  v.  WiUiams,  46  id.  177. 

70 ;  Wolf  Y.  Schae£fner,  51  id.  58 ;  » Gampau  ▼.  Campau,  25  Mich.  127. 

WiU  of  Smith,  52  id.  548 ;  Carroll's  Or  appeal  vexatioualy  taken,    Show- 

WOl,  58  id.  22a  er's  EVrtate  ▼.  Morrill,  41  id.  70a 


CHAPTER  XXV. 

FORMS. 

§  938.  The  forms  m  this  hook  are  indexed  under  the  word 
"  Forms,"  alphabetically  arranged.  They  are  prepared  under 
the  statute  of  Wisconsin.  The  only  form  for  use  in  probate 
practice  given  by  the  statutes  (section  4050)  is  headed  like 
No.  1  and  No.  8,  below.  The  forms  in  the  first  edition,  pre- 
pared for  the  rather  technical  practice  which  the  former  rules 
of  practice  attempted  (not  very  successfully)  to  establish,  are 
omitted.  Others  have  been  added.  If  any  of  these  forms  are 
used  elsewhere  they  should  be  carefully  compared  with  the 
statute  relating  to  the  subject. 


ITo.  1. 
PETITION — GENERAL  FORM. 


8tatb  of  WiflcOKBiH,  CouNTT  CouBT  )  j^  Probate.* 

FOB CJOUNTY.  )    . 


In  the  matter  of 


The  petition  of  -^—  respectfully  shows: 

That  [state  the  neeeeeary  material  facte  upon  tohieh  the  court  is  authorized  and 
asked  to  act.  If  the  jurisdiction  depends  upon  the  existence  qfparOeularfaetSf 
state  them  specially^  as  the  residence  qf  a  decedentt  or  the  presence  qf  property  m 
the  county,] 

That  [state  interest  or  relationship  of  petitioner^  and  all  the  facts  that  show  his 
right  to  proceed.] 

Wherefore  petitioner  prays  [state  dejinitely  the  action  prayed  forJ] 

Date.  Signabne. 

*  Use  the  same  or  similar  heading  for  all  papers. 
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State  of  Wiboorsin,  ^  ^^ 


} 


OODNTY, 

f  being  duly  sworn,  on  oath  says  that  he  is  the  petitioner 

above  named ;  that has  heard  read  the  above  and  foregoing  petition,  and 

knows  the  contents  thereof,  and  that  the  same  is  true  to  his  own  knowledge, 
(excepting  as  to  matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  —  believes  it  to  be  tme.)  Signature. 

(/tirat) 

ITO.  a.  (§4044) 
ORDER  FOR  HEARING— GENERAL  FORK. 


In  the  matter  of  . 

On  reading  and  filing  the  petition  [or  an  appUetOian]  of  ,  of  , 

representing  that  [$iate  hriefiy  iubttanee  of  petition  or  application^,  and  praying 
that  [itate  relief  asked.] 

It  is  Obdbbed,  that  said  petition  [or  application]  be  heard  at  a term 

of  said  County  Court,  to  be  held  in  and  for  said  County  at  the  (Court  House,) 
in  the of ,  on  the Tuesday  (being  the day)  of ,  A. 

D.  la-. 

It  is  Fxtbtheb  Obdbbed,  that  notice  thereof  be  given  by  personal  service 
of  a  notice  thereof  on  [namee  of  persons  on  whom  personal  service  is  required], 
persons  interested,  at  least days  before  the  day  so  designated,  (or  by  pub- 
lication of  such  notice  at  least  three  weeks  successively,  previous  to  the  time 
appointed,  in  the  ,  a  (weekly)  newspaper  published  at  the  —  of  — ~^ 
in  said  County.)* 

Dated ,  18—.  By  the  Court 

^1  County  Judge. 

•  In  some  cases  both  personal  service  and  publication  may  be  prooer.  In 
some  cases  in  which  the  persons  interested  ought  to  have  adual  notice,  there 
would  be  great  propriety  in  ordering  copies  to  be  mailed  to  noiMresident 
parties. 

TXO.B.    (§4050.) 

NOTICE— STATUTE  FORM. 

State  o»  Wisoohbir,  Codhtt  Coubt,  )  j^  Probaie. 
Fob County.  ) 

Notice  is  hereby  given  that  at  a Term  of  the  County  Court  to  be 

held  in  and  for  said  County,  at  the  (Court  House),  in  the  — -  of ,  in 

said  County,  on  the Tuesday  (being  the day)  of ,  A.  D.  1&— , 

<at  10  o'clock  A.  H.,)*  the  following  matter  will  be  heard  and  considered: 

[State  briefly  all  matters  included  in  the  prayer  of  the  petition,  e.  g.,  (0  admit 

*The  statute  form  does  not  state  any  hoar;  but  as  appearance  to  contest 
should  be  entered  on  the  call  of  the  calendar,  the  notice  should  specify  the 
hoar  at  which  it  will  be  called.  In  practice  it  is  usual  to  place  the  title  of  the 
matters  to  be  heard  at  the  head  of  tne  notice. 
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ioprobaie  a  vfiU  and  grant  cf  adminitiration  with  tha  wUl  annexsd  in  a  proper 
€09$;  the  a^tutmmt  and  iettlemeru  of  adminiBtraton^  aedowUi,  and  aaiffnm&ni 
tf  residue^  etc,  to  that  the  notice  shall  give  notice  oi  off  mattere  to  be  eomidered 
on  the  hearing,] 

No.  4.    (§4174) 

AFPTOAVrr  OP  PUBLIOATIOH. 

Stats  of  Wiboonbin,  )  ^^ 

OOUHTT.         ) 

^1  being  duly  sworn,  says  that  he  Is  [foreman  or 

[Oopy  cf  notice     principal  derk  qf  1hs\  printer  of  the  ,  a  (weekly) 

cut  from  paper,]      newspaper  published  in  the of ^  in  said  cocinty» 

and  that  a  notice,  of  which  the  annexed  is  a  printed  copy 
taken  fh>m  such  paper,  has  been  pablished  in  said  paper,  once  in  each  week» 

for weeks  successively;  that  the  first  publication  thereof  was  on  the 

day  of ,  A.  D.  18 — ,  and  the  last  publication  thereof  was  on  the day 

of ^  A.  D.  la— .•  , 

Subscribed  and  sworn  to  before  me,  this  — ^  day  of ^  II,  D.  1&«-w 

Printer's  fees,  $ ,  k 


•  *  In  some  cases  the  last  publication  must  be  not  more  than  a  certain  number 
of  days  before  the  time  for  which  the  notice  is  given. 


No.  6. 
AFFIDAVIT  OF  PERSONAL  SBRYICSS  OF  ORDER  OR  NOTICE. 


Statb  of  WiscoKBnr, ) 

COUHTT.         ) 


,  being  duly  sworn  on  oath,  says,  that  on  the  —  day  of  ,  A.  D. 

18 — ,  at  ■  '  ',  he  served  the  [order  or  nctiee^  or  ae  the  caee  may  he^  hereto 
annexed  [or  cf  which  the  printed  copy  hereto  annexed  ie  a  true  copy,]  personally 
on  [namee  cf  pereone,  and  date  and  place  of  eervice  on  each^]  by  delivering  to 
and  leaving  with  each  of  said  persons  a  true  copy  of  said  order  [or  natice]i 
that  he  knows  the  persons  upon  whom  said  copies  were  so  served  to  be  the 
identical  persons  above  named. 


Subscribed  and  sworn  to  before  me  this  —  day  of         ■  ,  A.  D.  18— w 

No.  6.  (Rule  in.) 
ORDER  APPOINTINa  GUARDIAN  AD  LITEM. 

State  of  Wisconsin,  County  Coubt  )j^  Probate. 

FOB County.  ) 

At  a  term  of  the  0)unty  Qoxai  within  and  for 

said  County  of  ,  begun  and  held  at  the  ((}ourt 

House),  in  the of ,  on  the Tuesday  of p 

A.  D.  18— . 

Present, County  Judge. 
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m  THB  XATrBB  OF  THB  [wOQ  I  Ordm^  AppoinHfig  Special  Ouordimn. 

OF ,  DBCBA8ED.  )  «-  •     ^ 

Thb  Pbtition  of for  [itate  purpois  lif  procMding^  having  \wm»  an 

to  be  heard  ai  thU  term] ;  and  it  appearing  that  [namee  cf  minon  and  reeidenea\ 
\b  9k  [or  are\  minor(s),  and  interested  in  said  matter,  and  ha—  no  general 

guardian  [in  this  State,  oraeiKe  earn  may  he\ ;  and [an  attomey-at-laui}^ 

of  the  —  of ^  having  consented  to  act  as  special  guardian  for  said 

[minore] ;  rr  is  obdebbd,  that  the  said be,  and  he  is  heretj  appointed, 

special  guardian  for  said  minor(s).  for  the  sole  purpose  of  appearing  for  [them] 
and  taking  care  of  [their I  interests  in  the  proceedings  in  said  matter. 

Dated ,  1^-.  By  the  Court, 


,  County  Judge. 
TTo.  7 
CONSENT  OP  SPECIAL  GUARDIAN. 

CTlTLB.) 

I  do  hereby  consent  to  act  as  special  guardian  for ^  to  appear  for 

[thein\  and  take  care  of  \their\  interests  in  the  proceedings,  in  the  matter  of 
,  [ataie  purpose^  in  the  County  Court  of  — ^  County. 


Dated ^  l&-w 

TSio.S. 
iWAIVEB  OF  NOTICE  AND  CONSENT. 


In  the  matter  of . 

The  undersigned  persons,  interested  in  [etate  matter  or  proeeedings],  do 

hereby  waive  notice  and  appear  and  consent  that  the  [petition  of ^  or 

igrodfe  qf  wiU  qf ^araethe  eaee may  be}  be  heard  and  considered  at  the 

term  of  said  court  [or  that  the  ordor  or  Judgment  be  made,  or  aet  don^y  ae  ihe 
eaee  may  be  for  tehieh  the  proceeding  ie  had^  or  [if  endaned  o»  the  petition]  that 
the  prayer  of  the  within  petition  be  granted. 

Data.  SIgDAtnreii 

STJBPCENA. 

8rATB  OF  WlBOOHBOr,  )  ^ 

ComiTT.      ) 


The  State  of  Wisconsin  to  and  ^ 

We  command  that  you  personi^ly  appear  before  the  Judge  of  the  County 

Court  of Counl^,  at  the  (Court  House),  in  the  —  of ^  in  said 

County,  on  the  —  day  of ^  A.  D.  18—,  [at  ten  o^doek  in  the  forenoon], 

then  and  there  to  give  evidence  in  a  certain  matter  on  the  [petition,  or  otaim. 
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or  as  the  com  may  he,  etate  proceeding  in  wTUch  witnese  w  required],  on  the  part 

of ,  [petitioner^  claimant  or  contestant.}  ♦ 

Hereof  fail  not  under  penalty  of  the  law. 

Witness  the  Hon. ,  Judge  of  the  County  Gouii 

[braIm]  of  said  County,  at  the of ^  this day  of 

^,ia-.. 


-,  County  Judge. 


^  If  the  witness  is  required  to  produce  any  books  or  documents  in  his 
custody,  add,  '*  and  have  you  then  and  there  in  said  court  the  Ideeoribe  hooka 
or  doeumenU.I  *' 

No.  10.    (§4052.) 

APPLICATION  TO  TAKE  DEPOSITION  OP  NON-RESIDENT  WIT- 
NESS IN  NON-CONTESTED  PROCEEDING. 
(TrruB.) 

The  petition  of ^  petitioner  for  [state  purpose  cffhe  pending  proceeding 

in  uhich  ths  testimony  of  mm-resident  is  reguired]t  herein  respectfully  shows: 

That and are  material  witnesses  [or  witnesses  to  said  wiU,  er 

as  the  case  may  be^]  and  their  testimony  is  necessary  to  he  taken  in  said  pro- 
ceedings on  behalf  of  the  petitioner. 

That  said  witnesses  reside  at ,  in  the  State,  (or  Territory,  or  Kingdom) 

of ,  or  more  than  thirty  miles  from  the  place  of  hearing  of  said  pro- 
ceeding or  matter  [or  any  of  the  causes  stated  in  §  4101.] 

Wherefore  petitioner  prays  that  the  depositions  of  said and  — ^— 

may  be  taken  for  use  in  this  court  in  said  proceedings,  In  such  manner  as  the 
court  shall  direct* 

Date.  BignatoTQ. 

[tbrifioation.] 

*  In  contested  proceedings  depositions  may  be  taken  in  the  same  manner 
and  under  the  same  rules  as  in  the  Circuit  Courts,  and  the  forms  of  proceed- 
ing are  omitted  here  for  that  reason.    (§  4052.) 


ITo.  11.    (§4052.) 

ORDER  FOR  TAKING  DEPOSITION— NON-CONTESTED  PRa 

CEEDINGS. 

(TiTLB.) 

It  appearing  from  the  petition  of that and are  material 

witnesses  [or  attesting  witnesses  to  the  instrument  propounded  a»  the  wHl  e/ 

,  deceased^]  herein;  that  it  is  necessary  to  procure  their  testimony;  and 

that  they  reside  at ,  in  [State,  Territory^  or  Kingdom^]  or  more  than  thirty 

miles  from  the  place  of  hearing,  etc. 

It  is  Obdbrbd,  that  a  commission  be  issued  to ^^  [Oounty  Judge  or 

*  If  the  name  of  a  proper  officer,  in  foreign  parts,  could  not  be  ascertained, 
a  commission  might  be  issued  to  a  proper  officer  by  his  official  title,  and,  per- 
haps, in  the  form  of  letters  rogatory,  according  to  the  former  practice  in 
chancery —see  2  Barb.  Ch.  pr.  446,  Form  154—  in  a  proper  case.  The  applici^ 
tion  should  show  that  the  witnesses  are  material,  and  their  residence. 


/ 
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Mer  official  eharaeter^Bee  §§  4103,  4110— or  eommiaioMr  hereby  epeeiaUy 

appointed  for  thai  purposey]  residing  at ,  in  said  [State  or  Territory,  etc^l 

to  take  the  testimony  of  said  witnesses  apon  interrogatories  to  be  attached  to 
flaid  commission.  (If  to  take  proof  of  toiUf  add:  **That  said  instrument  be 
annexed  to  gnch  commission,  and  that  a  copy  thereof^  dnlj  certifled,  be  filed 
and  safely  kept  in  thla  court  antil  the  same  is  returned.") 

Dated ^  By  the  Ck>arti 

k  Ominiy  Judge, 

ITo.  12. 

COMMISSION  TO  TAKE  DEPOSITION,  IN  NON-CONTESTED 
PROCEEDINGS,  AND  INTERROGATORIES 

fTlTLB.)— 

Thb  Statb  of  Wxsooirsnr, 

To ,  of ,  in  the  County  of ,  in  the  [StaUH  of ^ 

Haying  fhll  f&ith  in  your  prudence  and  competency  we  have  appointed  you 
Commissioner,  and  by  these  presents  do  authorize  you  to  examine,  on  oath, 
to  be  by  you  administered,  upon  the  interrogatories  annexed  to  this  ODmmis> 

sion, ,  of ^  and ,  ot  ,  in  the  County  of ,  in  the 

[State]  of .  as  witnesses  on  the  part  of ,  the  petitioner  in  thi 

above  entitled  matter ;  to  take  and  certify  the  depositions  of  the  said  witnesset 
and  return  the  same  to  this  court,  in  accordance  with  the  directions  heretc 
annexed. 

rBBAXi.1     ^^^^^'^  ^0  ^o^ *  Judge  of  said  County  Court,  at  thf 

^        ^        of ^p  in  said  County,  the day  of ^,A.D.  la— . 

^1  County  Judge. 

DiRBonomi. 

The  commisRion  should  be  executed  in  accordance  with  the  directions  of 
Rule  XYIII.  §§  5  and  6  of  the  Circuit  Court  Rules,  a  copy  ol  which  should 
be  annexed  to  the  commission  as  instructions  to  the  commissioner. 

IRTEBB0CULTOBIB8  ANNEXIED  TO  COlCMIBSIOir. 

Interrogatories  to  be  administered  to and ,  witnesses  to  be 

produced,  sworn  and  examined  before ,  Commissioner,  in  the of 

,  in  the  [State]  of ,  in  the  matter  of  [ihe  imtrument  propounded  b^ 

,  €u  the  laet  wiU  and  teetament  of ^  deeecued,]  now  pending  before 

the  County  Court  of County,  Wisconsin,  under  and  pursuant  to  the 

commission  hereto  annexed. 

Interrogatory  Firtt.    What  is  your  name,  age,  occupation  and  residence? 

ItU.  Second,    Did  you  know         ■  ,  late  of  ,  in  his  lifetime?    If  yea 

how  long? 
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IfU.  Third,  Look  at  the  written  iQBtrument  hereto  annexed,  purporting  to 
be  his  will  State  whether  you  saw  him  sign  it  If  yea^  when  and  whev^ 
and  who  were  present  at  the  timef 

Int,  Fourth.  What  was  said  at  the  time,  and  by  whom,  as  to  the  nature  or 
character  of  tho  instrument,  or  in  relation  to  itf  * 

Int.  Fifth.  Is  your  name  subscribed  thereto  as  a  witness  your  genuine 
signature?  If  yea,  at  what  time  and  place,  and  in  whose  presence,  did  you 
sign  it,  and  at  whose  request  f 

Ini.  Sixth,  Did  you  see  any  other  person  sign  it  as  a  witness  T  If  yea» 
who,  and  in  whose  presence,  and  at  whose  request,  and  when  and  where? 

Int.  Seomth.    State  whether  the  said was  of  sound  or  unsound  mind 

at  the  time  it  was  executed ;  which  f 

Int,  Eighth.    How  old  a  person  was  the  said at  that  time  f 

Int.  Jsinth.  Do  you  know  of  any  other  matter  or  thing  relating  to  the 
execution  of  said  instrument  and  the  manner  of  executing  the  same,  or  the 

mental  condition  of  said at  the  time?    If  yea,  state  ftdly  as  though 

interrogated  thereto. 

Allowed k  18—.  i  Oouatg  Judg^. 

ITo.  18. 
OBDBR  OR  JUDGMENT  AT  TERM— GENERAL  FORM. 

At  a term  of  the  County  Ck)urt  within  and  for 

said  County  of ,  begun  and  held  at  the  (Court 

House),  in  the of ,  on  the  < Tuesday  of 

,  A.  la— ,  to-wit: ,  la— . 

Present, ^  Oauntif  Judge. 

tn  the  matter  of 

The  application  (or  petition)  of of  ,  for  [ttate  pwrpi^se  pfpMceedm 

ing]j  haying  come  on  to  be  heard  at  this  Term  of  this  Court;  and  it  appearing 
that  notice  of  the  time  and  place  of  such  hearing  has  been  duly  given  as  re. 

quired  by  law  and  the  order  of  this  Court  (for  the Term  thereof,  and  no 

person  appearing  therein  at  that  Term,  and  such  matter  having  stood  continued 
until  this  Term  (§  2449),  or  having  been  continued  by  consent  [or  on  applicO' 

Hon  qf i]  to  this  term,)  [recite  appearance  of  partiee  and  vroeeedinge  ai 

the  hearing^  upon  consideration  thereof  the  Court  finds: 

That  [ineert  flndinge  qf  the  material  facte^  if  a  fudgment  is  rendered."] 

Therbforb  it  is  Orderbd,  (and  adjudged,)  that  [state  dearly  uihat  is  ordered 
or  adjudged  by  the  Judgment.} 

Dated ^  IS-^  S|y  the  Conrti 


FOBMS.  491 

No.  14.    (§  4042.) 
ORDER  FOR  SEOURITT  FOR  COSTBL 

(TrriM,) 

The  matter  of  [ikOe  proceeding  whieh  ii  eantsited^']  comiDg  on  to  be  heard  on 
petition  (or  claim)  of ^  and having  appeared  to  oppoee  said  peti- 
tion (or  claim);  and  it  appearing  that  {itate  reason$  for  requiring  eecwrityfor 
eoetSj]  on  application  of it  ie  ordered  that  said (petitioneri  claim- 
ant or  contestant,)  be,  and  is  hereby,  required  to  give  secnrity  for  costs  in  the 

snm  of dollars,  with  sufficient  surety;  that  the  same  be  filed  within 

days,  and  that  said  matter  be  and  stand  continued  to  [a  epecicU  term  qf 

thie  eowrty]  to  be  held  at,  etc.,  on  Tuesday  the day  of ,  18 — .♦ 

Dated ^  18—.  By  the  Court, 

,  County  Judge. 

^  The  requirement  of  security  for  costs  will  usually  require  a  continuance, 
as  the  contest  is  not  indicated  until  the  return  day  of  notice  for  hearing.  An 
order  for  continuance  of  a  matter  may  be  coupled  with  an^  other  which  makes 
a  continuance  necessary,  or  by  a  separate  order.  Ordinarily,  perhaps  an  entir 
of  the  continuance  in  the  minutes  would  be  sufficient,  but  if  a  special  term  is 
appointed  for  hearing  the  matter,  it  should  be  by  order. 

No.  16.    (8  4049.) 

SECURITY  FOR  COSTa 
(TrnuB.) 

Whebiab,  In  the  matter  of  [etate  matter  or  proceeding^  In  the  Ooan^  Court 

of county, (petitioner,  daimsnt  or  contestant,)  has  been  required 

to  file  security  for  costs. 

Now,  Thebefobb,  I, 1  do  undertake,  as  surety  for  said  ,  in  the 

sum  of dollars,  that  I  will  pay  all  costs  that  may  be  awarded  by  said 

court  in  such  proceedings  against  the  said  --^—  (petitioner,  claimant  or 
contestant) 

Date.  SignatOM. 

No.  16.    (§§4041,40^.) 

JUDQMENT  FOR  COST& 

{Caption.) 
(Title.) 

^  Petitioner,  j 

againet  > 

— — ,  Contestant  ) 


Upon  the  hearing  at  this  term  of  the  petition  of  for  \ttaU  pwrpoee^ 

herein,  the  said having  appeared  to  oppose  said  petition  and  contest 

the  same,  and  after  hearing  and  considering  the  evidence  (and  arguments  of 
counsel),  the  court  having  granted  the  prayer  of  s'^id  petition  and  ordered  (and 
a^judgedj  that  [etate  eubstanee  briefly] ;  and having  duly  undertaken  at 
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secnrity  for  costs  for  said  contestant  in  such  proceeding  to  pay  all  costs  that 
might  be  awarded  against  said  contestant  herein;  and  it  appearing  to  the 
coart  that  such  opposition  and  contest  was  unreasonable  and  without  probable 

cause,  on  motion  of ^  [attorney  for,]  the  said  petitioner,  it  is  Adjudqbd 

that  said do  recover  of ,  the  said  contestant,  [and ,  tkt 

•aid  surety,}  the  sum  of dollars  and cents  for  his  costs  in  said 

proceedings,  awarded  by  the  court  to  said  petitioner. 

Dated w  By  the  Court, 

,  Ocwnty  J%dge. 

No.  17.    (§40i&) 

OK  FOR  cosm 


SxiLTB  OF  WnooRBnr, 


CODBTT. 


!' 


Ths  State  cf  Wieeonein  to  the  Sharif  of  (hs  eomUy  <f ^  GBBvmro : 

Whersas,  Judgment  was  rendered  on  the of  ,  A.  D.  18—^  in  a 

proceeding  in  the  County  Court  in  and  for  the  County  of  ^—  between 

^  petitioner  [or  daimanC\,  and ,  contestant,  in  the  matter  of  [etaU 

iiUe^  in  favor  of  said  petitioner  [or  elaimant^l  against  the  said  contestant  and 

^  his  surety  for  costs  in  such  proceedings,  for  the  sum  of dollars 

and cents  for  costs  awarded  to  said  petitioner  therein  as  appears  to  us  by 

the  Judgment  duly  entered  in  the  office  of  the  Judge  of  the  County  Court  in 
and  for  the  county  of ;  and 

Whkrsab,  the  said  Judgment  was  duly  entered  in  the  Judgment  Book  in 
said  Court,  and  the  said  sum  of  dollars  and  — cents  with  interest 

from  said day  of ^  A,  D.  18—,  is  now  actually  due  thereon. 

Now,  Thebbfobb,  we  command  you  that  you  satisfy  the  said  Judgment* 
with  the  interest,  and  costs  of  this  execution,  out  of  the  goods,  chattels,  lands 
and  tenements  of  the  said  judgment  debtors  in  your  County,  and  that  you 
have  these  moneys  and  this  execution,  and  return  the  same  within  sixty  days 
from  the  date  hereof  to  the  Judge  of  the  County  Court  in  and  for  the  County 
of ^. 

faHAKl  WiTinMS  the  Hon,  ,  Judge  of  the  County  Court  at  ^—,  In 

■•        •*         aald  Ooontjy  of ^this— dayof ^»A.D.18— . 


\ 
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CALENDAR. 

RaouLAB  Tbbm,  Tubbdat,  Mat  6, 1870. 
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t  wm  of 

John  Doe,  Deceased. 
Petition  of  Betsey  Doe,  Ex. 
for  probate. 


May  6.— B.  C.  D.  appointed  special  f^ard- 
ian.  Will  proved  by  A.  B.  and  C.  D.,  subscrib- 
ing witnesses,  and  allowed.  Gross  X.  by  B. 
C.  D.,  Esq.    Bond  of  Ex.  fixed  at  92,000. 


a.  Estate  of 

Rich'd  Roe,  Dec'd. 
Petition  of  X.  Y.  as  cred. 
itor  for  letters  of  Ad.  to  Y.  Z. 


May  6.— Contest  indicated  by  Hoxy  Roe, 
widow.  Continued  to  May  9th.  May  9. — Ev- 
idence heard.  Administration  granted  to 
Thos.  Roe,  son  and  next  of  kin.  Bond  fixed 
at  9  5,000. 


8.  Matter  of 

Peter  Piper. 
Petition  of  Paul  Piper  for 
appointment  of  guardian. 


May  6. — ^A.  B.,  attorney  for  Peter  Piper,  ap- 
peared. Contest  indicated.  Continued  to 
May  8.  May  8. — Parties  appeared:  C.  D.  for 
petitioner;  A.  B.  for  defendant  Evidence 
heard.  Peter  Piper  acljudged  to  be  a  spend- 
thrift.  Paul  Piper  appointed  guardian.  Bond 
fixed  at  $14,000. 


6.  Estate  of 

J.  Jackson,  Deceased. 
Application  of  A.  B.,  Adr., 
for  settlement  of  account  and 
assignment  of  residue. 


May  6.— Contest  indicated  by  W.  J.  and  Y. 
J.,  sons  of  deceased.  By  consent  of  parties 
continued  to  special  term  to  be  held  May  20, 
1879. 


6.  Trust  of 

A.  B.,  trustee  under  the  will 
of  C.  D.,  Deceased. 
Application   for  direction 
as  to  investment  of  money  un- 
invested. 


May  6. — Continued  to  May  7,  by  request  ol 
petitioner.  May  7. — Petitioner  and  E.  F.  and 
G.  H.,  next  ot  kin  of  minor  beneficiaries,  and 
I.  J.,  guardian  of  said  minors,  appeared.  Loan 
of  94.000  to  K.  L.  at  7  per  cent  on  security 
offered,  authorized. 


Ko.19.    (§2456.) 
MINUTE  BOOK. 
Begular  Term,  Tuesday^  May  6, 1879. 
WiLLOF    )   (yg^pg^ifi^  ^  BeUey  Doe  for  proof  €f  Witt. 

JOHK  DOB.  I 

B.  C.  D.  appointed  special  guardian  for  C.  Doe  and  D.  Doe,  minon,  and 
appears  for  them. 

A.  B.  and  C.  D.,  subscribing  witnesses,  sworn ;  will  proved,  allowed  and 
admitted  to  probate. 

Obdsbed  that  Roxy  Doe,  the  executrix,  give  bond  in  the  sum  of  92,000. 


/ 
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)  On  petitum  of  X.  F.,  a  erediiar,  for  Men  qf 


Estate  of 
RiCHABD  Rob,  Dbcbased.  f     administration  to  T,  Z. 

Rozy  Roe,  widow  of  deceased,  appeared  to  oppose  said  appointment    Oon- 
tinaed  to  May  9th. 

Mattbb  of   )  On  petition  of  Paul  Pipor,  aUeging  thai  8a4d  Petor  ii  a  epend- 
Peter  Piper.  )     thrifty  and  for  appointment  cf  a  guardian. 

Said  Peter  Piper  appeared  by  A.  B.,  his  attorney,  to  oppose  said  petition. 
Continued  to  Thursday,  May  8th. 

etc.,  etc.  etc 


No.  20.    (§2456.) 
COURT  RECORD. 


^oL     Pago. 


V.       136. 
A.       182. 


188. 


A. 

184 

A 

185 

A. 

187 

A.  188. 

B.  '  96. 
a        97. 


B. 


98. 


Will  of  )  Papers  Filed 

John  Dob,  Deobabbd.  )  April  2, 1879. 
Instrument  purporting  to  be  will  of  John  Doe. 

Petition  of  Betsey  Doe,  for  probate  of  same. 
Order  for  hearing  proof,  at  May  Term,  1879 

May  6, 1879. 

Notice  of  hearing  proof.  Affidavit  of  A.  B.,  printer 
of  the  Vox  PoptUit  showing  due  publication. 

Order  appointing  B.  C.  D.,  Esq.,  special  guardian 
for  minors  interested,  and  consent  of  B.  C.  D. 

Testimony  of  A.  B.  and  C.  D.,  subscribing  wit- 
nesses  - 

Decree  allowing  and  admitting  said  will  to  probate. 

Order  fixing  bond  of  executrix.... ...... ...... 

May  8, 1879. 
Certificate  of  probate. 

Mtiy  14, 1879. 

Bond  of  executrix  in  the  sum  of  ^2,000,  with  O.W. 
and  W.  O.,  of  Sleepy  Hollow,  as  sureties,  and 
approval  thereof,  by  the  court 

Letters  testamentary. 

Order  appointing  appraisers.    (Warrant  issued.)... 

Order  for  acfjustment  of  claims  and  limiting  time  to 
present  claims 

Mi^y  80. 

Warrant  to  appraisers.    Oath  of  appraisers,  and 

inventory,  showing  personal  property,  $1,114.76. 

Nov.  10, 1879. 
Affidavit  of  A.  B.,  printer  of  Vox  Populi,  showing 

due  publication  of  notice  to  creditors. 
Report  on  claims,  and  Judgment  thereon ...... 
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No.  21.    (§4047.) 
VERIFIED  APPLICATION  TO  AMEND  OR  CORREOT  RECORD. 

CTlTLB.} 

The  petition  of respectftilly  BhowB: 

That  on  the day  of ,  A.  D.  18—,  in  said  court  [itaU  the  proeMd- 

ing»  in  which  the  dtfeetive  record  oecured,] 

That  [etate  the  omiesion  or  defect  in  the  record  tohieh  it  it  detired  to  euppljf.] 

That  [state  thefaete  a$  they  were,  thawing  the  eorreetnese  of  proceedings^  if,  the 
record  had  been  properly  made  ifp,  and  the  proposed  <Kfflda9its,  or  documents,  if 
any,  which  it  is  proposed  to  supply.] 

That  the  petitioner  [state  relationship  or  interest  of  the  petitioner  in  the  matter 
upon  which  he  moves  the  court.} 

Wherefore  your  petitioner  prays  that  the  records  of  this  court  in  said  mat- 
ter  may  be  amended,  corrected  or  perfected,  by  [spedfif  particuia/rly  the  amend- 
ments  desired,}* 

[TBItZFIGATION  A8  IN  FORM  1.] 

*  Ordef  of  hearing  and  notice  are  required.  The  decree  allowing  amend- 
ment  or  correction,  snould  specify  clearly  what  is  allowed  to  be  done  to  per- 
fect the  record. 

Ko.  22. 

WILL— FORM  AND  DIRECTIONS. 


I,  A.  B.,  of  the of ,  in  the  County  of ,  State  of , 

being  of  sound  mind  and  memory,  do  make,  publish  and  declare  this,  my 
last  will  and  testament — ^hereby  revoking  all  former  wills,  bequests  and  deyises 
by  me  made. 

First — It  is  my  will  that  all  of  my  Just  debts,  fhneral  expenses  and  all 
charges  be  paid  out  of  my  personal  property,  [or  ij  to  he  charged  upon  any 
epecifie  property  state  speciflcaliy.} 

Second. — I  give  and  bequeath  [the  gift  of  personal  property  is  a  beqttest.  Make 
dear  what  is  intended^  whether  a  speeifle  legacy  of  particular  goods,  chattels 
choses  in  action;  or  general  legacy  of  specified  sum  payable  from  the  estate  gen' 
orally;  or  demonstrative  legacy  of  a  sum  to  be  paid  out  of  some  particular  fund, 
Jf  a  conditional  legacy  state  fuUy  and  dearly  the  condition  attached.} 

Third.-- 1  give  and  devise  [a  gift  of  real  estate  is  a  devise.  Make  the  descrip- 
tion fuU  and  be  certain  thai  it  is  correct.  If  charged  with  any  condition  or  the 
payment  of  any  sum  to  otTiers,  or  any  annuity  or  provision  for  support  oj  any 
person,  state  the  conditions  fully  and  particularly.} 

Fourth. —  I  give,  devise  and  bequeath  to  C.  D.  and  E.  F.,  [as  trustees,  or  the 
executors  hereinafter  named,}  the  following  described  property,  to-wit:  [Give 
fuU  and  particular  description,  whether  real  or  personal,}  in  trust  for  the  uses 
and  purposes  following,  [state  fuUy  and  particularly  t?ie  purposes  and  bene/icia-' 
Ties  of  the  trust,  and  the  duties  with  which  the  trustees  are  charged  in  relation 
thereto.    See  B.  S.,  Wis.  %  9081.] 

Fift?L —  I  do  hereby  constitute  and  appoint  G.  H.  and  I.  J.,  of , 

executors  of  this,  my  last  will  and  testament;  and  I  do  hereby  authorize  and 
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empower  my  said  ezecntora,  and  the  sniriyor  of  them,  to  {if  ths  power  to  «eB 

real  estate  and  execute  ean/oeyanea  is  given^  state  it  expUeiUy;  orthepower  to  eon^ 

vert  any  kind  qf  property  and  reinvest  otherwise;  state  explieiUy  the  power  easd 

authority  given,  if  any^  beyond  the  usual  powers  qf  exeeutors.} 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this day  of 

,  A.  D.  18—. 

A.  B^  [ssAli.] 

ATTBSTATIOV. 

Signed,  sealed,  published  and  declared  by  the  said  A.  R  as  and  for  his  lasl 
will  and  testament,  in  the  presence  of  us,  who,  at  his  request,  in  his  presence, 
and  in  presence  of  each  other,  have  hereunto  subscribed  our  names  as  attest* 
ing  witnesses.  The  words  [state  words']  being  interlined  in  [state  where^}  and 
the  erasure  in  [state  where,}  being  made  before  signing  by  the  said  testator. 

[Names  and  residence  ef  witnesses^ 

No.  23. 

WILL  —  SHORT  FORM. 

^i^t— Alter  the  payment  of  my  Just  debts  and  ftmeral  expenses,  I  giTa, 
deyise  and  bequeath  to  [my  beloved  wife,  O.  B,,]  all  of  my  estate,  of  whatever 
name,  title  or  description,  real,  personal  or  mixed. 

8econd.^l  do  make,  constitute  and  appoint  [my  said  wife,  O.  B.,]  sole  [abmu. 
trix]  of  this  my  last  will  and  testament,  hereby  revoking  all  former  wills  by 
me  made.  [And  I  toiU  and  direct  that  my  said  executrix  be  not  rehired  to  give 
any  bond  or  security  for  thefaitl^  discharge  of  said  trusty 

In  witness  whereof,  etc. 

ADVICB  ABOUT  IfAKINe  WILLS. 

1.  Do  not  wait  until  you  are  about  to  die.  Make  vour  will  while  in  fbll 
possession  of  all  your  faculties,  as  you  would  want  it  if  you  were  going  to  be 
shot  to-morrow. 

2.  If  you  desire  to  create  any  trust,  or  make  special  provisions  for  other  than 
direct  and  absolute  gifts,  consult  an  experienced  lawyer. 

8.  If  the  provisions  of  your  will,  or  the  settlement  of  your  estate,  will 
Involve  the  sale  of  real  estate,  appoint  an  executor  (or  executors)  in  whom  yon 
have  confidence,  with  power  and  authority  to  sell  and  convey,  or  devise  It  in 
trust,  to  be  sold  for  the  required  purposes. 

Ko.  24.    (§  2291.) 

CERTIFICATE  OF  DEPOSIT  OP  WILL. 

State  of  Wiboohsih,  \ 
County.      ) 

I  do  hereby  certify  that  A.  B.  has  this  day  deposited  with  me  a  sealed  wrap* 

per,  having  endorsed  thereon  "  The  will  of  A.  B.,  of  the of  Deliv. 

ered  to  the  County  Judge  of County,  this day  of——,  A.  D.  18— ^ 

by  said  A.  B." 

TasALl     ^^^^^  1^7  ^<^c^  ^^^  ^0  8^  o^  ^0  ^^d  County  Court  thia  — 

■•J         day  of ,  A.  D.  18-. 

— —  — — ,  Oawntiy  Judge^ 
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-.18—. 


Recelyed  of  0.  D.«  County  Judge  of Coun^,  WIsconBin,  the  sealed 

wrapper  endorsed  **The  will  of  A.  B.,  etc.,"  deposited  with  the  County  Judge 

of  said  County,  on  the day  of ,  A.  D.  18—,  by  A.  B.,  for  which  he 

gave  the  certificate  hereto  attached,  [or  a  eeriifleate  tiMeh  luu  been  l&U  or 

detiroyed  by  fire^  eras  the  ccae  may  be.'\    Dated  the day  of ^  A.  IX 

18—. 

In  presence  of  C.  D.  A.  R 

No.  26.    ^2291.) 
OBDER  FOR  WILL  AND  OATH  OF  WITNESS 

'  f  £L»  ij»  10  '  "• 

To  the  Oounty  Judge  of County: 

Please  deliver  to  C.  D.,  of ^  whom  I  hereby  authorize  to  receive  the 

same,  a  sealed  wrapper  deposited  by  \me}  on  the  —  day  of ,  A.  D. 

18—,  endorsed  '*  The  will  of  A«  B.,  eto.»  A.  B. 

Witness:  E.F. 

State  of  WiscoNsnr,  j 
County.      )  ®^ 

E.  F.,  being  duly  sworn,  says  that  he  is  the  subscribing  witness  to  the  order 
of  A.  B.,  hereto  attached ;  that  the  said  A.  B.  signed  said  order  in  his  presence, 

and  he  subscribed  the  same  as  a  witness  thereto  on  the day  of ,  A. 

D.  18—.  E.  F. 

Subscribed  and  sworn  to  before  me  this day  of  — — ,  A.  D.  18—. 


■w 


JS[o.2e.    (§2785.) 

REFUSAL  OF  EXECUTOR 

In  the  matter  of  the  will  of ^  deceased. 

To  the  County  Court  of County: 

1  hereby  decline  to  accept  the  office  and  trust  of  executor  of  the  last  will 

and  testament  of  ^  deofsased,  late  of  ■,  wherein  I  am  named  ai 

executor. 

Dated ^t^^  b 

Ko.27.    (§§8785,8786.) 
PETITION  FOR  DELIVERY  OF  WILL  INTO  COURT. 

In  the  matter  of  the  will  of ^  deceased. 

The  petition  of respectfully  shows: 

That .  late  of ,  died  on  the day  of ^  A.  D.  18— w 

That  he  left  a  will,  by  him  duly  executed,  as  petitioner  it  informed  and 
believes,  whereof  this  court  has  the  Jurisdiction. 

82 


k 
« 


498  PROBATE   LAW   AND   PEAOTIOE. 

That ,  of ,  has  the  castody  of  said  will,  (as  petitioner  is  informed 

and  believes.) 

That  more  than  thirty  days  have  elapsed  since  the  said had  knowl- 
edge of  the  death  of  said  testator. 

That  the  petitioner  is  [state  the  interest  of  the  petitioner  in  (he  nuUter.} 

Wherefore  yonr  petitioner  prays  that  said may  be  by  the  court  dnlj 

notified  to  deliver  said  will  into  said  court 

[TEBmOATIOV.] 

No.  28.    (§  8786.) 
ORDER  FOR  CITATION  TO  DELIVER  WILL  INTO  COURT. 

(Tttul) 

On  reading  and  filing  the  petition  of  —  ^,  representing  that ,  of 

,  is  dead;  that  he  left  a  will,  which  is  in  the  custody  of ^  of ; 

that  this  court  has  Jurisdiction  thereof;  and  praying  that  said be  duly 

notified  to  deliver  said  will  into  this  court. 

It  is  ordered  that  a  citation  be  issued  to  said ,  requiring  him  to  deliver 

said  will  to  this  court,  or  to  show  cause,  at  the  regular  term  of  said  court,  to 

be  held  at  the  Court  House  in  the of ^  in  said  county,  on  the  — 

Tuesday  of ,  A.  D.  18—,  if  any  he  have,  why  he  should  not  deliver  the 

same  to  the  court 

Dated ^  la-^  By  the  Court, 

^  Oauntjf  Jvdgh 

Ko.29.    (§8786.) 
CITATION  TO  DELIVER  WILL  INTO  COURT. 
Btatb  of  Wisoonbin, 


wjsooireiK, ) 

COONTT.         \  ^' 


The  State  cf  Wisconsin  to ,  of . 

Whbreab,  it  is  made  to  appear  to  onr  County  Court,  by  the  petition  of  — — 

that  you  have  the  custody  of  the  will  of ^  deceased,  late  of ^  la 

said  county,  whereof  our  said  County  Court  has  Jurisdiction, 

Now,  Thebbfobb,  you  are  hereby  cited  and  required  to  deliver  said  will 

to  said  County  Court,  or  show  cause,*  at  a term  of  said  court,  to  be 

held  at  the  Court  House,  in  tiie of ^  in  said  county,  on  the 

Tuesday  (being  the day)  of ,  A.  D.  18 — ^  at  10  o'clock  a.  m.,  (if  any 

cause  you  have,)  why  you  should  not  deliver  said  will  to  this  court 

TsBAii.!     ^1*^*88  ^^  Hon. ,  Judge  of  said  County  Court,  at ^  In 

*■         ■'        said  County,  this day  of ^  A.  D.  18—. 


-,  County  Judge. 


*  If  the  person  cited  deny  having  the  custody,  it  would  seem  that  the  power 
of  the  court  would  extend  to  an  examination  of  such  person,  under  oath,  or 
upon  interrogatories,  for  the  purpose  of  discovery,  as  provided  in  §§  SSSS, 
8826,  if  notified  by  a  citation.    Cause  may  be  shown  by  affidavit 
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Ko.  30. 
PETITION  PRESENTING  WILL  FOR  PROBATE. 

fTlTLlB.) 

The  Petition  of ,  of  the of ,  respectfully  shows: 

That ^  who  was,  at  the  time  of  his  death,  an  inhabitant  of ^  said 

•county  of ,  died  on  the day  of ,  A.  D.  18 — ,  at  the of 

,  haying  estate  to  be  administered ; 

That left  surviying  [give  name$  and  residence  qf  aUper»on$  interested  in 

the  estate^  as  widow^next  ofkin^  heirs  at  law,  etc.,  stating  who^  ij  any,  are  minors^ 
and  whether  they  have  a  general  guardian,  etc^l  his  next  of  kin  and  heirs  at 
law; 

That  the  personal  property  of  said ,  deceased,  does  not  exceed  the 

Talue  of dollars,  and  the  annual  rents  and  profits  of  his  real  estate, 

exclusive  of  his  homestead,  does  not  exceed dollars,  (and  the  value  of 

real  estate  which  the  executor  is  authorized  to  sell,  by  his  will,  does  not 
•exceed dollars.)  as  petitioner  is  informed  and  believes ; 

That  said  deceased  left  a  will,  duly  executed  by  him,  as  petitioner  is  in- 
Ibrmed  and  believes,  which  is  herewith  presented  and  propounded,  wherein 
your  petitioner  is  named  as  [executor,  legatee  or  devisee.]* 

Wherefore,  your  petitioner  prays  thatf  said  will  may  be  proved  and  allowed 

«8  the  last  will  and  testament  of  said ^i  deceased,  and  letters  — ^— 

thereupon  issued  to ^. 

[verification.] 

*  If  no  executor  is  named,  or  he  has  renounced  the  truat,  so  statOi  and  pray 
for  administration  with  the  will  annexed. 
t  Referred  to  in  Form  40. 

No.  81.    (§8787.) 

ORDER  FOR  HEARING  PROOF  OF  WILL. 
<TrrLB.) 

On  reading  and  filing  an  instrument  in  writing,  purporting  to  be  the  will 

of ,  late  of J  in  said  County,  deceased ;  and  dso  the  accompanying 

petition  of ,  of  i ^  representing,  among  other  things,  that  the  said 

— ^—  lately  died  at ;  that  said  instrument  is  the  last  will  of  said 

deceased,  and  that  the  said  petitioner  is  named  therein  as  [executor,  legatee  or 
devisee,]  and  praying  that  said  instrument  be  proved  and  allowed  as  the  last 

will  and  testament  of  said ^  deceased ;  and  that  letters be  thereon 

issued  to , 

It  IB  Ordered,  That  said  petition  and  the  proofs  of  said  instrument  be 

heard  at  a term  of  said  County  Court,  to  be  held  in  and  for  said 

County,  at  the  (Court  House,)  in  the of ,  on  the Tuesday,  (being 

the day)  of ,  A.  D.  18—. 

It  is  Further  Ordered,  That  notice  of  the  time  and  place  of  such  hear. 

ing  be  given  by  personal  service  of  a  notice  thereof  on ,  persons 

interested,  at  least  ten  days  before  the  time  appointed,  as  aforesaid,  [or]  by 
publication  of  such  notice  at  least  three  weeks  successively,  previous  to  said 
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time,  in  the ^  a  weekly  newB|Mper,  published  at  the  ■  of ^  to 

■aid  OonntT; 

Dated, ^A.D.i»^  ^tfaeOoiirt» 

^Oimn^Jwi§t^ 

Vo.  82.    (§§  8787,  4000.) 
KOnCB  OF  HEARING  PROOFS  OF  WILL. 

[KcHeiotitiF&rmZ,   Btaie  matter  to  he  heard  m  foOom:} 

The  application  of to  admit  to  probate  the  last  will  and  testamflBl 

of ^  late  of  the of ^,in  said  Comity,  deceased,  (and  for  lettan 

of  administration,  with  said  will  annexed,  to .) 

Dated ^16-^  Bjrorderof  theOonrt^ 

>,  Ocwniif  Jwigt^ 

No.  83.    (8878a) 
PROOF  OF  WILL  NOT  CONTESTEDl 

CnrLS.) 

SlATX  ov  WnOOlTBIK,  ) 
OODIITT.  f**" 

,  one  of  the  subscribing  witnesses  to  the  instrament  propounded 

herein,  being  produced,  sworn  and  examined  — -*  testified  as  follows  t 

I  knew y  deceased,  in  his  life-time; 

The  instrument  now  shown  to  me,  purporting  to  be  his  will,  was  signed  by 
him  at  the of ^  on  the day  of ^  18—; 

He  at  the  same  time  declared  said  instrument  to  be  his  will,  in  my  presence; 

and were  present  at  the  same  time,  and  we  sererally  subscribed 

our  names  to  the  same  instrument,  as  witnesses,  in  the  presence  of  said w 

The  said was,  at  the  time  of  signing  said  instrument,  above  twenty- 
one  years  of  age,  and  was  of  sound  mind,  as  I  eerily  believe. 


Sworn  in  open  Court  and  subscribed  before  me^  this  — *  day  of 


^1  (7<Moi4f  Jfidg^ 

Tliis  form  is  prepared  in  accordance  with  the  suggestioaa  <&  Ghap^  YIIL  % 
812,  with  the  idea  that  it  is  a  better  practice  to  swear  the  wifneMind  Mk  faauA 
q;aestioDa»  than  to  take  his  affldayit  in  the  nsoal  taxau 
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No.  34. 
PROOF  OF  WILL— CONTESTBiIX 

(Tttlb.) 

8tatx  ov  WiBOONfim, ) 
County.       )  *" 

This  matter  coming  on  to  be  tried  at  said  Term,  to-witt  On  this  -*—  daj 
of ,  A.  D.  18—,  on  the  issue  between ,  proponant  of  the  instru- 
ment purporting  to  be  the  will  of ^  late  of  said  County,  deceased,  and 

1  contestant-,  and  the  witnesses  being  therein  produced  and  duly  sworn 

and  examined,  the  foU owing  testimony  was  taken,  to-wit: 

,  a  witness  sworn  on  behalf  of  the  proponent,  testified  b 


The  testimony  of  all  the  witnesses  should  be  written  out  folly  and  filed,  unless 
otherwise  stipulated.    @  2457:  1891,  ch.  841.) 

Ko.  86. 

DECREE  ALLOWING  WILL. 

At  a term  of  the  County  Court  within  and  for 

said  County  of ,  begun  and  held  at  the  (Court 

House)  in  the of ,  on  the Tuesday  of 

,  A.  D.  18—,  to^wit:  this day  of ,  18— w 

Present,  »  County  Judge. 

or  THB  MATTBB  OV  THE  WILL  ) 
OF  ,  DB0BA8BIX  ) 

The  matter  of  hearing  the  proofs  of  the  instrument  propounded  by  — ^ 

as  the  last  will  and  testament  of ,  deceased,  haying  come  on  to  be  heard 

at  this  [or,  at  the ]  term  of  said  Court,  and  it  appearing  that  due  notice 

of  the  time  and  place  of  such  hearing  has  been  duly  given  as  required  by  the 
order  of  the  Court  herein  made  on  the day  of ^  A.  D.  18—. 

And  the  said  proponent  having  appeared,  (and  A  B.,  of ,  being  duly 

appointed  Special  Guardian  for  C.  D.  and  K  F.,  minors  interested,  and  ap- 

pearing  for  them,)  and  no  person  opposing,  [or,  &.  J7.,  (son)  of  eaid ^ 

deceased,  hating  appeared  to  contest  arid  oppose  said  instrumerU,']  and  said  matter 

having  been  continued  to  this  day,  [or,  this  termy']  and and ,  the 

flubscribing  Witnesses  to  said  instrument,  having  been  produced,  sworn  and 
examined,  and  other  witnesses  having  been  produced,  sworn  and  examined : 
after  hearing  the  evidence  and  the  arguments  of  the  counsel  for  the  respective 
parties,  upon  consideration  thereof  the  court  finds: 

That  said died  at ,  on  the day  of ^  A.  D.  18—; 

That  at  the  time  of  his  death  he  was  an  inhabitant  of  — -^  said  County  of 


That  on  the day  of ,  A.  D.  18—,  the  said was  of  ftill  age 

and  was  also  of  sound  mind ; 

That  on  the  day  last  aforesaid,  at  the of ^  in       ■     >  the  said 

instrument  was  signed  by  said [or,  by  X  F.,  »*a  (he  presence  of  said 

iesttUar^  and  by  his  express  direction,  in  his  behalf] ; 
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That  Mid  instrument  was  at  tho  same  time  duly  attested  and  subscribed  bf 
-,  who  were  competent  witnesses  thereto,  in  the  presence  of  said ^ 


who  at  the  same  time  declared  it  to  be  his  will  ;* 

That  said  instrument  is  the  last  will  and  testament  of  said ,  deceased, 

in  all  things  duly  executed. 

Whbbbfobb  rr  is  Ordered  and  Dbcrbed,  That  said  instrument  be 
allowed,  and  probate  thereof  granted,  as  the  last  will  and  testament  of  said 
,  deceased.! 

Dated, ,  18— w  By  the  Oourt» 

X  i  0<nmtjf  Judge, 

*  If  any  interlineations  or  provisions  are  rejected  as  not  constituting  part 
of  the  will,  add  another  finding,  specifying  particularly  what  is  rejected.  Add 
also  findings  of  any  other  special  facts  which  should  be  included. 

f  Add  an  exception  of  any  interlineations  or  other  matters  found  not  to  be 
a  part  of  the  will.  Add  idso  further  decree  as  to  any  special  matter  connected 
therewith  which  should  be  included  in  the  acUudication  upon  allowing  the 
wUL 

Ko.86.    (§§2293,2298.) 

PBTITION  FOR  PROOF  OF  NUNCUPATIVB  WILL 

(Title.) 
The  petition  of ^  of  the of ^  respectftilly  shows :  That  ^— 


who  was,  at  the  time  of  his  death,  an  inhabitant  of of  said  county  of 

,  died  on  the day  of ^  A.  D.  18 — ,  at  the of ,  hav- 
ing estate  to  be  administered.    That left  surviving  [stats  penom  inUr- 

Mted  as  in  form  80.] 

That  on  the day  ,  A.  D.  18—,  at ,  the  said made  and 

pronounced  his  nuncupative  will  in  the  words  following,  to-wit:  [staU  ths 
testamentary  words  in  the  language  qf  the  testator^  using  his  exact  words  cu  nearlp 
cu  practicable.] 

That  said  nuncupative  will  was  so  made  and  pronounced  in  the  presence 
of  [state  names  of  witnesses.]    (If  the  estate  bequeathed  exceeds  $160  add;) 

That  at  the  time  of  pronouncing  the  same  the  said  testator  did  bid  the  per- 
sons present,  or  some  of  them,  to  bear  witness  that  such  was  his  will,  or  to 
that  effect 

That  said  nuncupative  will  was  made  at  the  time  of  the  last  sickness  of  the 
deceased  testator,  and  in  the  house  of  his  habitation  or  dwelling  where  he  had 
been  resident  for  the  space  of  more  than  ten  days  before  the  making  of  such 

will  [or  where  the  said was  unexpectedly  taken  sick,  being  from  home^  and 

died  before  he  returned  to  the  place  of  his  habitation.]  {If  six  months  ham 
elapsed  from  the  death  of  the  testator  add :) 

That  the  said  testamentary  words  [or  the  substance  of  said  testamentary  words,} 

were  reduced  to  writing  by within  six  days  after  the  same  testamentaiy 

words  were  spoken  as  aforesaid  by  said  testator. 

That  [state  interest  of  the  petitioner,] 

Wherefore,  your  petitioner  prays  that  said  nuncupative  will  may  be 
proved  and  allowed  as  the  last  will  and  testament  of  said  ^  deceased, 

and  letters  — —  thereupon  issued  to b 

[VERIPIOATIOH.] 
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Ko.  87. 
ORDER  FOR  HBARIKO  PROOF  OF  NUNCUPATIVE  WILLb 

(TiTLB.) 

In  the  matter  of  the  NnncnpatiTe  Will  of ^  deceased. 

On  reading  and  filing  the  petition  of  —  of  ^  representing  among 

other  things,  that  the  said lately  died  at .    That  at  the  time  of 

his  last  sickness  he  made  and  pronounced  his  nnncnpative  will  in  manner 
proTided  by  law,  wherein  the  said  petitioner  is  named  as  laeeutoTt  legatee  or 
ciherwise  as  the  eaee  map  he^]  and  praying  that  the  proofs  thereof  be  taken  and 
the  same  allowed,  and  admitted  to  probate  as  the  last  will  and  testament  of 
said  ,  deceased ;  and  that  letters be  thereon  issued  to ^. 

It  is  Ordered,  that  said  petition  and  the  proofs  of  said  alleged  nuncupa- 
tive will  be  heard  at  a term  of  said  County  Court,  to  held  in  and  for 

said  County,  at  the  Court  House,  in  the of  »  on  the Tuesday 

being  the day  of ,  A.  D.  18—. 

It  is  Further  Ordered,  that  notice  of  the  time  and  place  of  such  hearing 
be  given,  by  personal  service  of  a  notice  thereof,  on* i  persons  inter- 
ested, at  least  ten  days  before  the  time  appointed  as  aforesaid,  and  by  publi. 
cation  of  such  notice  at  least  three  weeks  successively,  previous  to  said  time, 

in  the ^  a  weekly  newspaper  published  at  the  — -  of  » in  said 

county. 

Dated, ^  1^-%  By  the  Court, 

^  County  Judge, 

*  Personal  notloe  should  be  givaa  to  the  persons  interested  as  for  as  prao- 
ticabla 

No.  88.    (gg  2293,  2208.) 

DECREE  ALLOWING  NUNCUPATiyE  WILL 

(Oaptioji, 
CTitlb.) 

The  matter  of  hearing  the  proofli  of  the  alleged  nuncupative  will  alleged 

by as  the  last  will  and  testament  of ,  deceased,  having  come  on 

to  be  heard  at  this  term  of  said  Court,  and  it  appearing  that  due  notice  of 
the  time  and  place  of  such  hearing  has  been  duly  given  as  required  by  the 
order  of  the  Court  herein  made  on  the day  of ,  A.  D.,  18—. 

And  the  said  proponent  having  appeared  and  [reeUe  appearance  of  partiee^ 
and  eonteet^  if  any^  adjaurwrnmOe^  if  any^  and  interlocutory  proceedings  before  final 
Asortn^,]  and ^  uid ,  and ,  witnesses  to  said  alleged  nuncu- 
pative will,  having  been  produced,  sworn  and  examined,  and  the  witnesses  and 
evidence  produced  by  the  parties  having  been  heard,  and  after  hearing  argu- 
ments of  counsel,  etc,  [recite  proceedingty]  upon  consideration  thereof  the 
Court  finds: 

That  said died  at on  the day  of »  A.  D.  18—, 

That  at  the  time  of  h\a  death  he  was  an  inhabitant  of ^  B^id  County 

€f 1. 
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That  on  the day  of ^  A.  D.  IS—,  the  said was  of  fUl  age» 

and  was  also  of  soand  mind. 

That  at  the  date  last  aforesaid  the  said ^  deceased,  was  sick  with  his 

last  sickness,  of  which  he  died  as  aforesaid,  and  was  in  the  house  of  his  hab- 
itation or  dwelling  where  he  had  been  resident  for  the  space  of  ten  days  or 
more  next  before  the  making  of  such  will ;  or,  was  at  [state  place,]  where  he 
wasnnexpectedly  taken  sick,  being  from  home,  and  died  before  he  retomed  to 
the  place  of  his  habitation  * 

That  at  the  time  of  his  last  sickness,  and  on  the  day  last  aforesaid,  the  said 
^made  his  nnncnpative  will  by  speaking  the  testamentary  words  follow- 
ing, to.wit :    [Ineert  the  testamentarif  vforde  ae  prated  by  the  evidence  in  fiiU-J 

That  at  the  time  of  speaking  said  testamentary  words  the  said did 

bid and ,  persons  who  were  then  and  there  present,  to  bear  wit- 
ness that  such  was  his  will,  or  to  that  effect,  and  that  said  testamentary  words 
are  proved  by  the  oath  of  three  witnesses  who  were  there  present,  to-wit: 
[^*M  namee  qf  tntneeees.*]    (If  six  months  Aom  elapsed,  add  :) 

That  the  said  testamentary  words  or  the  substance  of  said  testamentary 
words,  were  reduced  to  writing  by within  six  days  after  the  same  tes- 
tamentary words  were  spoken. 

Whbreforb,  it  n  Ordered  Ain>  Decreed,  that  the  said  testamentaiy 
words,  as  herein  above  set  forth,  be  approved  and  allowed  as  the  nnncapatlvo 
will  of  said ,  deceased. 

Dated, ^  18—.  By  the  Court, 

,  Oowity  Judge. 

*  If  the  estate  bequeathed  docs  not  exceed  9150,  these  findings  are  not  neea^ 
•acy,  but  that  fact  anould  be  included  in  the  findingai 


iro.89.    (§2293.) 

PBTinON  PRESENTING  NITNCUPATIVB  WILL  OF  SOLDIER  OB 

SEAMAN* 

The  Petition  of ,  of  the of  ,  respectfVilly  shows: 

That ,  who  was,  at  the  time  of  his  death,  an  inhabitant  of 

County  of ,  died  on  the day  of ,  A.  D.  18—,  at  the 

,  having  estate  to  be  administered; 

That  he  left  surviving  [give  names,  relationship  and  residence,  as  in  eiksr 

eaees]; 
That  said was.  at  the  time  of  his  death,  a  soldier  then  in  actual 

service,  (or,  a  mariner  then  on  ship-board.*)  [Staie  in  u>hat  ngtment^  or  on 
what  vessel  and  place  of  service,  or  voyage,  and  place  tehere  the  wU  wu  pro* 
nounced.] 

That  while  so  in  actual  service,  (or,  on  ship  board,)  the  said did,  on  or 

about  the day  of ,  A.  D.  18 — ,  make  and  pronounce  his  nuncupa- 
tive will  in  the  presence  and  hearing  of  [names  of  wtMHes\,  whereby  ho 
disposed  of  his  wages  and  other  personal  estate  in  the  following  manner  [or, 
OA  set  forth  fiiUy  in  the  paper  hereto  annexe^, 

*  "*  At  sea  **  is  the  formula  in  Minnesota  and  most  of  the  States.  / 
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Wherefore,  your  petitioner  prays  that  said  words  may  be  proved  and  allowed 
as  the  last  will  and  testament  of  said  ,  deceased,  and  letters  — «.  there- 
upon be  issued  to .f  — ^ 

[yerifzoatiok.] 

4  The  decree  should  find  the  facts  as  established.  The  fwm  is  sufficiently 
indicated  by  the  petition  and  the  form  of  decree  given  for  nuncupative  wiUs. 


iro«40.    (§8791.) 

PETITION  FOR  PROOF  OF  WILL  LOST  OR  DESTROYED. 

[Ai  in  Form  No.  80  to  th»  ♦,  ihm  add^  before  prayer  for  relief:] 

That  said  will  was  lost  (or,  destroyed)  by  accident  (or,  design.)  [State  in 
particular  the  manner  and  drcwmtancee  of  ike  loee  or  destruction,  ae  in  a  biU 
in  equUyJ] 

That  said  will  was  in  manner  and  form  following  or^  that  a  copy  of  said 
will  is  hereto  annexed,  marked  Exhibit  "A. ;"  or,  if  a  copy  cannot  be  furnished, 
that  i\e  provisions  of  said  will  were  substantially  as  follows.  [Set  out  pro^ 
visions  w  fully  and  particularly  ae  practicable,]* 

In  prayer  for  relief,  in  Form  No.  80,  at  the  f  insert  ''proof  of  the  contents 
of  said  will  be  taken  and." 

*  The  allegations  may  be  made  on  information  and  belief  if  the  petitioner 
has  not  personal  knowledge  of  the  facts. 

N.  B.    Yaiy  the  recitals  of  order  for  hearing  proofi  to  correspond. 


Ko.  41. 
ORDER  FOR  HEARING  PROOF  OF  WILL  LOST  OR  DESTROYED. 

(TrruB.) 

On  reading  and  filing  the  petition  of  — — ,  of  — ,  representing,  among 

other  things,  that lately  died  at ;  that  said  deceased  left  a  will, 

in  which  the  said  petitioner  was  named  as  executor,  [legatee  or  devisee;]  that 
said  will  has  been  lost  [or  destroyed]  by  accident  [or  design;  setting  forth  the 
facts  and  provisions  therecf;]  and  praying  that  proof  of  the  contents  be  taken, 
and  that  the  same  be  allowed  and  admitted  to  probate  as  the  last  will  and 

testament  of  said ,  deceased,  and  that  letters be  thereon  issued 

to . 

It  is  Ordebed,  that  said  petition  and  the  proofs  of  said  instrument  be  heard 

at  a term  of  said  County  Ck>urt  to  be  held  in  and  for  said  County,  at 

the  Court  House,  in  the of  — — ,  on  the  — —  Tuesday,  being  the 

day  of ,  A.  D.  18—. 

It  is  Furthbb  Ordebed,  that  notice  of  the  time  and  place  of  such  hear- 
ing be  given,  by  personal  service  of  a  notice  thereof  on  [the  persons^  if  any^ 
"alleged  to  have  destroyed  ihA  will;  and  the  persons  interested  in  the  estate,  asfa/r 
as  practicable^  shoxdd  have  personal  notice^  persons  interested,  at  least  ton  days 
before  the  time  appointed,  as  aforesaid,  and  by  publication  of  such  notice  at 
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least  three  weeks,  successively  previous  to  said  time,  in  the ^  a  weeklj 

newspaper  published  In  the of in  said  County.* 

Dated ^  A.  D.  18—.  By  the  Court* 

,  Ocuniy  Judge. 

*  It  personal  service  cannot  be  had  on  all  persons  interested,  notice  should 
be  published  also;  and  tLproper^  though  not  Mcessar^f  practice  would  be^  per- 
haps, to  order  copies  to  be  mailed  to  non-residents  interested. 


No.  42.  (§8791.) 
DECREE  ALLOWING  WILL  LOST  OR  DESTROYED. 

(Caption.) 

(TiTLB.) 

The  matter  of  hearing  the  proofs  of  the  instrument  alleged  to  have  been 

lost  (or  destroyed  J  propounded  by ^  as  the  last  will  and  testament  of 

,  deceased,  having  come  on  to  be  heard  at  this  [or }  term  of  said 

court,  and  it  appearing  that  due  notice  of  the  time  and  place  of  such  hearing 
has  been  duly  given,  as  required  by  the  order  of  the  court  herein  made  on  the 
day  of ,  A.  D.  18—* 

And  the  said  proponent  having  appeared  and  [state  appear4xnee  of  eordeatanUt 
if  any^  acfjoummerUSf  if  any^  aryi  appearance  pursuant  to  adjournment^  if  any,] 

and ,  and ,  subscribing  witnesses  to  said  alleged  lost  (or  destroyed) 

instrument  having  been  produced,  sworn  and  examined,  and  after  hearing 
their  testimony,  and  that  of  the  other  witnesses  produced,  sworn  and  exam- 
ined, and  all  the  evidence,  and  the  arguments  of  counsel  for  the  respecUva 
parties,  upon  consideration  thereof  the  court  finds : 

That  said died  at on  the day  of A-  D.  18—; 

That  at  the  time  of  his  death  he  was  an  inhabitant  of—,  said  County 
of ; 

That  at  the  time  hereinafter  mentioned  the  said was  of  full  age,  and 

was  also  of  sound  mind; 

That  on  or  about  the day  of ,  A.  D.  18—,  at  the of ^ 

in ,  the  said made  and  signed  his  will,  in  writing,  in  the  form 

and  manner  provided  by  law; 

That  said  instrument  was  at  the  time  duly  attested  and  subscribed  by ^ 

who  were  competent  witnesses  thereto,  in  the  presence  of  said ^  who  at 

the  same  time  declared  the  same  to  be  his  will; 

That  said  instrument  was  in  all  things  duly  executed  by  said ^  as  his 

last  will  and  testament; 

That  said  will  was  lost  or  destroyed ;  [state  whether  by  accident  cr  desiffn,  by 
uhomy  and  particularly  the  manner  and  eireumstances  of  the  loss  or  destruction.} 

That  said  will  was  in  the  words  and  figures  following:  [or,  if  no  copy  can 
be  had,]  That  the  provisions  of  said  will  were  as  follows,  to-wit:  [set  forth 
fully  the  provisions  of  the  wiU  as  established  by  the  evidence.] 

Whbrbfobr,  it  is  ordered  and  decreed,  that  said  will  be,  and  the  same  is 
hereby  established,  allowed  and  admitted  to  probate  as  the  last  will  and  test^ 

ment  of  said ^  deceased,  in  manner  and  form  as  herein  above  found  and 

set  forth.  By  the  Court, 

Dated i  18 — *  »  Oottnty  Judge, 
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No.  48.    (§8790.) 

PETITION  PRESENTING  AUTHENTICATED  COPT  OF  WILL  FOR 

RECORD. 

(TiTLB.) 

Thk  Pbtitiow  of ,  of  the of ,  respectMly  shows: 

That ,  who  was.  at  the  time  of  his  death,  an  inhabitant  of  » 

died  on  the day  of ,  A.  D.  18—,  at  the of ,  having  — • 

estate  in  said  county  of ; 

That  said left  a  will,  which  has  been  duly  proved  and  allowed  in 

the Court  of County,  in  the  State  (or  Territory,)  of ,  whereof 

he  was  a  resident; 

That  a  copy  of  said  will,  wherein  the  petitioner  is  named  as  [dxecuicr,  legatee 
or  dediseey]  and  the  probate  thereof,  duly  authenticated,  is  herewith  produced 
to  the  court 

Whebsforb,  your  petitioner  prays  that  said  copy  and  the  probate  thereof 

may  be  filed  and  recorded  as  the  last  will  and  testament  of  said ^  d^^^^^^Md^ 

and  letters  — -  thereupon  issued  to .) 

[YEBIFICATIOir.] 

No.  44. 
ORDER  FOR  HEARING  PROOF  OF  FOREIGN  WILL. 

(TiTLB.) 

On  production  of  a  writing,  purporting  to  be  a  duly  authenticated  copy  of 

the  will  of ,  late  of ,  deceased,  and  the  probate  thereof  in County, 

— ,  and  also  the  accompanying  petition  of ^  of ^  representing, 

among  other  things,  that  the  said lately  died  at ;  that  said  instru- 
ment is  a  duly  authenticated  copy  of  the  last  will  of  said  deceased,  and  the  pro- 
bate thereof,  and  that  the  said  petitioner  is  named  therein  as  [executor^  decisee 
or  legatee,]  and  praying  that  said  copy  and  the  probate  thereof  be  filed  and 

recorded  as  the  last  will  and  testament  of  said ,  deceased,  (and  that 

letters  -^— ^  be  thereon  issued  to .) 

It  is  Ordebbd  that  said  petition  and  the  proofs  of  said  instrument  be  heard 

at  a term  of  said  County  Court,  to  be  held  in  and  for  said  County,  at 

the  Court  House  in  the of ^  on  the Tuesday  (being  the 

day)  of ,  A.  D.  18—. 

It  is  Further  Ordered,  that  notice  of  the  time  and  place  of  such  hearing 

be  given  (by  personal  service  of  a  notice  thereof  on ,  persons  interested, 

at  least  ten  days  before  the  time  appointed,  as  aforesaid,) by  publication 

of  such  notice  at  least  three  weeks,  successively,  previous  to  said  time,  in  the 
,  a  weekly  newspaper,  published  at  the of ^  in  said  County. 

Dated ,A.D.18— b  ^the  Court, 
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No.  45.    (§§8789,8790.) 
DECREB  ALLOWING  WILL  ON  AUTHENTICATED  OOFT. 

(Oaption.) 

(TiTLB.) 

The  matter  of  hearing  the  proofs  of  the  instrument  produced  by 


duly  authenticated  copy  of  the  last  will  and  testament  of »  deceased, 

and  probate  thereof^  having  come  on  to  be  heard  at  this  term  of  said  courti 
and  it  appearing  that  due  notice  of  the  time  and  place  of  such  hearing  has 

been  duly  given  as  required  by  the  order  of  the  court  herein  made  on  the 

day  of ,  A.  D.  18—, 

And  the  said  petitioner  having  appeared,  and  (no  person  appearing  to  oppose, 
or  otherwise,  as  the  case  may  be— recite  the  proceedings  on  hearing,)  and  on 
examination  of  the  instrument  so  produced  as  a  duly  authenticated  copy,  and 
upon  consideration  thereof  the  court  finds: 

That  said ,  at  the  time  of  his  death,  was  an  inhabitant  of  the  county 

of ,  in  the  (State)  of ; 

That  his  last  will  and  testament  was  admitted  to  probate  on  the day 

of  ,  A.  D.  18—,  by  the  order  (or  decree)  of  the court  in  said 

county  of which  was  a  court  of  competent  Jurisdiction,  and  that  such 

order  (or  decree)  is  still  in  force; 

That  the  instrument  produced  is  a  copy  of  such  wUl,  and  the  probate  thereof; 
duly  authenticated. 

Wherbforb,  it  is  ordered  and  decreed  that  said  authenticated  copy  be 
allowed,  filed  and  recorded,  and  have  the  same  force  and  effect  aa  if  it  had 
been  originally  proved  and  allowed  in  this  court 

Dated ^  18-^  By  the  Coiu% 

,  (Trailer  Jmdgi, 

No.  46*    (§2296.) 
CEBTIFICATB  OF  PROOF  OF  WILL 

STATB  of  WlBOONBm,  ?  gjj^ 
CJOUNTT.         ) 

Bb  it  Hbubmbbrbd,  That  on  the day  of  — -^  A.  D.  18—,  at ^  in 

said  County,  pursuant  to  notice  duly  given,  as  required  by  law,  at  a 

term  of  the  County  Court  of  said  County, ,  and ,  subscribing 

witness —  to  the  last  will  and  testament  of ,  late  of ,  in  said 

County,  deceased,  hereto  annexed,  (were)  produced,  duly  sworn  and  examined, 
(and  the  said  will  being  contested,  and  other  witnesses,  as  well  for  the  con- 
testant  as  for  the  proponent  of  said  will,  haying  been  produced,  sworn  and 
examined,)  and  the  proofk  having  been  heard  before  said  court,  and  the  court 
having  thereupon  found  that  said  instrument  was  in  all  things  duly  executed 

as  his  last  will  .and  testament  by  the  said ,  on  the day  of i 

A.  D.  18 — ;  that  he  was  then  of  full  age,  (or,  a  married  woman,  of  the  age 

of years,)  and  of  sound  mind,  and  that  said  instrument  was  duly  attested 

and  subscribed  in  the  presence  of  the  testator  by  the  witnesses  thereto. 
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Thiebeupon  said  instrnment,  bein/^  duly  proved,  was  by  said  cotirt  duly 
allowed,  and  probate  thereof  granted  as  and  for  the  last  will  and  testament  of 

the  said ^  deceased. 

In  Testimont  Whbrsov,  I  have  hereunto  set  my  hand 
[SBAL.]  and  affixed  the  seal  of  the  County  Court  of  said  County, 

at y  in  said  County,  this day  of ^  A. 

D.18-. 

i  Oauniy  Judge, 

No.  47. 

PETITION  FOR  REVOCATION  OF  PROBATE  OF  WILL. 

CTttlx.) 

Thk  PETinoH  of ,of  the of ,  (by  »  hia  guardian, 

duly  appointed,)  respectfully  shows: 

That  your  petitioner  is  (widow,  son  or  next  of  kin,  or  as  the  case  may  be,) 
to ,  late  of y  deceased. 

That  on  the day  of ^  A.  D.  18—,  in  said  court,  an  instrument  in 

writing  purporting  to  be  the  will  of  said was  by  decree  (or  order)  of 

said  court  allowed  and  admitted  to  probate  as  the  last  will  and  testament  of 
said ,  deceased. 

That  (your  petitioner  was  at  the  time  aforesaid  a  minor  of  the  age  of 

years  and  was  not  in  any  manner  represented  at  the  hearing  of  the  proofs  of 
said  instrument;  ^r,  no  notice  of  the  time  and  place  of  hearing  the  proofs 
of  said  instrument  was  given  before  (he  time  aforesaid,  as  required  by  law, 
and  yom*  petitioner  was  not  present  or  in  any  manner  represented  at  the  said 
hearing;  or,  the  first  knowledge  or  information  in  relation  to  the  firaud  here- 
inafter alleged  was  received  by  your  petitioner  on  or  about  the day  of 

,  A.  D.  18 — f  and  after  the  time  for  appeal  from  the  order  (decree)  fore- 
said allowing  and  admitting  to  probate  said  instrument  had  expired ;  that  at 

the  time  of  the  pretended  execution  of  said  instrument  by  the  said , 

deceased,  your  petitioner  was)  [state  if  residing  at  a  distcmce  or  absent  fr<m 
TwTMy  Of  other  cause  cf  want  cf  knowledge  of  the  circumstances^  or  had  no  knowl- 
edge or  information  that  said made  or  intended  to  make  any  wiU^  or  for  a 

long  time  afterward  that  any  such  pretended  will  was  in  existence;  or  if  any  fraud 
in  procuring  the  probate  is  claimed,  state  the  reasons  of  want  of  knowledge  at  the 
time  of  the  fraud  or  at  the  time  of  probate.  State  facts  fully  to  show  that  there 
has  been  no  laches  on  the  part  of  the  petitioner,] 

That  [state  fully  as  in  a  biU  in  equity  any  fraud  in  procuring  ike  execution  of 
the  instrument  or  in  procuring  the  aUowanee  aTtd  probate  of  the  wiU,  or  fraud- 
ulent suppression  or  subsequent  discovery  of  a  Uxter  will  or  eodicH,  or  whatecer 
facts  are  relied  upon  to  establish  that  the  probate  should  be  reooked  and  set  aside.} 

Whebbfors,  your  petitioner  prays  that  said  order  (decree)  of  this  court 
allowing  and  admitting  said  instrument  to  probate,  and  the  probate  of  said 
instrument  be  vacated  and  set  aside ;  {or,  ask  for  such  modification  thereof  as  is 
claimed  according  to  the  facts  alleged)  and  for  such  other  or  such  ftirther 
relief^  or  both,  as  may  be  deemed  Just  and  equitable. 


[VXBinGATIOir.] 
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^Iie  Ofder  for  bearing  and  notice  shonld  of  ooone  correspond  with  th« 
petition.  The  executor.  legatees  and  denaees  under  the  will  would  all  be 
parties  adrersely  interested.  The  decree  should  contain  full  recitals  of  the 
proceedings  and  service  of  notice,  and  full  findings  of  all  material  facts  aa 
found  hj  the  coorti  whether  the  prayer  of  the  petition  Is  granted  or  refosed.) 


No.  48. 
OBDSR  FOR  BOND  OF  EXBCUTOR»  SIXX 

CTlTLB.) 

Thb  La0t  Will  asd  TnrAMSirr  of ,  late  of ,  in  said  county; 

having  been  proved  and  admitted  to  probate,  and ^  of  the of 1 

,  being  named  therein  as  executor  thereof;  and  it  appearing  that  he  irwilling 
'  to  accept  said  trust,  and  is  competent  and  suitable  therefor,  (0r  has  refused  to 

accept  said  trust,  and  that ^  of ,  is  a  fit  and  proper  person  to  be 

appointed  administrator,  with  said  will  annexed,  and  due  notice  having  been 
given  of  hearing  the  application  for  his  appointment;)  and  that  the  personal 

estate  of  said  deceased  amounts  to  about dollars,  (and  the  annual  rents 

and  profits  of  his  real  estate,  exclusive  of  his  homestead,  to  about 

dollars.)  " 

(It  IB  Obdebkd  that  administration,  with  said  will  annexed,  be  granted  to 
said .) 

It  IB  Ordbrbd  (Fgbthxb,)  that  the  said execute and  file  in 

said  court  a  bond  with ,  suret— ,  in  the  penal  sum  of dollars,  as 

required  by  the  statute  in  such  case  made  and  provided,  and  that  upon  the 
approval  thareoC  letters issue  to  . 

Dated ^18-%  BytheOoort. 

i  OawU§Jvdg$, 

No.  48.    (887M.) 

BOND  OF  EXBOUTOR  AND  RBSIDUARY  LEGATES. 

OTttlb.) 

Enow  all  Mnr  bt  thbbb  Prbbkhtb,  That  we, ^  of ,  principal, 

and ^  suret— ,  are  held  and  firmly  bound  unto  Hon.  ,  Judge  of  the 

County  Oourt  of County,  State  of  Wisconsin,  in  the  sum  of dot 

lars,  to  be  paid  to  the  said  Judge,  or  to  his  successors  in  office,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our,  and  each  of  our, 
heirs,  executors  and  administrators,  Jointiy  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the day  oi ^  A.  D.  18^. 

Thb  Condition  of  this  obligation  is  such,  that  whereas  the  last  will  of 

,  late  of  the of ^  has  been  duly  proved  and  allowed  in  said 

court,  and  the  above  bonnden ,  principal  herein,  is  named  therein  as 

executor  and  (sole,  or)  residuary  legatee. 

Now,  if  the  said letters  testamentary,  being  to issuedf  do  and 
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shall  pay  all  the  debts  and  legacies  of  the  said  testator,  (and  perform  all  orders 
and  Judgments  of  the  County  C!ourt,*}  then  this  obligation  shall  be  void. 
Otherwise  it  shall  be  and  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of— 

[SBAL.] 

— [SBAL.] 

[SBAIi.] 

[JUSTIFIOATION  OV  8UBBTIB8.] 

*  This  is  of  doubtlUl  effect,  but  it  has  been  held  that  such  an  executor  may 
be  required  to  give  a  new  bond. 


No.  50.    (§§8794-8708.) 

BOND  OP  EXECUTOR,  OR  ADMINISTRATOR  WITH  WILL 

ANNEXED. 

CTlTLlB.) 

Know  all  Men  by  thssb  Presents,  That  we, ,  of ^  principal^ 

and ,  suret— ,  are  held  and  firmly  bound  unto  Hon. ^  Judge  of  the 

County  Court  of County,  State  of  Wisconsin,  in  the  sum  of dol- 
lars, to  be  paid  to  the  said  Judge,  or  to  his  successors  in  office,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our,  and  each  of  our, 
heirs,  executors  and  administrators,  Jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the day  of ^  A.  D.  18—. 

The  Condition  of  this  obligation  is  such,  that  whereas  the  last  will  of 

,  late  of  the of ,  has  been  duly  proved  and  allowed  in  said 

court,  and  (the  above  bounden ,  principal  herein,  is  named  as  executor 

therein ;  or,  the  executor  named  therein  has  refused  to  accept  said  trust  has 

resigned,  died  or  been  removed,  and  the  above  bounden ,  principal 

herein,  has  been  duly  appointed  by  said  court  as  administrator,  with  said  will 
annexed.) 

Now,  if  the  said letters  being  to issued,  do  and  shall  make 

and  return  to  the  said  County  Court,  within  three  months,  a  true  and  perfect 

inventory  of  all  the  goods,  chattels,  rights,  credits  and  estate  of  the  said 

deceased,  whether  disposed  of  by  the  will  or  not,  which  shall  come  to— — 

possession  or  knowledge,  or  to  the  possession  of  any  other  person  for 

administer  according  to  law  and  the  will  of  the  testator  all  the  goods,  chattels, 

rights,  credits  and  estate  of  said  deceased,  which  shall  at  any  time  come  to 

possession,  or  to  the  possession  of  any  other  person  for ,  and  out 

of  the  same  pay  and  discharge  all  debts,  legacies  and  charges  chargeable  on 

the  same,  or  such  dividends  thereon  as  shall  be  ordered  and  adjudged  by  the 

County  Court;  render  a  Just  and  true  account  of administration  to  said 

court  within  one  year,  and  at  any  other  time  when  required  by  said  court, 

and  perform  all  orders  and  Judgments  of  the  County  Court,  then  this  obliga- 

tion  shall  be  void.    Otherwise  it  shall  be  and  remain  in  full  force  and  virtua. 

Sealed  and  delivered  in  presence  of— 

— ^_  ■  [seal.] 

— ^—  ■  -         [seal.] 

■  [seal.] 
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! 


—  COUWTY. 

being  duly  sworn,  on  oath,  (each  for  himself^)  does  deiKMe  and 


that  he  is  worth  the  sum  of dollars,  over  and  above  all  his  debCii  lialiiU- 

ties  and  exemptions. 

Sworn  to  and  subscribed  before  me,  this day  of  > 

— ,A.D.  18— .  ) 


% 


K0.6I.    (§§879^-8796,8828.) 

LETTERS  TESTAMENTARY  OR  OF  ADMINISTRATION,  WITH 

WILL  ANNEXED. 

State  of  Wibconsih,  { ^^ 


CJOUNTT. 


Tab  State  of  Wisconsin,  To  aU  to  tohom  ihese  preunU  AaU  eom0  or 
eoneemt  and  etpeciaUy  to ,  of ,  GRSBTma: 

Know  Tb,  that,  Whereas, ,  late  of ,  lately  died  testate,  and 

being  at  the  time  of  his  decease  an  inhabitant  of  said  county,  by  means 
whereof  the  proving  and  allowing  of  his  last  will  and  testament,  and  grant- 
ing administration  of  all  and  singular  the  goods,  chattels,  rights,  credits  and 
estate  whereof  he  died  possessed,  and  also  auditing,  allowing  and  finally  dis- 
charging the  account  thereof,  is  within  the  Jurisdiction  of  our  County  Ck)uit 
of  said  county;  and, 

Whereas,  on  the day  of ^  A.  D.  18 — ^  at ,  In  said  county, 

before  the  Hon. ,  Judge  of  our  said  County  Court,  the  last  will  and 

testament  of  the  said ,was  proved,  allowed  and  admitted  to  probate: 

and« 

Whereas, ,  executor  named  and  appointed  in  and  by  said  will  (has 

refused  said  trust  or  has  resigned,  died  or  been  removed,  and being 

duly  appointed  as  administrator,  with  said  will  annexed,)  ha —  given  bond,  ss 
required  by  law,  which  has  been  approved  and  filed  in  said  court: 

We,  tlierofore,  reposing  full  confidence  in  your  integrity  and  ability,  have 
granted,  and  by  these  presents  do  grant,  the  administration  of  sll  and  singular 
the  goods,  chattels,  rights,  credits  and  estate  of  said  deceased,  and  any  way 

concerning  his  said  will,  unto  you,  the  said ^  executor—  aforesaid;  (or, 

as  administrator,  with  the  will  annexed.) 

Hereby  authorizing  and  empowering  you  to  take  and  have  possession  of  all 
the  real  and  personal  estate,  except  the  homestead,  of  said  deceased,  and  to 
receive  the  rents,  issues  and  profits  thereof  until  said  estate  shall  have  been 
settled,  or  until  delivered  over  by  order  of  said  court  to  the  devisees  or  heirs 
of  said  deceased ;  and  to  demand,  collect,  recover  and  receive  sll  and  singular 
the  debts,  claims,  demands,  rights  and  choses  in  action  which  to  the  said 
deceased  while  living  and  at  the  time  of  his  death  did  belong. 

And  requiring  you  to  keep  in  good  tenantable  repair  all  houses,  buildings 
and  fences  on  said  real  estate  which  may  and  shall  be  under  your  control; 
and  to  make  and  return  into  the  said  County  Court,  within  three  months,  a 
true  inventoiy  of  the  real  estate  and  of  all  the  goods,  chattels,  rights  and 
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credits  of  said  deceased  which  shall  come  to  your  possession  or  knowledge; 
to  administer,  according  to  law  and  the  will  of  said  testator,  all  the  goods, 
chattels,  rights,  credits  and  estate  of  said  deceased  which  shall  at  any  time 
come  to  your  possession,  or  to  the  possession  of  any  other  person  for  you,  and 
out  of  the  same  to  pay  and  discharge  all  debts,  legacies  and  ctiarges  chargea- 
ble on  the  same,  or  such  dividends  thereon  as  shall  be  ordered  and  adjudged 
by  said  court;  to  render  a  Just  and  true  accoant  of  your  administration  to 
said  court  within  one  year,  and  at  any  other  time  when  required  by  said 
court;  and  to  perform  sJl  orders  and  Judgments  of  said  court  by  you  to  be 
performed  in  the  premises. 

In  Tbstimont  Whbrbof,  we  have  caused  the  seal  of 

our  said  County  C!ourt  to  be  hereunto  affixed. 
£aSALi]  WiTNBSB  the  Hon. ,  Judge  of  the  said  court,  at 

— — ,  in  said  county,  this day  of ,  A.  D. 

18-. 

,  OcwUif  Judge. 

No.  62.    (g  8808.) 

PETITION  FOR  LETTERS  OF  ADMINISTRATION  WITH  WILL 

ANNEXED. 
(Title.) 

The  Petition  of ^  of  the of ^  respectfhlly  shows: 

That  your  petitioner  is  widow  (or  state  relationship)  of  ,  late  of 

,  whose  last  will  and  testament  was  duly  proved,  allowed,  and  admitted 

to  probate  in  said  court,  on  the day  of ,  A.  D.  18—; 

That 1  the  executor  named  in  said  will  [state  whether  deeUned  or 

neglected  to  qualify^  or  died  or  resigned,  or  cause  of  vactmey  in  the  office  of 
'€aDecu.tor'\\ 

That  the  personal  property  of  said ,  deceased,  (remaining  unadminis- 

tered,)  does  not  exceed  the  value  of dollars,  \if  any  real  estcUe  state 

the  annual  rents  and  profits^  as  petitioner  is  informed  and  believes. 

Whbbefobe  petitioner  prays  that  letters  of  administration,  with  the  will 
annexed,  of  said  estate  (not  already  administered),  be  granted  to  ,  of 


[verification.] 

N.  B.  The  facts  to  be  stated  in  order  for  hearing,  and  found  by  the  order 
or  decree  for  granting  letters,  are  sufficiently  indicated  by  the  petition.  When 
no  executor  is  named,  or  all  the  executors  renounce,  the  appllcfUion  may  be 
Joined  with  that  for  probate  of  the  wilL 


No.  68.    (§  8808.) 
PETITION  FOR  ADMINISTRATIOH. 


f 


IN  THE  1CATTER  OF  THE  ESTATE 
OF  ,  DECEASED. 

The  petition  of ,  of  the of y  respectfully  representis 

That died  intestate  at  the  —  of ^  on  the day  of  - 

33 
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A.  D.  18—,  being  at  that  time  an  inhabitant  of  said  Ootinty ^i  and 

residing  at  the of  ; 

That  said  deceased  left  personal  estate  to  be  administered  within  this  State, 
the  ralae  of  which  does  not  exceed  ■  dollars,  and  real  estate  within  this 

Btate  (exclnsive  of  his  homestead),  the  annual  rents  and  profits  of  which  do 
not  exceed    ■   '   ■■  dollars,  as  your  petitioner  is  informed  and  t)elieYes; 

That  said  deceased  left  surviying  [state  nams$  and  rsiidencei  of  widow  and 
nmt  cf  kin;  and,  {f  petition  is  by  any  other  person,  state  the  facts  that  show  the 
right  cf  the  petitioner  to  apply  for  administraticn] ;  * 

That  your  petitioner of  said  deceased. 

Whsrbforb  your  petitioner  prays  that  administration  of  the  estate  of  aald 
,  deceased,!  be  granted  to        ■    w 

Dated  — — ,  A.  D.  18-% 

[TEBIFICATIOir.] 

*  If  petition  is  for  administration  de  bonis  nan^  insert: 

"  That .  who  was  on  the day  of .  A.  D.  18—,  duly  appointed 

and  qualified  as  administrator  of  said  estate  on  the day  of ^  IS—, 

resigned  said  trust,  (or  died,  or  was  removed  by  order  of  said  court)  [state  < 
<f  taeancy^  as  the  case  may  be]^  leaving  said  estate  atill  unsettled*** 

t  Insert  the  words  **  not  already  administered.** 


ZTo.  54.    (g  88064 
ORDER  OF  HEARING  PETITION  FOR  ADKINISTRATION. 

(Tttlx.) 

On  application  by  petition,  of ,  of ,  representing  among  other- 
things  that ^  an  inhabitant  of            ,  said  County,  residing  at  the 

of ,  on  the day  of ,  A-  D.  18—,  at ^  died  intestate, 

leaving  estate  to  be  administered ;  * 

That  the  petitioner  is of  said  deceased,  and  -^— -  praying  that 

administration  of  said  estate  f  be  granted  to    ■ 

It  n  Ordbbbd,  (hat  said  application  be  heard  at  a term  of  said 

Coun^  Court,  to  be  held  in  and  for  said  County  at  the  Court  House,  in  the 

of ^  on  the Tuesday  (being  the day)  of ^  A.  D. 

18—. 

It  is  Fn&TnKR  Oudkrbd,  that  notice  thereof  be  given,  (by  petBonal  service 

of  a  notice  thereof  on  [name  persons]^  persons  interested,  at  least  ten  days 

before  the  (day  so  designated,  or)  by  publication  of  such  notice  at  least  three 

weeks  successively,  previous  to  the  time  appointed,  in  the ^  a  weekly 

newspaper  published  at  the  —  of  — — ,  in  said  County. 

Dated ^  A.  D.  18—. 

By  the  Court, 

i  County  Judge, 

*lf  for  administration  de  bonis  fum,  insert: 

'*That ,  the  sole  administrator  of  said  estate,  heretofor«  ^ipoinled 

[state  eause  <>f  vacancy],  leavlne  said  estate  unsettled.*' 
f  **  Not  already  administerea.** 
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No.  66. 
ORDER  FOR  APPOINTMENT  AND  BOND  OF  ADMINISTRATOR. 

{Caption.) 

CTlTLE.) 

The  application  by  petition  of that  administration  of  the  estate*  of 

«aid ^  deceased,  be  grantied  to of  the of .  having  come 

on  to  be  heard  at  this  term  of  this  Court;  and  it  appearing  that  notice  of  the 
time  and  place  of  such  hearing  has  been  duly  given  as  required  by  law  and 
the  order  of  this  Court;  and  the  said  petitioner  having  appeared  [gkOs  appear-' 
anee^  if  any,  by  persons  interested  and  proceedings  an  the  hearing^}  upon  con* 
«ideration  thereof  the  Court  finds: 

That,  at  the  time  of  his  death,  the  said was  an  inhabitant  of ^  the 

«aid  county  of 


That  on  the  — -  day  of ^  A.  D.  18—,  at  the  —  of in ^ 

he  died  intestate. 

fThat  he  left  personal  estate  to  be  administered  in  this  State  not  exceeding 
in  value dollars. 

fThat  he  left real  estate  (exclusive  of  his  homestead),  the  annual  rents 

«nd  profits  whereof  do  not  exceed dollars. 

The  said  applicant  is  — ^-—  of  said  deceased.  [8t(ste  faete  uhich  show  the 
right  of  the  petitioner.] 

Thbrkforb,  it  18  Obdersd  and  Deobebd,  that  administration  of  the 

estate  of  said  — ,  deceased,  be  granted  to ,  the  said ,  and  that 

he  execute  a  bond,  as  required  by  law,  with  sureties  in  the  penal  sum  of 

dollars,  and  that  upon  the  filing  and  approval  thereof,  letters  of  administra- 
tion X  accordingly  be  issued  to * 

Dated, ,  A-  D.  18—. 

By  the  Court, 

— — ,  Oowity  Judge. 

*  If  there  has  been  a  prior  administration,  insert  "  not  already  admin- 
istered." 

t  Instead  of  these  findings  insert: 

"That ,  the  sole  administrator  of  said  estate,  heretofore  dulv  appointed 

on  the day  of  A.  D.  18 — ,  [state  cause  of  vctcaney^]  leaving  said  estate  m^ 

•ettled,"  (and  value  of  unadmiuislered  estate.) 

I  Insert^  '*  on  said  estate  not  already  administered.** 

No.  66.    (§8809.) 
BOND  OP  ADMINISTRATOR 

Know  AXif  Mbk  S7  thsbb  P&ESKim,  That  we,  — —  of  principal, 

And  — ^^-^  sureties,  are  held  and  firmly  bound  unto  Hon.  ,  Judge  of  the 

County  Court  of- County,  State  of  Wisconsin,  in  the  sum  of  "  dol- 
lars, to  be  paid  to  the  said  Judge,  or  to  his  successors  in  office,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our,  and  each  of  our, 
heirs,  executors  and  administrators,  Jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  the  — *-  day  of    ■  ■     v  ^  ^*  lS-% 
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Thb  Condition  of  this  obligation  is  such,  that,  whereas,  application  has 

been  made  to  said  County  Court  for  administration  of  the  estate*  of , 

late  of of -,  to  be  granted  to  the  above  bonnden ,  principal 

herein,  (and  he  has  been  by  said  Court  appointed  as  such  administrator.f) 

Now,  if  the  said (letters  of  administration  being  to issued)^ 

do  and  shall  make  and  return  to  the  said  County  Court,  within  three  months, 
a  true  and  perfect  inventory  of  all  the  goods,  chattels,  rights,  credits  and 

estate  of  the  said  deceased,  which  shall  come  to possession  or  knowledge 

or  to  the  possession  of  any  other  person  for ;  administer  according  to  law 

all  the  goods,  chattels,  rights,  credits  and  estate  of  said  deceased,  which  shall 

at  any  time  come  to possession,  or  to  the  possession  of  any  other  person 

for and  out  of  the  same  pay  and  discharge  all  debts  and  charges  charge- 
able on  the  same,  or  such  dividends  thereon  as  shall  be  ordered  and  adjudged 

by  said  County  Court;  render  a  Just  and  true  account  of administration 

to  said  Court  within  one  year,  and  at  any  other  time  when  required  by  said 
Court,  and  perform  all  orders  and  Judgments  of  the  Court,  then  this  obligation 
shall  be  void.    Otherwise  it  shall  be  and  remain  in  ftdl  force  and  viitne. 

Sealed  and  delivered  in  the  presence  of— 

— [8BAI..] 

[SKA.1..] 

— [SBAIi.] 

State  of  Wisoonsin,  ?  ^^^ 
County.       i 

and being  duly  sworn,  on  oath,  each  for  hlmselt  does  depoee 

and  say,  that  he  is  worth  the  sum  of dollars,  over  and  above  all  hU 

debts,  liabilities  and  exemptions. 

Sworn  to  and  subscribed  before  me  this day  of  ) 

,  A.  D.  18—.  ) 


*  If  administrator  de  bonis  nan,  insert  *'  not  already  adminiitered.* 
f  ''Of  said  estate  not  already  administered." 


No.  67.    (§  8806.) 

LETTERS  OF  AOMINISTRATIOH. 

Statb  of  Wisconsin,  )  ^ 
County.       ) 

Teb  Statb  of  Wisconsin,  ToaUio  whom  tJiess  prewnJU  sKaU  earns  or  mag  0011- 
cem^  and  especially  ia of ,  GRBBTiNa: 

EInow  Yb,  THAT  Whbbbas, ^  late  of ,  deceased,  lately  died 

intestate  at ,  leaving  estate  to  be  administered  within  said  Coun^, 

whereby  the  granting  administration  of  the  estate  of  said  deceased,  and  also 
the  auditing,  allowing  and  finally  discharging  the  account  thereof  is  within 
the  Jurisdiction  of  the  County  Court  of  said  County;  and,* 

Whbbbas, ,  being  entitled  to  the  administration  of  said  estate,  f  ha- 

given  bond  as  required  by  law  for  the  faithful  execution  of  the  trust  of  admiiv 
Utrator  of  said  estate,  {  which  has  been  duly  approved  and  filed  in  said  Court; 
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'  We,  therefore,  reposing  full  confidence  in  your  integrity  and  ability,  do  hj 

these  presents  constitute  and  appoint  you,  the  said ,  administrator  of 

the  estate  I  of  said  deceased;  and  do  hereby  authorize  and  empower  you  to 
take  and  have  possession  of  all  the  real  and  personal  estate,  except  the  home- 
stead, of  said  deceased,  and  to  receive  the  rents,  issues  and  profits  thereof, 
until  said  estate  shall  have  been  settled,  or'until  delivered  over  by  order  of 
aaid  Court  to  the  heirs  of  said  deceased ;  and  to  demand,  collect,  recover  and 
receive  all  and  singular  the  debts,  claims,  demands,  rights  and  choses  in 
action  which  to  the  said  deceased  while  living  and  at  the  time  of  his  death 
did  belong. 

And  requiring  you  to  keep  in  good  tenantable  repair  all  houses,  buildings 
and  fences  on  said  real  estate  which  may  and  shall  be  under  your  control; 
and,  in  accordance  with  your  bond,  approved  and  filed  as  aforesaid,  to  make 
and  return  into  the  said  County  Court,  within  three  nionths,  a  true  and  per- 
fect inventory  of  the  real  estate,  and  of  all  the  goods,  chattels,  rights  and 
credits  of  said  deceased  which  shall  come  to  your  possession  or  knowledge; 
to  administer  according  to  law  all  the  goods,  chattels,  rights,  credits  and  estate 
oi  said  deceased,  which  shall  at  any  time  come  to  your  possession,  or  to  the 
possession  of  any  other  person  for  you,  and  out  of  the  same  to  pay  and  dis* 
charge  all  debts  and  charges  chargeable  on  the  same,  or  such  dividends 
thereon  as  shall  be  ordered  and  adjudged  by  said  Court;  to  render  a  Just  and 
true  account  of  your  administration  to  said  Court  within  one  year,  and  at  any 
other  time  when  required  by  said  Court,  and  to  perform  all  orders  and  Judg- 
ments of  said  Court  by  you  to  be  performed  in  the  premises. 

Ih  Testimont  Whereof,  we  have  caused  the  seal  ot 

our  said  County  Court  to  be  hereunto  afllzed. 
[seal.]  Witness  the  Hon. ,  Judge  of  our  said  Court,  at 

in  said  County,  this day  of ,  A.  D. 

18—. 

,  County  Judge. 

*  If  letters  of  administration  de  honU  noTiy  insert; 

"  Whebeab, ,  sole  administrator  of  said  estate,  heretofore  appointed 

on  the day  of ,  A.  D.  IS—,  [tkOe  eauu  qf  vaeaneif^  not  havuig  ftilij 

administered  said  estate." 

4  *'Not  already  administered." 

z  *'Not  already  administered." 

I  *^  Not  already  administered." 


No.  68.    (§  8810.) 

PETITION  FOR  SPECIAL  ADMINISTRATION. 
(Tttlb.) 

The  petition  of ,  of  the of ,  respectfully  represents! 

That died  — ^testate  at  the of ,  on  the day  of  - 


A  D.  18 — ,  being  at  that  time  an  inhabitant  of  said  County ^  and  resid- 
ing at  the of ; 

That  said  deceased  left  personal  estate  to  be  administered  within  this  State, 

the  value  of  which  does  not  exceed dollars,  and  real  estate  within  this 

State,  (exclusive  of  his  homestead,)  the  annual  rents  and  profits  of  which  do 
not  exceed dollars,  as  your  petitioner  is  informed  and  believes; 
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That  it  is  necessary  that  a  special  administrator  he  appointed  to  collect  and 
presenre  the  property  of  said  deceased,  for  the  reason  following:  [t<ats  ikt 
eai£M0  cf  cMaif,  ar  eircuimtanee$  isAmA  render  it  neeeaarff  that  a  tpddal  adnUnU^ 
tratar  be  apjxnnUd/]  i 

That  yonr  petitioner  is  '  of  said  deceased. 

Wherbfobb  your  petitioner  prays  that  -  be  appointed  q)ecisl  adihiiw 
istrator  of  said  estate,  to  act  until  the  necessity  therefor  ceases  to  exist 

Dated ^  A.  D.  1^^ 


[tebificatzon.] 

Ko.  59.    (g  8810.) 

ORDBR  FOR  APPOINTMENT  AND   BOND   OF   8FB0IAL 

ADMINISTRATOR 

CTlTLS.) 

On  application,  by  ▼erifled  petition,  of ^  of ^  and  it  appearing 

that ^  Who  was  at  the  time  of  his  death  an  Inhabitant  of  said  County, 

died  at ,  on  the day  of ^  A.  D.  18—,  leaying  estate  in  thia 

State  to  be  administered; 

And  it  appearing,  to  the  satisfaction  of  the  coort,  that  it  is  necessary  to 
appoint  a  special  administrator  to  act  in  collecting  and  preserving  th^  prop- 
erty of  said  deceased,  fpr  the  reason  [staie  eauee  qf  Vis  neeeisity/] 

That  the  personal  property  of  said  ,  deceased,  does  not  exceed  the 

▼alue  of dollars,  and  the  annual  rents  and  profits  of  the  real  estate^ 

ezclusive  of  the  homestead,  does  not  exceed  ■  dollars ; 

That of ^  is  a  suitable  and  competent  person  to  act  as  such 

special  administrator. 

It  IB  0rde;red  that  said be,  and  he  is  hereby,  appointed  as  such 

special  administrator;  that  he  execute  and  file  a  bond,  as  required  by  law,  in 

the  penal  sum  of dollars,  with  sureties;  and  that  upon  the  filing  and 

approval  of  such  bond,  letters  be  to  him  issued  as  such  special  administrator. 

Dated ^  19— w 

By  the  Oourt» 

"""-''^  Oam^  Judge, 

No.  60.    (§  881d.) 
BOND  OF  SPECIAL  ADMINISTRATOR. 

ElKOW  all  Men  by  thbbb  Prb8bntb»  that  we,        '  ■,  of  — ,  piind* 

pal—,  and ,  sureties,  are  held  and  firmly  bound  unto  Hon. ^  Judge 

of  the  County  Court  of  County,  State  of  Wisconsin,  in  the  sum  oi 

dollars,  to  be  paid  to  the  said  Judge,  or  to  his  successors  in  office,  for 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  administrators.  Jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  the day  of ^  A,  D.  18—. 

The  ConBinoN  of  this  obligation  is  such,  that,  whereas,  application  hat 
been  made  to  said  County  Court  for  special  administration  of  the  estate  of 
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late  of  the  *-—  of  ■■■  ■   ,  to  be  granted  to  the  aboTe  bonnden 


principal  herein,  and  he  has  been  duly  appointed  by  said  court  as  such  speoial 
admioiatrator* 

Now,  if  the  said  -^ '  ^  (specisl  letters  of  administration  being  to  him 
issued  J  do  and  shall  make  and  file  with  the  oourt  a  true  inventory  of  all  the 
goods,  chattels,  rights,  credits  and  eflfects  of  the  deceased  which  shall  come 
to  his  possession  or  knowledge,  shall  truly  account  for  all  the  same  which 
shall  be  received  by  liim,  whenever  required  by  the  County  Court,  and  deliver 
the  same  to  the  person  who  shall  afterwards  be  appointed  executor  or  admin- 
istrator of  the  deceased,  or  to  such  person  as  shall  be  legally  authorized  to 
receive  the  same,  then  this  obligation  shall  be  void.  Otherwise  it  shall  be 
and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presenoe  of— 
— [ssax*.] 

—  -^—  _—  — —     [SSAL.] 

—  — ^—     [8BAI»J 

£j  uii'X'moA.Tioir  ow  aoBSim*] 


Vo.  61* 
UriTEBS  OF  SFBdAL  ADMINI8TRA.TI01L 
Btatbiov  Wiscosanr, 


VtiaOOKBUXt  ) 
COUHTT.  )"•• 


Tkb  Stats  Of  Wieoonsor,  t0  atttawl0m1heHprm0iU$$kaUcmi$armtt9mm^ 
cam,  and  etpedaUy  to ^  nf — » QBWnxcis 

Know  Yb  that,  Whxbkas, ^  late  of ,  deoaased,  lately  died 

at  ■■  ■  ■  ^  leaving  estate  to  be  administered  within  said  County,  whereby  the 
granting  administration  of  the  estate  of  said  deceased,  and  also  the  auditing, 
allowing  and  finally  discharging  the  account  thereof  is  within  the  Jurisdiction 
of  the  County  Court  of  said  County;  and, 

Whbrbab,  \9M4  na9an  for  ajfpoiiUmeiU  of  tpodal  adminUtrator;]  and, 

Whbbbas, ,  being  approved  as  special  administrator  of  said  estatOi 

ha^  given  bond  as  required  by  law,  which  has  been  duly  approved  and  flle4 
in  said  court: 

Wb,  Tbbrefobb,  reposing  full  confidence  in  your  integrity  and  ability,  do 
by  these  presents  constitute  and  appoint  you,  the  said  ■,  special  admin- 

istrator of  the  estate  of  said  deceased ;  and  do  hereby  authorized  and  empower 
you  to  collect  all  the  goods,  chattels  and  credits  of  said  decessed,  and  to  exer- 
cise all  the  rights  and  powers  of  a  special  administrator,  as  provided  by  law, 
in  relation  to  the  estate  of  said  deceased ; 

And  requiring  you,  in  accordance  with  your  bond,  approved  and  filed  as 
aforesaid,  to  make  and  file  with  the  court  a  true  inventory  of  all  the  goods* 
chattels,  rights,  credits  and  effects  of  said  deceased  which  shall  come  to 
your  possession  or  knowledge;  to  truly  account  for  all  the  same  which 
shall  be  received  by  you  whenever  required  by  the  County  Court,  and  to 
deliver  the  same  to  the  person  who  shall  afterward  be  appointed  executor 
or  administrator  of  the  deceased,  or  to  such  person  as  shall  be  legally  author* 
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tsed  to  receive  the  same,  and  to  perform  all  orders  and  jadgments  of 
court  by  yon  to  be  performed  in  the  premises. 

ItMLUl  ^  TssTiMONT  Whbbeof,  we  have  caused  the  seal  of 

said  Ck)unty  Court  to  be  hereunto  affixed. 

Witness  the  Hon. ^  Judge  of  our  said  oomt,  at 

,  in  said  County,  this day  of ,  A.  Dl 

IS-w 

iTo.  62.  (g  saia) 

OBDER  APPOINnNG  PUBLIC  ADMINISTBATOB. 

In  the  matter  of  appointment  of  a  public ) 
administrator  for  the  County  of  — — .      ) 

It  appearing  to  the  court  that  occasion  may  occur  in  said  Oounty  fiv  tlio 
administration  of  intestate  estates  of  deceased  persons  who  leave  no  widow 
or  next  of  b:in  in  this  State,  and  it  being  therefore  deemed  advisable  by  tfa« 
court  to  appoint  a  public  administrator  for  said  County;  and  it  appearing  to 

the  court  that        '  ■,  of  the of  ,  in  said  County,  is  a  suitable  and 

competent  person  to  be  appointed  as  public  administrator; 

It  is  Obdbrbd  that  said be,  and  he  is  herel^,  appointed  public 

administrator  for  said  County  of , 

It  is  Obdbrbd,  Furthbr,  that  before  entering  upon  the  duties  of  such  trust 

under  this  appointment,  said be  sworn  to  a  faithful  discharge  thereof 

and  give  bond  to  the  Judge  of  this  court  in  the  sum  of  (not  less  than  ftn 
thousand)  dollars,  as  required  l^  law. 

Dated  ^  IS—  By  the  Court, 

No.  68.   (§  88ia) 
OATH  OF  PUBUO  ADMINISTRATOR 
Statb  07  WnooKsm,  ^^ 


Couhtt. 


f 


I, ,  do  solemnly  swear  that  I  will  support  the  Constitution  of  the 

United  States,  and  the  Constitution  of  the  State  of  Wisconsin,  and  fiaithfiilly 
discharge  the  duties  of  the  trust  and  office  of  public  administrator  fiv  said 
County  ot ,  to  the  best  of  my  ability. 

Bo  help  me  God. 

Sworn  and  subscribed  before  me 

fills day  of ,  A.  D.  18—. 

t  County  Judg§B 
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Ko.  64.    (S  88ia) 
BOND  OF  FUBLIO  ADMIKISTRiLTOR 

Enow  all  Msn  bt  these  Prbsbitib,  that  we, ,  of  '  principal 

and ^  of ,  Boreties,  are  held  and  flnnly  bound  nnto  Hon. , 

Judge  of  the  County  Court  of County,  State  of  Wisconsin,  in  the  sum 

of  (five  thousand)  dollars,  to  be  paid  to  the  said  Judge,  or  to  his  successors  in 
office,  for  which"  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our, 
and  each  of  our  heirs,  executors  and  administrators,  Jointly  and  seyerally, 
firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of  ■,  A.  D.  18—. 

The  Condition  oi  this  obligation  is  such,  that,  whereas,  the  above  bounden 
,  principal  herein,  has  been  by  said  County  Court  duly  appointed  public 


administrator  for  said  County  of 

Now  if  the  said ,  in  every  case  in  which  administration  shall  be  to 

him  granted  as  public  administrator,  do  and  shall  make  and  return  to  the  said 
County  Court,  within  three  months,  a  true  and  perfect  inventory  of  all  the 
goods,  chattels,  rights,  credits  and  estate  of  the  deceased,  which  shall  come  to 
his  possession  or  knowledge,  or  to  the  possession  of  any  other  person  for  him; 
administer  according  to  law  all  the  goods,  chattels,  rights,  credits  and  estate  of 
such  deceased  which  shall  at  any  time  come  to  his  possession,  or  to  the  posses- 
sion of  any  other  person  for  him,  and  out  of  the  same  pay  and  discharge  all 
debts  and  charges  chargeable  on  the  same,  or  such  dividends  thereon  as  shall 
be  ordered  and  ac^udged  by  said  County  Court ;  render  a  Just  and  true  account 
of  his  administration  to  said  court  within  one  year,  and  at  any  other  time, 
when  required  by  said  court,  and  perform  all  orders  and  Judgments  of  the 
court,  and  faithfully  discharge  his  trust  and  duties  as  such  public  adminis- 
trator,  then  this  obligation  shall  be  void.  Otherwise  it  shall  be  and  remain  in 
ftQl  force  and  virtue. 
Sealed  and  delivered  in  presence  oi— 

■■         -^-^    [seal.] 

■  — —  -.—..    [seal.] 

— ii—  — ^.     [SEAL.] 

State  ov  Wiboonsin,  )  ^ 
— —  County.      > 


and ,  being  duly  sworn,  on  oath,  each  for  himself^  does  depose 

and  say,  that  he  is  worth  the  sum  of doUaxSi  over  and  above  all  his  debts, 

liabilities  and  exemptions. 

Sworn  to  and  subscribed  before  me ) 
this dayof ^|A.D.18-%       I 
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COMHISSXON  OF  PXJBLIO  ▲DMIKI8IBAT0& 
8r An  09  WnooNfm. 


COTXEITTt 


[as. 


Thb  Bxatb  or  Wnooiaiir  to aU  to^ohom  the$6  pmmti  lAoB  wms,  md 

cMly  t9  ,  €f  the  —  <!f ,  in  Baid  OmaOy  nf ^  GaBSflb^ 

nro: 

Whsrxab,  it  has  been  deemed  adylsable  bj  otur  Coantj  Coort  of  saiA 
County,  to  appoint  a  Public  Administrator  for  said  Oounty;  and, 

Whsrbab,  the  said has  been  duly  appointed  as  such  Public  Admln^ 

istrator,  and  has  taken  the  oath  and  given  bond  as  required  by  law. 

We,  therefore,  reposing  ftill  confidence  in  your  integrity  and  ability,  hare 
constituted  and  appointed  you,  the  said  — — ,  Public  Administrator  f<w  said 
County,  and  do,  by  these  presents,  authorize  and  empower  you,  as  such  PnbliQ 
Administrator,  to  take  possession  of  the  property  and  effects  of  any  and  every 
person  who  shall  die  intestate  in  said  County,  leaving  property  in  this  8tate» 
or,  being  a  non.resident  of  the  State  of  Wisconsin,  leaving  estate  in  said 
County,  who  shall  leave  no  widow  or  next  of  kin  living  in  this  Btate,  and 
protect  and  preserve  the  same  imtil  administration  thereon  shall  be  granted. 

And  requiring  yon,  in  every  such  case,  to  report  your  proceedings  to  said 

court,  and  apply  for  administration  to  be  granted  to  you  thereon,  and  to  pnv 

tect  and  preserve  such  property  and  effects  until  administration  thereon  shall 

be  granted. 

Iv  TaanMONY  Wvbbsof,  we  have  caused  the  aeal  of 

our  said  County  Court  to  be  hereunto  affixed, 

Winrsas  the  Hon.  ,  Judge  of  our  aaid  oourt^  at 

» in  said  Coun^,  this  — — -  day  of     ■    ■  ,  A.  I> 
18-w 


(SBAIii] 


^Omu^  /«4fiL 


Ko.  66.    (g  8804.) 
RESIGNATIOir  OF  EXECUTOR  OR  AD1CIKI8TRA.T0& 

(TlTLB.) 

I  do  hereby  resign  the  trust  of  0'  executor  of  the  will,*'  or  **  administralor 
of  the  estate  '*)  of ^  late  of ^  deceased,  for  the  reasons  fbllowing: 

[State  fuUy  tfu  reasoM  for  rengniiig.] 

I  therefore  respectftdly  ask  that  this  resignation  be  consented  to  and 
accepted. 

Dated ,  18—.  <» 

[TEBIFXOATrOir.] 
ENDOBSBHENT  BT  THB  OOUMTT  JXJDOB. 

The  within  resignation  of ,  as of  the of ^  deceased, 

is  hereby  consented  to  and  accepted,  this day  of ,  A.  D.  18— ^ 

,  OaunJty  JuiffB. 

N.  B.  Substantially  the  same  forms  may  be  used  for  resignation  of  goaid* 
ian  or  trustee.    (§g  896^-4028.) 
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JSTo.  m.    (§  8808.) 
PETITIOK  FOR  BSMOYAL  OF  SXXOUTOB  OB  ADHIKI8TRA.T0IL 

(TiTLB.) 

The  petition  of ^  of ^  respectftilly  represents: 

Tliat  yonr  petitioner  is  [staie  reUUiomhip  of  petitioner  to  dseedmU^  or  Morcii 
in  estate]  of ^  deceased,  late  of ^  in  said  County; 

That  on  the  -^*—  day  of  ■■  ■  ,  A.  D.  18—,  letters  (testamentaiy,  or  of  admin- 
istration) were  duly  granted  and  issued  out  of  said  court»  to  ■  ■  ' ,  of  i 
as  (executor,  or  administrator.)  of  the  (will,  or  estate,)  of  sai4           » deceased; 

That  the  said  [etate  partieularlif  the  eauee  of  un»uitablenea$  for  Uie  truet^  or 
neglect  of  dutff^  or  maladminieiraiion  for  wMeh  the  removal  i$  aebed]* 

Wherfobb  your  petitioner  prays  (that  the  said  ■  be  cited  to  render  and 
settle  his  accounts ;)  that  said  letters  (testamentary  or  otherwise)  so  issued  to 
Mid i)e  revolcedy  and  he  be  removed  firom  his  said  trust  and  office. 

Dated 18-^  ■  ■    -^ 

[tbbifigation.] 

N.  B  The  form  of  order  for  hearing  and  notice,  as  in  other  cases,  is  sulA- 
ciently  indicated  by  the  petition.  The  same  forms,  substantiaUj,  mi^  be  used 
in  case  of  removal  of  trustees  or  guardians,    (gg  8969, 4027.) 

TSfo.  68. 

OBDEB  FOB  CITATION  TO  ACCOUZni 

CrrruL) 

[BecitaU  of  petition  and  prajfor^  a»  uauai,  and  add  ;] 

And  it  appearing  necessary  that  said  — — -  be  cited  to  render  and  setUehto 
accounts, 

It  is  Obdbrbd,  that  a  citation  be  issued  to  said  'v  requiring  him  to 

render  and  settle  his  accounts,  and  show  cause  why  he  should  not  be  removed 

at  a *  term  of  this  court,  to  be  held,  etc.,  and  that  such  citation  b» 

served,  eta  [direet  manner  <i/  Mroies.] 

Dated ^  18—w  ?y  the  Court, 

^  Ootmtff  Judge. 

*  II  all  citations  or  other  process  of  the  court  must  be  returnable  at  a  term, 
under  §  4049,  and  Ch.  246,  I^ws  1879,  it  may  sometimes  be  very  embarrassing, 
and  perhaps  defeat  the  ends  of  Justice.  Some  amendment  is  needed  to  relax 
the  rule  in  special  cases,  \f  it  applies  to  such  cases,  as  in  terms  it  seems  to  do. 
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Ko.  69. 
CITATION  TO  RENDER  AND  SETTLE  AGOOnOTL* 


CTlTLB.) 

Statb  of  Wiscohsik, 
County. 

The  State  op  Wiboonsiw  to tf^ 


>88. 


It  being  made  to  appear  to  oar  Connty  Court  by  the  Terifled  petidon  of 
that  \%tai6  brie/ly  charge  againtt  the  party.] 


Now,  Thbrbfobb,  yoa  are  hereby  cited  and  required  to  appear  before  oar 
Baid  Court  at  a  term  thereof,  to  be  held  at,  etc.,  on  etc,  then  and  there  to  render 

and  settle  your  accounts  as  (executor,  or  administrator,)  of  the of , 

deceased,  and  to  show  cause  why  you  should  not  be  removed  and  the  letters 
of heretofore  Issued  to  you  reroked. 

WmiBBB  the  Hon. ^  Judge  of  said  Coanty  Court,  at  the 

[bbal.]  —  of ^1  in  said  County,  this day  of ,  A.  D. 


•I 


-,  CToiai^  jMdfft. 


TSTo.  70.    (§8  2689, 2640, 8801.) 

AFFIDAVIT  OF  NON-RBSIDENCA 

(Tttlb.) 

Statb  ov  WnooNsnr, 

COUHTT. 

being  duly  sworn,  on  oath  says:   That  he  is  the  petitioner  herabi 

for  the  removal  of  ,  executor,  (or  etc^)  of  the of ^  deceased; 

(that  the  said resides  out  of  this  State,  and  is  now  residing  at ^  in 

the  State  ot  J  or  that  deponent  has  made  diligent  inquiry  as  to  the  pres- 

ent residence  or  whereabouts  of  the  said  by  [etate  dUigenee,]  and  is  unable  to 
ascertain  the  same;  that  deponent  is  informed  and  believes  that  about— ^ 

months  ago  the  said  was  at ,  in  the  Territory  of ,  but  is  believed 

to  have  left  there,  and  that  his  present  whereabouts,  or  residence,  is  unknown 
and  cannot,  after  due  diligence,  be  ascertained  by  this  deponent;  and  that  the 
petitioner  will  be  unable,  with  due  diligence,  to  make  service  of  the  citation 
herein  on  said       '    ■»  Signatom, 

(Jurat) 

Ko.71.    (§3  2640,8801.) 
ORDER  FOR  SERVICE  BY  PUBLICATION  AND  ICAZLXNGw 

(Add  to  Form  68  as  to  the  manner  of  service.) 

And  it  appearing  from  the  verified  petition  and  affidavit  of  said  petltiottflr 

that  the  said does  not  reside  in  this  State,  and  that  he  resides  at ^ 

in  the  State  of ,  and  that  it  is  necessary  to  serve  said  oitation  on  aaJd 

,  executor,  (pr  administrator.) 
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It  IB  Obdbred,  that  service  of  said  citation  be  made  by  its  publication  in 

the ,  a newspaper  published  at  the of in  said  county 

not  less  than  once  a  week  for  six  weeks,  and  that  on  or  before  the  day  of  the 

first  publication  the  petitioner  deposit  in  the  postofflce  at a  copy  of  the 

citation,  together  with  a  copy  of  the  said  petition,  securely  enclosed  in  an 

envelope,  the  postage  duly  paid,  addressed  to  the  said at ,  (w, 

that  deposit  of  a  copy  of  said  citation  in  the  postofflce  may  be  omitted  because 

the  postofflce  address  of  said cannot  be  ascertained,)  or  that  at  the 

option  of  said  petitioner  a  copy  of  the  said  citation  and  petition  be  delivered 
to  the  said without  the  State. 

Dated, 18—.  By  the  Oonrt 


Ko.72.    (§8808.) 

DSCREE  FOB  BEMOTAL 

{Oapticn,) 
CTttlb.) 

The  petition  of for  the  removal  of ,  executor,  (or  administrator,) 

of  the  (will,  or  estate,)  of ,  deceased,  coming  on  to  be  heard  at  this  term, 

And  it  appearing  that  due  notice  of  the  time  and  place  of  hearing  said 

petition  has  been  given  to  said — ,  as  required  by  the  order  of  this  court, 

made  herein  on  the day  of ^  A.  D.  18 — ,  {or  having  been  duly  cited 

to  render  and  settle  his  account,  and  show  cause,  etc. ;) 

And  the  said  petitioner  having  appeared,  by  A.  B.,  his  attorney,  and  the 

said having  appeared,  by  0.  D.,  his  attorney,  or  failing  to  appear  \pr 

a$  the  COM  may  be];  ^ 

After  hearing  the  evidence,  and  the  arguments  of  counsel  for  the  respective 
parties,  and  after  consideration  thereof,  the  court  finds: 

That  the  said ,  (executor,  or  administrator,)  has  [etate  wrticuUvrly  eauee 

tf  untuitablenees,  or  maladminittratioTiy  or  eaueefor  rentotal] ; 

That  he  is  therefore  unsuitable  for,,  (or  ought  therefore  to  be  removed  from,) 
said  trust  as  (executor,  or  administrator;) 

Wherbfobb,  rr  is  O&dbbed  and  Dborbed,  that  thfi  letters  (testamentary, 
or  of  administration  J  heretofore  granted,  and  issued  out  of  this  court  on  the 

day  of 1  A.  D.  18 — ,  to  the  said ,  as  executor,  (or  admini8'> 

trator,)  of  the  (will,  or  estate,)  of  said  — — ^  deceased,  be  and  the  same  are 

hereby  revoked  and  annulled,  and  the  said removed  from  his  said  trust 

and  office  as  (executor,  or  administrator.) 

Dated ,  18—.  ,  County  Judge, 

N.  B.  If  the  estate  is  not  fully  settled,  the  petition^  notice  and  decree 
might  also  include  the  appointment  of  an  administrator  de  bonis  non^  or  de 
bonis  non  with  the  will  annexed ;  but  in  that  case  notice  to  all  persons  inter- 
ested,^ as  well  as  to  the  executor  or  administrator,  would  be  necessary.  The 
same  form,  substantially,  may  be  followed  in  removal  of  a  guardian  or  tmstea 
(§§  8969, 4027.) 
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Ho.  73.    (§  8881.) 
ORDBR  FOR  APPOINTMENT  OF  APPRAISERS. 

(TiTLB.) 

Letters on  the of ^  deceased,  late  of ^  liaTliig 

been  granted  to ^ 

It  is  Ordebbd  that  ,  disinterested  persons,  be  and  they  are  hereby 
appointed  appraisers  for  the  purpose  of  appraising  the  estate  and  effects  of 
•aid  deceased,  comprised  in  the  inyentory  thereof  to  be  made  hj  said b 

Dated ^  18-^ 

By  the  Oouit, 


'^0^'wU§  Judg9» 


Ko.74.    (§8821.) 

OATH  OF  APPRAISERa 

(TrrzA) 

Statb  of  Wnooiroiir, )  ^^ 
•^— —  OotTznr,       1 


and  ■,  being  dn^  sworn,  each  for  himself,  on  oath,  saysi 


I  will  faithftdly  discharge  the  dnty  of  Appraiser  of  the  estate  and  effects 
of  ■,  late  of  ■,  deceased,  according  to  the  best  of  my  knowledgSi 

Judgment  and  abilit7.    So  help  me  God* 


Bnbseribed  and  sworn  before  me, ) 
this day  of ^A.D.18-.) 


Ko*  76. 

WARRANT  TO  APPl 

(TnuL) 

Statb  of  WxBOoimor, )  ^ 

Thb  St^tb  of  Wibcoksht,  to  '  and  »  Obbbtxho! 

Whbrbab, ,  late  of  ,  died  —testate,  having  real  estala,  and  also 

goods,  chattels,  rights  and  credits  within  the  Oonnty  of         '  ■»  Uie  adminis. 
tration  whereof  belongs  to  ,  (executor,  or  administrator  J  of  the  — 

of  said  deceased ; 

And  Whbrbas,  we  are  desironstiiat  said  estate  and  effects  be  duly  appraised. 
pnrsnant  to  the  statute  in  such  case  made  and  provided:  Therefore,  troating 
to  your  integrity  and  disinterestedness,  we  have  appointed,  and  do,  by  these 
presents,  appoint  you  Appraisers  of  all  the  estate  and  effects  of  the  said 
■•  which  may  be  in  said  County ; 'and  being  severally  duly  sworn  to  the 


70BM8. 
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faUhfhl  execution  of  said  trust,  and  baying  procured  flrom  flie  aaid ft 

true  inventory  of  the  real  estate,  and  of  all  the  goods,  chattels,  rights  and 

credits  of  said (and  also  a  separate  and  distinct  inyentoiy  of  the 

household  fUmiture  not  exceeding  in  value  two  hundred  and  fifty  dollars,  and 
of  the  other  personal  property  which  may  and  shall  be  selected  by  the  widow 
of  said  deceased,  not  exceeding  in  value  two  hundred  dollars;*)  and  the  said 
real  estate,  goods,  chattels,  rights  and  credits,  being  shown  and  exhibited  to 
you  by  the  said  -,  you  are  hereby  required  faitbfiilly  and  impartially  to 

appraise  the  same,  setting  down  opposite  to  each  item  in  said  inventory  dis- 
tinctly in  figures,  the  value  thereof  in  money,  as  by  you  determined,  and  the 
said  ihventory  and  appraisal  so  made  you  will  certify  and  subscribe,  and 

together  with  this  warrant,  deliver  without  delay  to  the  said .    Hereof 

fail  not 

WiTNSSB  the  Hon. ,  Judge  of  our  said  County 

[seal.]  Court,  at  *— ,  in  said  County,  this '-  day  of 


A.  D.  18—. 


>(7mm^  Judff^ 


•The  portion  in  parenthesis  to  be  omitted  it  there  Is  no  widowyOr  a  widow 
Who  takes  under  a  wilL 


Ho.  76.    (8  88S1.) 
8EPABATB  INYENTOBT* 


■t 


CTrrLB.) 

Stath  of  Wisoobbik, 

I  do  hereby  certify,  that  the  following  is  a  true,  fhll  and  correct  tnventoiy 
of  the  household  furniture  and  other  personal  proper^  allowed  to  and  selected' 
by  tite  widow  of  ,  deceased,  this day  of  v  ^  D*  18—% 


• 

H0UIBH0U>  FUBSIlTUBa. 

Talvi  or  Monr. 

OfHBB  Pbbsovjx  PBOFsarr. 

Valux  or  Monr. 

•! 


S8. 


State  or  Wisconsin, 

— ^  COTTNTT, 

I  do  hereby  certify,  that  the  above  and  foregoing  is  a  true  and  correct 
inventory  of  the  household  ftimiture  and  other  personal  property,  allowed  to 

and  selected  by  me,  this  —  day  of ^  A.  D.  18— w 

,  Widow  <f  Mid  DemMd, 
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Statb  of  Wisconsin,  } 
County,      i 

We  do  hereby  certify,  that  the  above  and  foregoing  la  a  true  and  ccnreck 
appraisal  of  the  several  Items  of  household  furniture  and  other  perBonal 

property  set  forth  in  the  above  inventory,  made  by  us  on  the day  of 

,  A.  D.  18—,  pursuant  to  the  warrant  to  us  for  that  purpose  directed  and 

herewith  returned. 

Witness  our  hands  this  — *  day  of  — — 


A.D.  18-% 


iJifpniiffWm 


Wo.  77.    (§8831) 

GBNBRAL  INVENTORY. 
CTriLB.) 

A  true  and  perfect  inventory  of  the  real  estate  and  of  all  the  goods,  chaA- 
tels,  rights  and  credits  of  said  deceased,  which  have  come  to  the  possession 

or  knowledge  of  the  undersigned ,  or  to  the  possession  of  any  other 

person  for ^  up  to  and  including  this day  of ^  A.  D.  18—. 


Rbal  Bstatb. 

Vai.i»  or  Honn; 

\ 

Goods,  Chattels,  Riohts  aitd  Cbxditb. 

Yalum  xh  MoHvr. 

8TATB  o»  WisooNsnr,  l^^ 

COUNTT,         ) 

,  being  duly  sworn,  on  oath  says  that 


of  the 


,  late  of  said  county,  deceased,  and  that  the  foregoing  is  a  Just  and  true 

inventory  of  all  the  real  estate,  goods,  chattels,  rights  and  credits  belonging 

to  said f  deceased,  which  have  come  to possession  or  knowledge, 

and  that  upon  diligent  inquiry  —^  has  not  been  able  to  discover  any  other 
property  or  estate  belonging  to  the  estate  of  said  ,  deceased. 


(Jural.) 


Btatb 


ov  WisooinnVy )  g. 

CtoUNTT.  I 


We,  the  undersigned,  appraisers,  do  hereby  certify  that  pnmuuit  to  tibe 
rant  to  us  for  that  purpose  directed  and  herewith  returned,  we  have  appraised 
all  the  property  described  and  mentioned  in  the  above  and  foregoing  inven 
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tory,  which  has  been  exhibited  to  as  by ,  of  the of ,  late  of 

,  deceased;  that  we  have  sot  down  opposite  to  each  item  in  said  inven- 
tory, in  plain  figures,  the  value  thereof  in  money,  as  by  as  determined,  on 
this day  of ,  A.  D.  IS-w 


>^pratfMnii 


Ko.78.    (§8825.) 

COMPLAINT  FOB  CONCEALMENT  OR  EMBEZZLEMENT. 

(Tttlb.) 

The  complaint,  on  oath,  of ,  of ^  respectfully  shows: 

That  he  is  [state  interest  of  eomplainant]  of  the  estate,  (or  named  in  the  will,) 
of ,  deceased,  late  of . 

That ,  of ,  is  suspected  to  have  concealed,  embezzled,  conveyed, 

away  or  disposed  of  certain  (money,  goods  or  chattels,)  of  said 

deceased,  to-wit:  [describe  property]  and  refuses  to  account  for  the  same,  (or, 
if  the  proceeding  is  for  discovery  of  deeds  or  other  documents.) 

That ,  of ,  has  in  his  possession  {or,  has  knowledge  of)  certain 

[state  character  of  docume7Us]y  which  contain  evidence  of  (or,  tend  to  disclose,) 

the  right,  title,  claim  or  interest  of  said ,  deceased,  to  or  in  [describe 

property  or  daim  or  demand]  as  complainant  is  informed  and  believes,  which 
he  refuses  to  produce  or  disclose,  (or,  if  discovery  of  a  concealed  will  is 
sought) 

That ,  of 1  has  in  his  possession  (or  has  knowledge  of)  a  last 

will  and  testament  of ,  deceased,  late  of ,  as  complainant  is  in- 
formed and  believes,  which  he  refuses  to  produce  or  disclose. 

Whbrefobb,  complainant  prays  that  the  said be  cited  to  appear 

before  the  court  and  that  he  be  examined  on  oath  upon  the  aforesaid  matter 
of  this  complaint 

Dated ,  18—.  

[ybbific^tioit.] 

N.  B.  The  same  Forms  may  be  used  for  discovery  of  proper^  of  wards, 
(g  3989)  or  of  property  of  a  deceased  person  to  which  a  trustee  may  be  entitled, 
probably. 

Wo.  79.    (§8827.) 

COMPLAINT  AGAINST  PERSON  ENTRUSTED  WITH  PART  OP 

ESTATE. 

(TiTLB.) 

The  complaint,  on  oath,  of ,  respectfully  shows: 

That  he  is  executor  (or  administrator)  ot  the  will  (or  estate)  of  — -> 
deceased,  late  of ,  duly  appointed  and  qualified. 

That ,  of ,  has  been  intrusted  by  this  complainant  as  such 

executor  (or  administrator)  with  a  part  of  the  estate  of  said ,  deceased, 

to-wit:  [describe  the  property  or  papers]  for  the  purpose  of  [state  purpose  for 
Khieh  it  %sas  intrusted]. 

?4 
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That  said ought  to  account  for  said  (money,  property  or  papers),  bat 

though  often  requested  by  this  complainant,  neglects  and  reftises  to  render 
any  account  thereof  and  of  his  proceedings  thereon. 

Wherefobb,  complainant  prays  that  said may  be  cited  to  appear 

before  the  court  and  render  a  full  account  on  oath  of  such  (money,  property 
or  papers),  which  have  so  come  to  his  possession  in  trust  for  the  complainant 
as  such  executor  {or  administrator)  and  of  his  proceedings  thereon. 

Dated » 18— .  -^— 

[ybbifioation.] 

Ko.  80.     (§§  8825,  8827.) 

ORDER  FOR  CITATIOSi 

In  the  matter  of  the  (estate)  of 

,  deceased. 

Oomplaint  of 

,  (administrator,) 

against 


Upon  complaint,  on  oath,  of  ■,  of         ■  ,  representing  thai  ^  oC 

-,  [state  mbstanceofthe  eomplairUj] 


It  is  Ordered  that  said be  cited  to  appear  before  this  conrt,  (at  the 

term  thereof,'to  be  held)  at  the  (Court  House,)  in of ,  in  said 

(bounty,  on ^  the day  of .  A.  D.  18—,  at  —  o'clock  — ,  ml,* 

then  and  there  to  be  examined,  on  oath,  by  said  court,  and  to  answer  such 
interrogatories  as  may  be  put  to  him  touching  the  matter  of  such  complaint; 
{or,  if  complaint  is  by  an  executor  or  administrator,  under  g  8827,)  to  render 
a  full  account,  on  oath,  of  any  [state  money,  property  orpapen,  aa  described  in 
eomplainty]  which  has  come  to  his  possession  in  trust  for  such  executor  or 
administrator,  and  of  his  proceedings  thereon. 

It  is  Further  Ordered  that  a  citation  for  the  purpose  aforesaid  be  issued 

and  served  upon  said personally,  at  least  —  days  before  the  return 

day  aforesaid. 

Dated ,  18—.  By  the  CJourt, 

f  County  Judge, 

*  Whether  the  citation  can  be  made  returnable  at  any  time  except  at  a  term 
of  the  court  in  Wisconsin,  que/re,    (§  4049,  Laws  1879,  Oh.  240.) 

Kg.  81.     (§§  8825, 88270 

•  CITATION. 
State  ot  WiaooNsnr, 


OOXIETt. 


\ 


88. 


The  State  op  WrscoNsm  to ^  of  : 

You  are  hereby  cited  and  required  to  appear  before  onr  County  Court,  (at 

a term  thereof,  to  be  held)  at  the  (Court  House,)  in  the  —  of ^ 

in  said  County  of ,  on ,  the day  of ^  A.  D.  18—^  at  — 
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o'clock  — ,  H.,  then  and  there  to  be  examined,  on  oath,  and  to  answer  such 
interrogatories  as  shall  he  put  to  you  touching  the  matter  of  the  complaint, 
on  oath,  of ,  of ,  (that  you  are  suspected  to  have  concealed,  em- 
bezzled, conveyed  away  or  disposed  of  [state  property]  of  the  (money,  goods 

or  chattels)  of ,  deceased,  late  of ;)  or^  (that  you  have  in  your 

possession,  or  have  knowledge  of  certain  deeds  (or  other  papers,  describing 

them,)  which  tend  to  disclose  the  right,  title  or  interest  of .  deceased,  in 

and  to  [state  property^  daim  or  demand;']  or  that  you  have  in  your  possession, 

or  have  knowledge  of  a  last  will  and  testament  of ,  deceased,)  which  you 

refuse  to  produce  or  disclose. 

(If  the  complaint  is  by  an  executor  or  administrator,  under  §  8827,  instead 
of  above,  after  the  words  *'  then  and  there,'*  insert  as  follows :) 

To  render  a  full  account,  on  oath,  of  [state  property  or  papers,  as  in  eomplainti] 

with  which  j'ou  have  been  intrusted  by ,  executor,  (or  administrator,)  of 

the  will,  {or  estate,)  of ,  deceased,  and  which  has  come  to  your  posses- 
sion, in  trust  for  such  executor,  (or  administrator,)  as  is  alleged  by  the  com- 
plaint, on  oath,  of  said ,  and  of  your  proceedings  thereon. 

Or,  to  show  cause,  if  any  you  have,  why  you  should  not  (submit  to  such 
examination);  or,  (render  such  account) 

Witness  the  Hon. ,  Judge  of  said  County  Court, 

[8BAL.]-  at  the of ,  in  said  County,  this day  ol 

A.  D.  18 — ,  ,  County  Judge, 


No.  82.    (§§8825,8826.) 

EXAMINATION  OF  SUSPECTED  PERSON,  UNDER  OATH. 

(Caption.) 
<TrrLB.) 

Examination  of ,  suspected,  etc.,  (as  stated  in  complaint,)  cited  on 

complaint  of .    The  said  ^  being  first  duly  sworn  to  make  true 

answers  to  all  such  questions  as  should  be  propounded  to  him  concerning, 
€tc.,  (the  matter  charged  in  the  complaint),  the  following  interrogatories  were 

propounded  to  him  by  ( ,'  attorney  for)  said  complainant,  ,  and 

being  by  the  court  reduced  to  writing,  his  answers  thereto  were  also  taken  and 
reduced  to  writing  by  the  court,  as  follows : 

Question.    Did  you  know ,  deceased,  in  his  lifetime? 

Answer.    I  did. 

Q.    Did  you  have  any  business  transaction  with  him  at  any  time  during 
the  last  four  months  of  his  life  ? 

A.    I  did. 

Q.    What  was  the  subject  of  those  transactions,  and  lo  what  property  did 
<hey  relate? 

A.    They  related  to  a  flour  speculation. 

etc.,  etc.,  etc* 

Sworn  and  subscribed  in  open  court  > 

this day  of ,  A.  D.  18—.        \  — — .  ^    . 

^  County  Judge, 

•  Probably  the  court  might  require  formal  interrogatories  to  oe  prepared 
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and  presented  by  the  complainant;  but  as  the  answers  might  suggest  ques- 
tions which  would  not  be  thought  of  before,  and  the  purpose  is  to  ''  sift  the 
conscience  '*  of  the  party,  this  method  would  seem  more  satisfactoiy.  All 
objections,  either  to  the  form  or  substance  of  any  quesiion  sliould  be  writ  tea 
down  and  formally  ruled  upon  by  the  court;  and  in  case  of  refusal  to  answer 
any  question,  when  required  by  the  court,  it  would  seem  that  a  formal  order 
requiring  an  answer  should  be  made  and  entered,  as  there  most  be  in  some 
way  a  ngnt  to  appeal.    (See  Rule  XIII.) 

No.  83.    (§3828.) 

APPROVAL  OP  COMPROMISE  WITH  DEBTOR. 
(Title.) 

It  appearing  that is  a  debtor  of ,  deceased,  to  the  amount  of 

dollars,  and  that  he  is  unable  to  pay  all  his  debts,  and  that  he  offers  to  pay 

thereon  the  sum  of dollars,  which  appears  to  the  court  to  be  a  fair  and  Just 

dividend  of  his  effects  on  such  debt,  and  that ,  the  executor,  (or  admin- 

istrutor,)  of  the of  said  deceased,  proposes  to  compound  with  him,  and 

give  him  a  discharge  from  such  debt,  upon  receiving  the  same,  with  the 
approval  of  the  court; 

It  is  Ordered  that  said  transaction  be,  and  Is  hereby,  approved. 

Dated ,  A.  D.  18— w  By  the  Court, 

,  OaurUy  Judgf, 


No.  84.    (§  8985,  snbd.  3.) 

APPLICATION  OP  WIDOW  FOR  ALLOWANCE. 

(Titlb.) 

The  application  of respectfully  shows:    That  she  is  the  widow  of 

,  deceased ;  that  the  family  of  said  deceased  consisted  of  herself  and 

minor  children,  to-wit: aged years, aged years, 

etc. ;  that  said  minors  are  now  all  residing  with  her,  and  she  prays  that  such 
reasonable  allowance  as  the  Court  shall  Judge  necessary  may  be  made  for  the 
the  maintenance  of  said  family  during  the  progress  of  the  settlement  of  the 
estate. 


No.  85.    (g  8985,  subd.  3.) 

ORDER  FOR  ALLOWANCE  FOR  FAMILY. 

(TrrLB.) 

It  appearing  that ^  deceased,  left  him  surviving ^  his  widow,  and 

[names  and  ages  of  minor  children,]  constituting  his  family,  and  in  the  Judg- 
ment  of  the  Court  it  being  necessary  for  their  suitable  maintenance  during 
the  progress  of  the  settlement  of  the  estate ; 

It  is  Ordered,  That  they  have  the  sum  of dollars,  to  be  paid  (in 

monthly  installments  of dollars,)  to  said ,  the  widow,  by 
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executor,  (or  administrator,  etc.,)  out  of  the  personal  estate,  (or  income  of  the 
real  estate,)  of  said  deceased,  as  their  reasonable  allowance  therefor. 

Dated, ,  18— w  By  the  Court. 

» OourUy  Judgs, 


Ho.  86.    (§  8985,  Bubd.  4.) 

ORDER  ASSIGNING  WHOL£  ESTATE. 

(TrriiB.) 

It  appearing  from  the  inventory  of >  executor,  (or  administrator,)  of 

the  estate  of ,  deceased,  that  the  value  of  the  whole  estate  does  not 

exceed  the  sum  of  one  hundred  and  fifty  dollars  in  addition  to  the  allowances 
made  to  the  widow  by  law,  and  to  the  widow  and  minor  children  constituting 
the  family  of  the  deceased  for  their  necessary  maintenance  during  the  pro* 
gress  of  the  settlement  of  the  estate. 

It  16  Ordebeo,  That  after  the  payment  of  the  funeral  charges  and  expenses 
of  administration  by  said  executor,  or  administrator,  (amounting  to  the  sum 

of dollars,)  the  whole  residue  thereof,  amounting  to  the  sum  of   ■ 

dollars,  bo  and  is  hereby  assigned  for  the  use  and  support  of  said  widow  and 
minor  children  of  said  deceased.* 

Dated, ,  18—.  By  the  Court, 

1  Oounty  Judge, 

*  If  the  amount  of  ftineral  charges  and  expenses  is  not  fully  ascertained, 
the  order  might  be  made,  but  creditors  doubtless  might  insist  upon  proving 
their  claims,  and  might  impeach  the  inventory  on  settlement  of  fiie  accountA. 
The  order  should  not  be  made  upon  the  showing  of  the  inventory  alonoi  and 
without  noticOi  unless  the  facts  are  very  certain  to  Justify  it 


No.  87.    (§  8888.) 

APPLICATION  FOR  APPOINTMENT  OP  COMMISSIONBRa 

(Title.) 

The  petition  of respectfully  shows: 

That  he  is  [state  irUereet^'l  of  the  estate  (or  will,  If  by  executor,  legatee  or 
devisee,)  of ^  deceased. 

That  the  petitioner  is  informed  and  believes  and  alleges  that  the  Just  claims 
and  demands  against  said  deceased,  in  the  aggregate,  exceed  five  hundred 
dollars,  and  that  there  are  assets  of  said  deceased  amounting  to  that  sum 
that  ought,  under  existing  laws,  to  be  applied  to  the  payment  of  debts. 

Wherefore,  petitioners  make  this  application,  and  pray  the  Court  to 
appoint  \ihree,'\  suitable  persons  to  be  commissioners  to  receive,  examine  and 
adjust  such  claims  and  demands. 

Dated, ^Id-v 

[TXKnnCIATIQV.] 
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No.  88.    (§  8838.) 
ORDER  APPOINTING  COMMISSIONERS  TO  ADJUST  CLADfa 

(TiTLB.) 

Letters on  the of ,  deceased,  having  been  issued  to 

,  and having  applied  to  the  Court  to  have  (three,)  commissioners 

appointed  to  receive,  examine  and  acUust  the  claims  and  demands  of  all  per- 
sons against  the  said  deceased ;  and  it  appearing  to  the  Court  probable  that 
such  claims  and  demands  in  the  aggregate  exceed  five  hundred  dollars,  and 
that  there  are  assets  of  said  deceased  amounting  to  that  sum  which  ought, 
under  existing  laws,  to  be  applied  to  the  payment  of  debts;  and  it  appearing 

that  ,  and  of  ,  are  suitable  persons  for  that 

purpose ; 

It  is  Ordered,  that  said , and be  and  they  are  hereby 

appointed  as  such  commissioners. 

Ordered  Further,  that  on  the day  of  ,  A.  D.  18—,  at » 


In  the of ,  and  oh  the of ,  A.  D.  18—,  at in  the 

of ,  in  said  county,  the  said  commissioners  meet  and  receive,  ex- 
amine and  adjust  such  claims. 

Ordered  Further,  that  (six)  months  trom  and  after  this  date  be  and  are 
hereby  allowed  for  the  creditors  of  said  deceased  to  present  their  claims  for. 
examination  and  allowance. 

Ordered  Further,  that  notice  of  the  times  and  places  fixed  for  the  pur- 
poses  aforesaid  be  given  by  publication  of  such  notice  for  four  successive 

weeks  in  the ,  a newspaper,  published  at  the of ,  in 

said  County. 

Dated, ,  A.  D.  18-%  By  the  Court, 

,  Oounig  Judffi, 

Ko.  80. 
WARRAirr  TO  COMMISSIONERS  TO  ADJUST  OLAIM& 

(TiTLB.) 

State  of  WiscoNsiir, )  g. 
County.       ) 

The  State  of  Wisconsin  to  ■  and pf ,  Gebstdtox 

Whereas, of lately  died  --testate,  and  letters on  the 

of  said  deceased  have  been  duly  granted  to ;  and 

Whereas, has  applied  to  this  Court  for  the  appointment  of  -_^ 

commissioners  to  receive,  examine  and  adjust  the  claims  and  demands  of  all 
persons  against  the  said  deceased. 

Now  Therefore,  trusting  in  your  fidelity  and  disinterestedness,  we  have 
appointed  you  as  such  commissioners. 

And  you  are  hereby  authorized  and  required  to  meet  at  [itate  Hme9  and 
places,']  and  at  such  other  time  {or  times,}  and  place  (or  places.)  as  you  may 
adjourn  to  as  circumstances  may  require,  and  (having  first  been  duly  sworn 
to  the  faithful  discharge  of  your  duty,)  at  the  times  and  places  aforesaid  to 
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receive,  examine  and  adjust  all  claims  and  demands  of  all  persons  against 
said  ,  deceased,  and  all  claims  of  said  deceased  in  offset  to  any  of  the 

claims  aforesaid,  exhibited  to  you  by  the  said  ,  and  ascertain  and  allow 

tlie  balance  against  or  in  favor  of  the  estate  of  said  ,  deceased,  as  the 

same  shall  be  found  by  you. 

Hereby  authorizing  you,  or  either  of  you,  to  administer  oaths  to  parties  or 
witnesses  in  matters  on  trial  before  you ;  and 

Hereby  authorizing  and  empowering  you  to  try  and  decide  upon  all  claims 
(claims  barred  by  the  statute  of  limitation  excepted,)  which  by  law  survive 

against  or  in  favor  of  said ,  except  claims  for  the  possession  of  or  title 

to  real  estate,  and  to  examine  and  allow  all  demands  at  the  then  present  value 
thereof,  which  may  be  payable  at  a  future  day,  including  claims  payable  in 
specific  articles,  and  to  offset  such  demands  in  the  same  manner  in  favor  of 
said  estate. 

And  requiring  you  at  the  expiration  of months,  or  as  soon  thereafter 

as  practicable,  to  make  a  statement  in  writing  embracing  lists  of  the  claims 
presented  against  the  deceased,  and  those  exhibited  to  you  in  offset,  and 
stating  how  much  was  allowed  and  how  much  disallowed  in  each  case, 
together  with  the  final  balance,  whether  in  favor  of  the  creditor  or  the  estate, 
and  to  return  the  same  with  your  oath  and  this  warrant  to  this  Oourt  Hereof 
£edlnot 

WiTNBBS  the  Hon.  ,  Judge  of  our  said  County 

[■BAL.]  €k>urt,at in  said  County,  this day  of . 

A.D.lS-% 


-I  OamiyJiid§$* 


Ko.  90.     (§  8889.) 
OATH  OF  COMMISSIONBBa 


Statb  ov  WnooNBnr, )  ^^ 


CotJHTT. 

and being  duly  sworn,  on  oath,  each  for  himself,  sayss 


I  will  honestly,  faithftQly  and  impartially  discharge  the  duty  of  commis- 
sioner to  receive,  examine  and  adjust  the  claims  and  demands  of  all  persons 

against ,  late  of ,  deceased,  according  lo  the  best  of  my  knowl- 

edge.  Judgment  and  ability.    So  help  me  Gk)d. 


Subscribed  and  sworn  before  me^l 
this day  of .A.D.  IS-.      I 
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Ko.  91.    (g  8839.) 
APPOINTMEKT  OF  OOHKISSIONSR  TO  FILL  VAGAKCY. 

Tttlb.) 

It  appearing  to  the  court  from  tiie  [t<al«  il^i  ^  t^^^MOfY  6y  a^EOov^ 

rtfu$alt  or  atherwue,}  that ,  one  of  the  commissioners  appointed  bj  this 

comt  on  the day  of ,  A.  D.  IB—,  to  zeceive,  examine  and  adjust 

claims  against ,  deceased,  has  (died,  remoTed  ont  of  this  State,  refosed 

to  accept  said  trast»  or  become  incapacitated  to  perfonn  his  duties  as  such 
commissioner  for  the  reason)  [ttate  reoiotui]. 

And  it  appearing  that .  of ,  b  a  suitable  person  to  act  ss  such 

commissioner: 

It  is  Ordkrsd,  that  said ,  be,  and  he  is  hereby,  appointed  as  such 

commissioner,  in  the  place  of  said ,  and  that  before  acting  as  such 

commissioner  he  be  sworn  to  the  faithful  discharge  of  his  duty  as  such  com- 
missioner,  and  that  thereupon  he  have  the  same  power  and  authority  as 
though  originally  appointed  and  named  in  the  warrant  issued  to  said  oou^ 
missioners. 

Dated ,18-^ 

Ko.92.  (g§  8888,  3839,  S840:  Iaws  1889,  ch.  496,  sec  8.) 

ORDER  FOR  ADJUSTMENT  OP  CLAIMS  AND  NOTICE  TO  CREDITOR& 

Letters  (testamentary  or  of  administration)  having  been  issued  to ,  cl 

-,  on  the  (wiJl  or  estate)  of ,  late  of ^  deceased; 


It  is  Ordered,  that  the  time  until  and  including  the  first  Tuesday  of ^ 

A.  D.  189-,  be  and  is  hereby  allowed  for  the  creditora  of  said ,  deceased, 

to  present  their  claims  for  examination  and  allowance.* 

It  is  Further  Ordered,  that  all  claims  and  demands  against  the  ssid 

1  deceased,  be  received,  examined  and  a^josted  by  this  court  al  (the 

Court  House)  in  the of  — ^ in  said  CSounty  at  the  regular  terms  thereof 

to  be  held  on  the  first  Tuesday  of ,  189-,  and  on  the  first  Tuesday  of 

,  189-. 

It  16  Further  Ordered,  that  notice  of  the  times  and  places  at  idiidi  said 
claims  and  demands  will  be  received,  examined  and  adjusted  as  aforesaid,  and 
of  the  time  hereby  limited  for  creditors  to  present  their  claims,  be  given  by  pub- 
lication of  this  order  and  notice  for  four  successive  weeks,  once  in  each  week,  in 

,  a newspaper  published  in  the of in  said  Oounty, 

the  first  publication  to  be  within  ten  days  from  the  date  hereof. 

Dated  this day  of ,  189-. 

By  Uie  Court, 

,  Omnty  Jtidgt, 

*The  time  must  not  be  less  than  six  months,  nor  exceed  one  year  (%  884(^ 
The  notice  cannot  be  given  for  special  terms  under  the  provisions  A  chapter  246, 
Laws  of  1879. 
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• 

Form  93,  Notice  to  Creditors,  ie  omitted.  Section  3,  chapter  496,  Laws  1889, 
requires  the  order  to  be  published  within  ffieen  days.  Revised  Statutes, 
section  3839,  requires  the  notice  to  be  published  within  ten  days.  Form  92, 
above,  is  devised  to  meet  the  xeqoirementB  of  both  and  avoid  any  qoestion  under 
either. 


Vo.  94.    (8  8840.) 

APPLICATION  OP  CRBDITOR  FOR  EXTENSION  OF  TIMB  TO 

PRESENT  CLAIMS. 

(TiTLB.) 

The  petition  of ,  of ,  respectfully  shows: 

That  be  is  a  creditor  of  ,  ,  deceased,  having  a  valid  and  legal  claim 
against  him,  the  particulars  of  which  are  shown  by  the  statement  thereof, 

hereto  attached,  marked  Exhibit  *'  A."  {or^  amounting  to  about dollars 

which  he  has  hitherto  been  unable  to  state  ftilly  and  particularly  for  the 
following  reasons)  {gite  reasons]. 

That  two  months  have  not  yet  elapsed  since  the  time  limited  by  order  of 

this  court  for  creditors  of  said ,  deceased  to  present  their  claims, 

expired. 

That  said  claim  was  not  presented  to  this  court  {or  to  the  commissioners) 
within  the  time  so  limited,  for  the  reason  {state  reasons — absence  firom  the 
State^  want  of  knowledge  of  the  death  of  deceased — or  other  reasoiu]. 

Whxrefobs,  petitioner  prays  that  the  time  for  presenting  claims  against 

said ,  deceased,  be  extended months,  and  that  a  time  be  fixed  for 

receiving,  examining  and  adjusting  the  same.* 


[tebifigation.] 

*  Reasonable  notice  of  hearing  must  be  given  to  the  executor  or  adminlB- 
trator,  if  any,  or  to  parties  interested. 
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ISO.  96.    (§8840.) 
ORDER  EXTENDING  TIME  TO  PRESENT  CLADCSL 

CTtplb.) 

The  Pbtition  of for  an  eztenaion  of  the  time  heretofore  limited  for 

creditors  to  present  their  claims  against  said ,  deceased,  for  examina- 

tion,  coming  on  to  btf  heard  at  this  time,  and  dne  notice  of  hearing  haring 
been  given  to ,  ezecator,  (or  administrator,)  and  said  executor  (or  admin- 
istrator,) (or^  if  notice  is  to,  or  appearance  by  other  parties  in  interest,  state  as 
the  facts  are.) 

And  after  hearing  the  parties  and  evidence,  and  upon  consideration  thereof; 

It  is  Ordered,  that  the  time  for  creditors  to  present  their  claims  against 

said ,  deceased,  be,  and  the  same  is  hereby,  extended months  from 

the day  of ,  A.  D.  18—,  the  time  previously  limited. 

Ordered,  Further,  that  such  claims  not  already  examined  and  considered 

be  heard  and  adjusted  by  the  court  (at  the term  thereof,  to  be  held) 

at  the  (Oourt  House)  in  the  —  of ,  in  said  Oounty,  on ,  the 

day  of ,  A.  D.  18-% 

Dated ,  18—^  By  the  Court, 

1  Oauniif  Jud(f§ 

STo.  96. 

CLAIM  AGAINST  DIEGEASED. 
.Deceased, 


To ,  Dr. 

[State  fldly  and  particularly  the  nature  and  anunaa  pf  claim,  ffan  aeeamU^ 
ihebettpraetieeiitomakeinUaldUofitemeanddaUe^fitU.  If  unanaU^mit 
mtta  copy.} 

State  of  WisooNsnf, 


CODNTT.         J  ^^ 


^  being  duly  sworn,  on  oath  says:   That  the  foregoing  statement 


hereto  annexed,  is  a  Just,  true  and  correct  statement  of  his  claim  against 

,  deceased;  that  said  claim  is  Just  and  true;  that  the  amount  thereof, 

as  stated  therein,  is  Justly  due  and  payable  to  thii  deponent  firom  his  eBtate^ 

and  that  no  part  thereof  has  been  paid. 

(JvraL) 


FORKS. 


63» 


Wo.  97.  (§  8841.) 
OFFSET  OF  ESTATE  TO  CLAIM. 


To 


^  Deceased,  Db. 


[5^  out  bill  of  ttemg  or  daim  fuUy.  Like  elainu  against  fhB  deeeoiedt  U  should 
be  verified^  though  an  exeeuCor  or  administrator  frsqaenXi^  can  hano  no  pononal 
knowledge  qf  the  facts.]* 

*  There  is  no  statute  requiring  a  Teriflcation  of  claims  against  or  in  &Yor 
of  the  estate,  but  it  is  a  usual  and  proper  practice. 


No.  98.    (§  884d.) 
STATEMENT  OF  CLAIMS. 


(TiTLB.) 


Claims. 

OrrsBTs 

7nrAi.BAL. 

NAMB  07  CLAXXAVn. 

^ 

« 
SQ 

0 

g 
1 

Amonnt 
Allowed. 

1 

^ 

« 
^ 

0 
§ 

s 

< 

Amount 
Allowed. 

1 

on 

(If  contingent  claims  are  presented,  CpnrBuant  to  §  8868J  a  separate  state* 
ment  of  them  should  be  made.) 


\ 


Statb  of  WiSCOKBDr, 
COUITTY. 

,  do  hereby  certify  that  the  aboTe  and  foregoing  Is  a  true  and  cor« 

rect  statement,  embracing  complete  lists  of  the  claims  presented  to , 

against ,  deceased,  and  those  exhibited  by  the ,  in  offset  thereto, 

and  of  the  amount  allowed  and  disallowed  in  each  case,  together  with  the 
final  balance  in  each  case,  whether  in  favor  of  the  creditor  or  of  the  estate. 

Dated ,  A.  D.  18—. 

Signature  by  County  Judge, 
or  Commissioners. 

Whekeforb,  it  is  Ordbred  and  Adjuooed.  that  the  above  and  foregoing 
statement  be  recorded,  and  stand  as  the  Judgment  of  the  court  upon  the  claims 
stated  thereijoL 

Dated ,  A.  D.  IS-w  Bj  the  Courti 
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Ko.99.    (§8849.) 

INTERLOCUTOBY  ACCOUBTi 
(Trub.) 

p  Execator  (er  Administrator.) 

1m  Aoouuht  wre  B^m  Ebtatk. 
DaU. 


Dt. 


Or. 


1879. 
Jan.  4 

March  8.. 

April  1... 

Majl..-. 


1879. 
March  3... 

Maich21.. 


jo^ao 


To  inventory  of  personal  property . . 

To  gain  on  property  sold,  (Schedule  "A.")  . 

To  interest  received  fix>m  A.  B.  on  note 

To  rent  of  house  in ^  received  of ^ 

tenant 

To  rents  and  profits  of  farm  in  town  of 

,  (netj  (Schedule  •*  B.") 

By  losses  on  personal  property  sold,  (Sched- 
ule  -A.**) 

By  one  cow,  (diedj  inventoried  at 

Bj  paid  to ^  widow,  for  support  to  date, 

(Schedule  •*  C") 

By  preferred  debts  and  funeral  expenses 
paid,  (Schedule  "  D.") 

By  expenses  of  administration  paid  to  data, 

(Schedule  *«  E.'O 

Balance.. .....••..«.. .••.... 

Balance  on  hand 

Which  consists  of  the  following  property, 
to^wit:  [Detcribe  property  on  hand  ai  weIu- 
aiion  u»  invaU&rjf/]  or^  "Which  consistB 
of  the  property  described  in  Schedule  '  F,' 
hereto  attached.*'* 


$81  S7 
18  00 

163  00 

238  00 

43  87 
651  11 


$1,044  75  $1,044  75 
$551  11 


! 


88. 


SXATB  OF  WlBCOKSIH, 
— —  OOUKTT. 

,  being  duly  sworn,  on  oath  says,  that  the  foregoing  account,  hereto 

annexed,  is  a  full,  true  and  Just  account  and  statement  of  all  the  assets  and 

property  of  the  estate  of ,  deceased,  which  has  come  into  his  hands  or 

under  his  control,  as of  the of ,  deceased;  and  of  the 

payments  and  disbursements  made  and  incurred  by  him  as  such to 

this  time. 

Deponent  further  ssjrs  that  [state  any  fade  uihieh  render  dday  inpaymeni  of 
debti  and  final  settlement  necessary  (see  §  3849,)  if  any  osBisL} 
(Jurat.) 

*  All  the  schedules  should  contain  full  details  of  the  matters  contained  in 
them,  so  that  the  account  and  schedules  will  show  fully  the  condition  oi  and 
dealings  with  the  estate. 
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No.  100.    (§8849.) 

PETITION  FOR  EXTENSION  OP  TIME  FOR  BBTTLBMBNT. 

(Title.) 
The  petition  of respectf^illy  represents. 

That  your  petitioner  is of  the of ,  late  of  the of 

,  in  said  connty,  deceased. 

That  the  following  assets  remain  in  his  possession  belonging  to  the  estate 
of  said  deceased,  and  no  others,  to-wit:  [describe  assets  remaining  an  hand."] 

That  the  following  debts  (and  legacies,)  remain  unpaid,  to-wlt:  [give  state" 
ment  of  debts  unpaid;  if  a  long  list  it  may  he  by  a  schedule  attached  and  referred 
to  in  the  petition,  and  legacies,  if  any,  unpaid,"] 

Thut  delay  in  the  settlement  of  the  said  estate  Is  necessary,  for  the  reason 
that  [give  reasons  for  further  dday!\ 

That months  time  is  requisite  for  a  ftill  settlement  of  said  estate  as 

petitioner  deems  and  verily  believes. 

Wherbforb,  your  petitioner  prays  that  the  time  for  payment  of  the  debts 
(and  legacies^  and  final  settlement  of  the  estate  of  said  deceased  be  by  order 
of  the  (yourt  extended months. 


[tbbifioatioh.] 

No.  101.    (§§8849.8890.) 
ORDER  LIMITING  TIME  TO  SETTLE  ESTATES. 

(TiTLB.) 

the  (executor  or  administrator,)  of  the  (will  or  estate,)  of 


deceased,  having  rendered  an  account  of  his  administration,  under  oath,  and 
it  satisfactorily  appearing  to  the  Court  that  [staU  the  condition  of  the  estate  and 
property  a-nd  what,  if  any,  reason  cjBists  to  delay  payment  of  debts  and  fnal 
settlement.'] 

(It  is  Obdbrbd,  that  said proceed  forthwith  to  the  payment  of  the 

debts  and  to  a  final  settlement  of  said  estate  in  the  manner  prescribed  by 
law,  or) 

It  is  Ordebbd,  that  said ,  (executor  or  administrator,)  do  within  * 

months  from  the  date  hereof  pay  the  debts  (and  legacies,)  of  said  de- 

ceased,  and  make  a  final  settlement  of  said  estate  and  of  his  accounts  as  such 


Dated, ,  A.  D.  18—.  By  the  Court, 

,  County  Judge, 

*  The  time  cannot  exceed  twelve  months  miless  the  order  is  made  upon 
verified  petition  and  notice  to  all  persons  interested. 
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No.  102.    (§  8850.) 
PETITION  FOR  FURTHER  EXTENSION  OF  TIME. 

<TlTLE.) 

The  petition  of , of  the of ,  deceased,  respectftdly 

shows: 

That  the  assets  of  said  estate  remainiog  in  his  hands  belonging  to  the  estate 
of  said  deceased  consists  of  [atats  what  property^  of  the  (appraised,)  value  of 
dollars. 

That  the  debts  (and  legacies,)  of  said  deceased  remaining  unpaid  are  as 
follows :  [statement  of  game.} 

That  delay  in  the  settlement  of  said  estate  is  necessary  for  the  reasons  [state 
reasons  fuUy.] 

That months  additional  time  is  deemed  requisite  by  your  petitioner 

for  a  full  settlement  of  such  estate. 

Whebbfobb,  petitioner  prays  that months  further  time  be  granted 

to  him  for  the  payment  of  the  debts  and  legacies  of  said  deceased  and  the 
settlement  of  said  estate. 

,  Executor  (or  administrator.) 

[ysrifioation.] 

No.  103.    (§8850.) 
ORDER  GRANTING  FURTHER  TIME  FOR  SBTrLBMENT. 

(Oaption.) 

(TiTLB.) 

.    The  petition  of ,  of  the of ,  deceased,  praying  that  the 

time  for  paying  the  debts  (and  legacies,)  of  said  deceased,  and  for  final  settle- 
ment of  said  estate,  be  extended months  having  come  on  to  be  heard  at  this 

time,  and  it  appearing  that  due  notice  of  the  time  and  place  of  hearing  thereof 
has  been  given  as  required  by  law  and  the  order  of  this  Court 

And  [state  appearance  of  parties  and  proceedings  aeeordimg  to  the  facts,]  it 
further  appearing  that  [state  condition  of  estate  and  reasons  why  an  extension  i§ 
necessary,]  and  that  such  extension  of  time  is  necessary. 

It  is  Ordered,  that  the  time  allowed  to  said within  which  to  pay 

such  debts  (and  legacies,)  and  make  a  final  settlement  of  said  estate  be,  and 
the  same  is,  hereby  extended months  from  and  after  this  date. 

Dated ^  18—^  By  the  CJourt, 

^1  Oouniif  Judg§, 

ITO.  104.  (88858.) 
JUDGMENT  FOR  PAYMENT  OF  DEBTa 

{TlTLB.) 

The  time  limited  by  the  court  for  creditors  to  present  their  claims  againtl 
the  estate  of  said ,  deceased,  having  expired,  and  the  amount  of  the 
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indebtedness  of  said  deceased  having  been  ascertained,  and  it  appearing  tbal 

the  total  amount  of  said  indebtedness  is dollars,  to-wit: 

Necessary  funeral  expenses $ 

Expenses  of  the  last  sickness $ 

Debts  having  a  preference  under  the  laws  of  the  United  States .$ 

Debts  due  to  other  creditors $ 

And  it  appearing  from  the  account  rendered  by ,  of  the of 

said  deceased,  that  the  assets  in  his  hands  which  can  be  appropriated  to  the 
payment  of  said  debts,  after  paying  necessary  expenses  of  administration, 

amount  to . 

It  is  Ordered  and  Adjudged,  that  out  of  the  assets  aforesaid  the  said 

do  pay  to  each  of  the  creditors  whose  claims  have  a  preference  as 

follows : 

(Give  list  of  preferred  claims  and  amount  to  be  paid  to  each,  with  rate  per 
cent,  of  dividend,  if  there  is  not  enough  to  pay  preferred  claims  in  full.) 

(If  there  is  more  than  enough,  give  list  ot  other  creditors,  rate  of  dividend 
to  be  paid  and  amount  to  each,  or  full  amount  to  each  if  the  assets  are  suffi- 
cient   As  this  is  a  fincA  judgment  in  favor  of  creditors,  the  specific  amount 
to  be  paid  to  each  one  should  be  stated.)  «      By  the  Court, 
Dated ^  18 — .  ,  County  Jvdge, 

*  If  the  estate  is  solvent  and  payment  is  to  be  made  in  full,  it  would  seem 
that  interest  should  be  computed  on  contract  debts  according  to  the  cont^'act 
to  the  time  of  this  judgment,  but  the  statute  seems  to  merge  all  contracts  in 
the  report  of  claims  adjusted  and  allowed. 


No.  105.    (§8855.) 

JUDGMENT  FOR  FURTHER  PAYMENT  ON  DEBTa 

(Title.) 

It  appearing  that  the  whole  of  the  debts  of  said  deceased  have  not  been 
paid  under  the  former  judgment  of  this  court  for  that  purpose  and  that  there 
still  remains  unpaid  thereof  [state  the  amoujUs  remaining  unpaid  and  of  what 
dosses  of  debtSy  fully]. 

And  it  further  appearing  that  (the  whole  assets  applicable  thereto  have  not 

been  used«  and  there  remaining  of  such  assets  the  sum  of dollars);  or, 

(that  other  assets  have  come  to  the  hands  of  the .  to-wit:  [state  what 

amount  and  from  what  source^] )  that  ought  to  be  used  in  paying  debts  of  said 
deceased : 

It  is  Ordered  Aim  Adjudged,  that  the  said do  pay  to  [state  amount 

to  he  paidt  and  to  whom].  Bj  the  Oourt, 

Dated ^  18—.  ,  County  Judge, 

lS[o.lOe.    (§8857.) 

PETITION  FOR  NOTICE  OP  TIME  LIMITED  TO  PAY  DEBT& 
(Title.) 

The  petition  of ,  of  the of  said ,  deceased,  respectfully 

shows  that  the  time  limited  by  order  of  the  court  for  the  payment  of  the 
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debts  of  said ,  deceased,  expires  (or  expired)  on  the day  of  ^ 

18—: 

That  [itate  reason  for  the  applicaiion,  a$  that  the  reeidenee  €f  earns  of  Aa 
ereditore  is  unknoum,  or  that  they  are  noTMreeidenUt  oraeths  eaee  may  be.} 

Whebefobb,  yoor  petiUoner  prays  that  notice  may  be  given  to  the  cred- 
itors of  said  deceased  of  the  time  fixed  and  limited  for  the  payment  oi 
sach  debts,  as  provided  by  law. 

Dated ^^  18— w  w 


No.  107.    (§3857.) 
ORDER  FOR  NOTICE  OF  TIME  FIXED  FOR  PAYING  DEBTS. 

(TiTLK.) 

The  time  for  payment  of  debts  and  settlement  of  said  estate  having  been 
limited  by  order  of  the  court  to  the day  of ,  A.  D.  18—, 

Now,  on  application  of ,  of  the of ,  deceased,  it  is 

Obdrrbd  that  notice  be  given  to  the  creditors  of  said  deceased  of  the  time 
so  fixed  and  limited  for  the  payment  of  such  debts,  by  publication  of  such 
notice  for  three  weeks  auccessively  in  the  (name  of  paper),  a  (weekly  or  daily) 
ncTvspaper  published  at  the of ,  in  said  county. 

Dated ,  A.  D.  18—^  By  the  Court, 

1  OotaUy  Jvdgt^ 

Wo.  108.    (§8857.) 
NOTICE  TO  CREDITORS  OP -TIME  FIXED  FOR  PAYMENT. 

(TiTLB.) 

NoTiCB  is  hereby  given  to  the  creditors  whose  claims  have  been  allowed, 

of  said deceased,  that  the  time  fixed  for  payment  of  said  debts  by 

of  the of  said  deceased  will  expire  on  the day  of ,  A.  D. 

18—. 

And  if  you  neglect  to  demand  from  said (the  dividend  on)  your  debt 

as  provided  by  law,  within  two  years,  your  claim  will  be  forever  baned. 

Dated ^  A.  D.  18— w  By  order  of  the  Courts 

^1  OautUy  Judge, 

ll'o.lOQ.    (§885a) 
CONTINGENT  CLAIM  AGAINST  ESTATE. 

(TiTLB.) 


respectfully  shows : 


That  [state  particularly  the  nature  of  the  eUaim  or  liabHity^iDhether  m 
for  the  deceased,  or  othenoise,  and  whai  or  wider  what  droumstanees  it 
become  absolute^  and  amount.] 

Dated ,  A.  D.  18—.  — — 
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Btatb  ov  WncoHBur, ) 
CrOinjTT.      ) 


^  being  daly  sworn,  on  oath  says  that  the  aboye  and  foregoing  state- 


ment of  his  contingent  claim  against  the  estate  of ,  deceased,  is  in  all 

respects  Just,  true  and  correct,  and  he  desires  to  have  the  same  allowed  to  him 
as  a  contingent  claim  against  said  estate. 
Subscribed  and  sworn  to  before  me  ) 
«hU day  of ,  A.  D.  18-%        )  —  — 


No.  110.    (8  8859.) 

PETITION  FOR  ALLOWANCE  OP  CONTINGENT  GLAIU,  BECOME 

ABSOLUTE  WITHIN  TWO  YEARa 
(Trr^E.) 

T))e  petition  of— ,  respectfully  shows: 

Til  at  at  the  time  of  adjustment  of  claims  and  demands  against ,  dr 

ceased,  be  presented  to  (the  commissioners  appointed  for  that  purpose,  or) 
suid  court  a  contingent  claim  on  account  of  (his  liability  as  a  surety  in  the 
bond  of  said  di^ceased,  etc.,  or  as  the  case  may  be;} 

That  said  claim  was  reported  as  a  contingent  claim  against  said  estate,  as 
appears  by  the  report  of  the  (commissioners  or)  court  filed  in  said  matter  on 
the day  of ,  A.  D.  18—; 

That  two  years  have  not  yet  elapsed  since  the  expiration  of  the  time  limited 
for  other  creditors  to  present  their  claims  against  said         ,  ,  deceased; 

That  said  claim  has  now  become  absolute,  and  the  estate  of  said 

deceased,  is  now  justly  indebted  to  him  in  the  sum  of dollars  thereon,  as 

will  more  fully  appear  by  the  statement  of  said  claim,  hereto  attached,  and 
herewith  presented  to  the  said  County  Court,  marked  ^  Exhibit  A." ; 

That ,  the  executor,  {or  administrator,)  of  the  estate  {or  will)  of  said 

deceased  has  estate  retained  by  him  sufficient  to  pay  said  claim,  or  to  pay 
thereon  to  the  same  extent  as  other  creditors  have  been  paid,  (as  he  is  informed 
and  believes.) 

Wherkborb,  petitioner  prays  that  said  claim  ^^  now  allowed,  and  the  said 
—^  directed  to  pay  the  same.* 


[ybbification.] 
*  Notice  of  time  and  place  of  hearing  most  be  gl?ai  to  fho  •zeeator  or 


administrator. 


No.  IIL    (88800.) 


PETITION  FOR  ALLOWANCE  OF  CLAIM  ACCRUED  OR  BECOME 
ABSOLUTE  AFTER  THE  TIME  LIMITED  TO  PRESENT  CLAIMS. 

fTlTLE.) 

The  petition  of ,  respectfully  shows: 

That  your  petitioner  has  a  Just  and  valid  claim  against  the  estate  of 


deceased,  which  claim  accrued  (or  became  absolute)  after  the  time  limited  by 
85 
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the  court  for  creditors  to  present  their  claims  against  said ,  deceased^ 

for  examination  and  adjustment;  / 

That  said  claim  accrued  {or  became  absolute)  on  {or  about)  the day  of 

^1  A.  D.  IS—,  and  within  one  year  last  past,  upon  (a  failure  of  the  title 

to  certain  real  estate  sold  and  conreyed  by  deceased  to  the  petitioner,  by  war- 
ranty deed,  dated,  etc^  or  as  the  case  may  be,)  [stats  fuUy  and  particularly  ihs 
nature  and  amount  qf  the  claims  and  how  it  accrued  or  became  absolute;'] 

That  there  is  now  Justly  due  to  the  petitioner,  thereon,  from  the  estate  of 
gaid ,  deceased,  the  sum  of dollars. 

Whereforb,  the  petitioner  prays  that  said  claim  be  allowed,  and  that 

,  the  executor,  {or  administrator,)  of  the  will  {or  estate)  of  said , 

deceased,  be  required  to  pay  the  same,  or  such  part  thereof  as  he  shall  have 
assets  to  pay.* 

[yerification.] 

*  To  make  the  allowance  by  the  County  Court  conclusiye  against  heirs, 
devisees  or  legatees,  under  the  next  section,  (3861,)  thev,  as  well  as  the  execu^ 
tor  or  administrator,  should  hare  notice,  so  as  to  make  them  parties  to  the 
adjustment 

No.  112.    (§88(K).) 

PETITION  FOR  PAYMENT  FROM  SaBSEQUENT  ASSEia 

(Title.) 

The  petition  of respectftilly  shows: 

That  on  the day  of ,  A.  D.  1&— ,  his  claim  against  the  estate  of 

-,  deceased,  which  accrued  {or  became  absolute,)  after  the  time  limited 


for  creditors  to  present  their  claims  against  said ,  deceased,  was  duly 

adjusted  by  said  Court  and  the  sum  of dollars  allowed  in  favor  of  your 

petitioner  thereon. 
That ,  the  executor  {or  administrator^  of  the  will  {or  estate,)  of  said 

deceased  had  not  at  that  time  sufficient  assets  to  pay  said  claim  (nor  any  part 

thereof,  or  in  full,  and  there  has  been  paid  thereon  only  the  sum  of dol. 

lars,)  and  there  is  now  Justly  due  to  petitioner  thereon  the  sum  of dol- 
lars with  interest  from  said day  of ,  A.  D.  18—. 

That  (real  or  personal,)  estate  has  since  come  to  the  possession  of  the  said 

executor  {or  administrator,)  of  the  value  of  dollars,  as  petitioner  is 

informed  and  believes. 

(That  there  was  paid  to  the  other  creditors  of  said ,  deceased,  a  div. 

idend  of  ->-  per  cent,  on  their  claims  as  allowed  by  the  Court,  as  appears  by 
the  files  and  records  of  this  Court,  in  the  matter  of  said  estate.) 

WnBREFORE,  petitioner  prays  that  said ,  executor,  {or  administrator,) 

be  required  by  the  order  of  this  Court  to  pay  to  said  petitioner  the  amount  so 
due  to  him,  or  such  part  as  he  may  have  assets  to  pay  {or  the  amount  of — 
per  cent  as  paid  to  the  other  creditor  on  his  said  claims,)  within  saoh  time  as 
the  Court  may  deem  reasonable.* 

[yerification.] 

*  Notice  would  be  necessary  to  the  executor  or  administrator  only,  the  only 
question  being  whether  estate  has  come  to  his  hands. 
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No.  113.    (§8866.) 

PETITION  OP  EXECUTOR  AGAINST  LEGATEES  FOR 

CONTRIBUTION. 

<TlTLlB.) 

The  petition  of ,  oxecator  of  the  will  of         ■  ,  deceased,  respectfally 

shows : 

That  as  such  executor  he  has  paid  to  the  legatees  named  in  said  will  certain 
sums  of  money  on  their  several  legacies  to- wit: 

To on  his  legacy  of dollars  he  has  paid  on  the day  of 

18 — f dollars,  [state  paymenU  to  aU  who  have  received  aesete  of  the  estate, 

whether  in  money  or  specific  property^  according  to  ihe  facts,  or  real  estate  and 
value,  if  against  devisees.] 

That  of  the  assets  retained  hy  him  for  the  purposes  of  the  settlement  of  the 
said  estate,  the  following,  to-wit:  [describe  property ,]  was  (destroyed  by  fire, 

give  particulars ;  or  taken  by  one ,  who  had  a  paramount  title  thereto, 

by  doe  process  of  law,  give  particulars;  or  state,  as  the  case  may  be,  the  cause 
of  the  deficiency.) 

That  by  reason  thereof  there  is  a  deficiency  of  assets  in  his  hands  to  pay 
the  debts  of  said  deceased  and  expenses  of  administration,  and  that  said  defi- 
ciency amounts  to  the  sum  of dollars  (which  he  has  been  compelled  to 

pay  and,)  which  he  is  Justly  entitled  to  have  refunded  and  contributed  by  the 
legatees  aforesaid. 

Wherefore,  your  petitioner  prays  that  the  Court  will,  by  Judgment  for 
that  purpose,  settle  the  amount  of  the  several  liabilities  of  the  legatees  afore- 
said, and  adjudge  how  much,  and  in  what  manner,  each  person  of  said  legiu 
tees  shall  contribute,  and  that  he  have  execution  to  enforce  the  same.* 

[VKRIFIOATION.] 

*  §  8868.  The  form  of  petition,  whether  by  an  executor,  devisee  or  legatee, 
will  of  course  vary  according  to  the  circumstances.  In  any  case  it  is  a  per- 
gonal actioT^  and  the  service  of  notice  should  be  on  the  defendants  persontuly. 

No.  114.    (§  8868.) 

JUDGMENT  FOB  CONTRIBUTION   ON  FOREGOING  PETITION. 

{Caption,) 
(Title.) 

The  petition  of ,  executor  of  the  will  of ,  deceased,  against 

, and ,  legatees  named  in  said  will,  for  contribution  from 

the  amounts  heretofore  paid  to  them  on  their  several  legacies,  having  come 
on  for  hearing  at  this  term,  and  it  appearing  that  due  notice  of  the  time  and 
place  of  hearing  has  been  served  personally  on  each  of  said  defendants,  as 

required  by  the  order  of  the  Court  made  herein  on  the day  of ,  A. 

I).,  18—. 

And 1  Esq.,  having  appeared  as  attorney  for  said  petitioner,  and 

said  legatees  having  appeared  by ,  Esq.,  their  attorney,  to  oppose  and 

contest  said  petition  (and  having  moved  to  dismiss  said  petition  for  the  rea- 
sons [state  tTiem,]  and  said  motion  having  been  argued  by  counsel,  and,  upon 
consideration  thereof,  overruled  and  denied  by  the  Court) 
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After  hearing  the  eridence  produced  and  the  arguments  of  the  attomejB  far 
the  parties  respectively,  and  upon  consideration  thereof  the  Court  finds: 

1.  That  on  or  about  the day  of ,  A.  D.  18 — ^  the  said  petitioner, 

as  such  executor,  paid  to  the  said  legatees  to  apply  on  their  several  legacies 
as  follows,  to-wit: 

To  the  said  A.  B.  the  sum  of dollars;  to  the  said  B.  C.  the  sum  of 

dollars;  to  the  said  C.  D.  certain  rights  and  credits  of  said ,  deceased, 

assigned  by  said  executor  to  said  C.  D.,  of  ttie  value  of dollars,  which 

were  specifically  bequeathed  to  hi|p. 

d.  That  subsequent  to  such  payments,  on  or  about  the day  of » 

18 — ,  assets  of  said  estate  in  the  possession  of  said  executor  to  the  amount 

and  appraised  value  of dollars  were,  without  fault  or  negligence  on  his 

part,  (destroyed  by  fire,  or  as  the  case  may  be.) 

8.  That  no  assets  remain  in  the  hands  of  said  executor,  and  that  there  is  a 
deficiency  of  assets  in  his  hands  to  pay  the  debts  of  said  deceased  (and 

expenses  of  administration  J  to  the  amount  of dollars,  (which  the  said 

executor  has  paid.) 

4.  That  the  said  legatees,  A.  B.  and  B.  C,  ought,  in  justice  and  equity,  to 
contribute  to  make  up  the  amount  of  such  deficiency  in  proportion  to  the 
amount  of  their  respective  legacies,  which  were  [state  amount  of  legacy  to  eadi.] 

5.  That  the  amount  bequeathed  and  so  paid  to  said  A.  B.  and  B.  C.  is  sufiK- 
cient  to  make  up  (or  is  more  than  the  amount  of,)  such  deficiency,  and  the 
said  C.  D.,  and  the  specific  legacy  to  him,  ought  to  be  exempted  therefrom. 

Wherbfors,  it  is  Ordered  and  Adjxtdged,  that  the  said  petition  be  dis- 
missed as  to  the  said  C.  D.  with  costs  taxed  at dollars,  and  that  said  C 

D.  do  have  and  recover  of  the  said  ■,  executor,  as  aforesaid,  the  said 

sum  of dollars  for  his  costs  and  disbursements  herein  (to  be  paid  out  of 

said  estate.)    (§  4041.) 

It  is  Further  Ordered  and  Adjudged,  that  the  said  A.  B.  and  G.  D.  contri- 
bute and  pay  to  make  up  the  deficiency  aforesaid  of dollars  in  proportion 

to  the  amounts  of  their  respective  legacies,  to-wit:  the  said  A.  B.  to  pay  [eiate 
fraeiion,}  thereof,  and  the  said  B.  C.  to  pay  [state  fraction,']  thereof;  and 
accordingly  that  the  said     ■   ..  .,  executor  as  aforesaid,  do  have  and  recover 

of  and  against  the  said  A.  B.  the  sum  of dollars  thereon  and  his  propor. 

tionate  share  of  th«  costs  of  this  proceeding  ta^ed  at  [state  4.  B.*s  share,] 

dollars,  amounting  in  the  whole  to dollars ;  and  that  he  do  have  and 

recover  of  and  against  the  said  0.  D.  (in  same  form  as  ftgainst  A.  B.) 

Pated b  A.  D.  18-w  By  the  Ck)art. 

^Cmmtg  Judge. 

No.  116.    (§8868.) 

BXE()UTION  FOR  CONTRIBUTIOH. 

State  of  Wisconsin,  l^ 
County.       i 

The  State  of  Wisconsin  to  the  Sheriff  of  the  OowUg  qf  ■  ■      -t  GBBBmra: 
Whereas,  Judgment  was  rendered  on  the  .      .    day  of.      ■    ,  A.  D.  18—^ 

In  a  proceeding  in  the  County  Court  in  and  for  said  County  of by 

,  executor  of  the of ,  deceased,  petitioner  against 
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and (legatees,  devlBees,  or  heirs)  of  said » deceased^  to  compel 

ooDtribution,  etc^  in  favor  of  the  said against  the  said ,  for  the 

sam  of dollars  and cents,  of  damages,  and  also  for  dollars 

and cents,  of  costs,  amounting  in  the  whole,  for  damages  and  costs,  to 

dollars  and cents,  as  appears  to  as  by  the  Judgment  duly  entered 

and  recorded  in  said  County  Court;  and, 

Wrerbas,  the  said  Judgment  remains  unpaid  and  the  sum  of dol- 
lars and cents,  with  Interest  thereon  from  the day  of ,  A.  D. 

IS—,  is  now  actually  due  thereon : 

Now,  therefore,  we  command  you  that  you  satisfy  the  said  Judgment  out 
of  the  personal  property  of  the  said  Judgment  debtor  within  your  county; 
and  if  sufficient  personal  property  cannot  be  found,  that  then  you  satisfy  the 
said  Judgment  out  of  the  real  property  in  your  county  belonging  to  said 
Judgment  debtor;  and  that  you  have  these  moneys  and  this  execution,  and 
return  the  same  within  sixty  days  after  the  receipt  hereof  by  you  to  the  Judge 
of  the  County  Court  in  and  for  the  County  of . 

TuALil     ^"™"®*  ^^  H®^- f  Judge  of  the  County  Court 

^         •■        la  said  Cottttty  of ,  this day  of—,  A.  D.  18-% 


(AUom^for) 
»*  County  Judg$, 


Tfo.  116.    (§  2172:  1882.  eh.  265.) 
WIDOW'S  fiLECriON  TO  TAKE  DOWER.  ETa 

(TiTLB.) 

This  notice  of ,  widow  of ,  deceased,  respectfully  shows: 

That  said  deceased  died  on  the day  of  ,  A.  D.  18 — ;  that  one 

year  has  not  yet  elapsed  since  bis  death;  and  that  she  elects  to  take  the  pro^ 
vision  made  for  her  by  law  instead  of  the  proyision  made  for  her  by  the  will  of 

said ,  deceased,  (or,  jointure,  or  other  provision,  as  the  case  may  be.) 

Dated ,  18—.  . 

No.  117.    (§  3869:  Rule  XVn.) 

FBTmOK  FOR  assignmbut  ov  dowbil 

CTrtLB.) 

The  petition  of respectfully  shows: 

That ,  deceased,  died  on  the day  of ,  A.  D.  18—;  that  hli 

domicile  at  the  time  of  his  death  was  in  the of ,  in  (said  County  of 

);  that  he  died  seized  of  the  following  described  lands,  situated  in  this 

State,  tcwit:  [describe  lands  mceurately.} 

That  this  petitioner  (or )  is  the  widow  of  said  deceased ;  that  her  age 

is years,  and  she  resides  at  the of ,  in ; 

That  the  heirs  (or  devisees)  of  said  deceased,  and  all  the  persons  interested 
in  said  lands  are:  [give  names,  ages  and  residences^  and  state  uho,  if  any,  am 
under  fourteen^  and  any  purchasers  of  tAe  interest  cf  any  heir  or  legatee.] 
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That  she  \b  entitled  to  dower  in  all  of  said  lands,  and  her  right  thereto  U 
not  disputed  bj  the  said  heirs  {or  devisees)  or  any  person  claiming  under 
them  or  either  of  them. 

Wherefore,  petitioner  prays  that  such  dower  be  set  off  in  the  manner  pro- 
Tided  by  law.  w 


[yxrificatioh.] 

N.  B.  The  notice  of  time  and  place  of  hearing  is  to  be  given  in  sach 
manner  as  the  court  shall  direct  It  should  be  personal  as  far  as  practicable^ 
unless  the  written  consent  to  the  assignment  or  waiver  of  notice  by  all  per- 
sons  interested  is  endorsed  on  the  petition. 


ll'o.  118.    (§8874) 

ORDER  APPOINTING  COMMISSIONERS  TO  SET  OFF  DOWBB. 

(Caption.) 
(Title.) 

The  petition  of ,  for  the  assignment  of  the  dower  of  (or  of  her 

dower)  as  widow  of ,  deceased,  in  the  lands  whereof  he  died  seised, 

having  come  on  to  be  heard  at  this  time. 

And  it  appearing  to  the  court  that  [ttcUe  numner  qf  $enice  and  upon  fohmn, 

or  consent  qfper$on$  interestedly  and  the  said  petitioner  and and ^ 

heirs  {or  devisees,  ete.,)  having  appeared,  and  after  full  hearing  and  considenu 
tion  the  court  finds : 

1.  That  said ^  as  widow  of  said ,  deceased,  is  entitled  to  dower 

in  the  lands  of  which  said  — —  died  seized,  to.wit:  [describe  kmds.] 

2.  That  said  dower  may  be  set  off  by  metes  and  bounds  without  injury  to 
the  whole  estate. 

8.  That  her  right  thereto  is  not  disputed  by  the  heirs  (or  devisees)  of  said 
,  deceased,  or  by  any  person  claiming  under  them,  or  either  of  them. 

4.  That , and ,  of ^  are  discreet  and  disinterested 

persons,  suitable  to  be  appointed  commissioners  to  set  off  such  dower. 

Wherefore  rr  is  Ordered  Aim  Decreed,  that  the  dower  of  said  , 

widow  as  aforesaid,  be  assigned  to  her  in  all  the  above  described  lands,  and 

that  said , and  —  be,  and  they  are  hereby,  appointed  con^ 

missioners,  and  that  a  warrant  be  issned  to  them,  for  that  purpose  as  provided 
by  law. 

Dated  — — >  18-^  Bf  the  Ooixrt» 

iCowUy  fudgi. 
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Ko.  119.    (§  8870.) 
WARRANT  TO  BET  OFF  DOWEB. 

8tatb  of  Wibookbin, 


OOTJHTT. 


I" 


Thb  Statb  of  Wisconsin  to ,  —.^  and ,  pf  ,  l»  mM 

Ocnnty,  Gbbbting  : 

Wherbab.  ,  widow  of ,  deceased,  late  of  said  County,  is  en- 

titled  to  dower  in  the  lands  hereinafter  described,  of  which  he  died  seized, 
and  her  right  to  dower  is  not  disputed  by  the  heirs  (devisees)  or  any  person 
claiming  under  them,  or  either  of  them ; 

Now,  Thbrbfobb,  reposing  full  confidence  In  your  discretion  and  disin- 
terestedness, we  have  appointed,  and  by  these  presents  do  appoint  you  comr 
missloners  to  set  off  such  dower; 

Hereby  authorizing  and  requiring  you  (being  first  duly  sworn  to  the  faithM 
discharge  of  your  duties,)  as  soon  as  practicable  to  set  off  the  dower  aforesaid 
according  to  tiie  directions  in  this  warrant,  in  all  of  said  lands,  to-wit:  [descrip- 
tion (yf  lands;'] 

That  you  set  off  to  said  widow,  as  her  dower  therein,  by  metes  and  bounds, 
such  part  thereof.  In  conyenlent  form,  that  the  income  from  or  annual  value 
of  the  rents,  issues  and  profits  thereof,  shall  be  equal  to  one-third  of  the 
income  from  or  annual  value  of  the  rents,  issues  and  profits  of  the  whole  of 
said  lands; 

And  that  you  make  return  of  your  doings  hereon,  with  an  account  of  your 
charges  and  eaq[>enseB,  in  writing,  to  the  County  CourL 

[SBAL.]  Teita 

Ko.  120.    (g  8870.) 
OATH  OF  C0MMI8SI0NER& 

(TlTLB.) 

Vemu. 

,  —  and  ,  being  duly  sworn,  on  oath,  each  for  himself^  sayai 

I  will  faithfully  discharge  my  duty  as  commissioner  to  set  off  the  dower  of 

,  widow,  in  the  real  estate  whereof  ,  daoeasedi  died  seized,  to  th« 

best  of  my  ability.    So  help  me  God. 

( JiMiot)  «  ■ 


iro.iai.    (§8870.) 

REPORT  OF  ASSIGNMENT  OF  DOWSR. 

(TrrLB.) 

To  the  County  Court  of County  : 

The  undersigned,  commissioners  appointed  and  named  In  the  warrant  here* 

with  returned,  to  set  off  the  dower  of ,  widow  of  — - — ,  deceased,  late 

of  said  County,  in  the  following  described  lands,  to  wit:  \ineert  description 
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pfaUihe  land»^  respectftilly  report  and  make  retnm  of  onr  doings  under  said 
warrant,  to-wit: 

That  (being  first  daly  sworn  to  the  faithful  discharge  of  our  duties,  which 
oath  is  attached  to  said  warrant,  and  herewith  returned,)  on  the  — r*  <i&7  of 

^  A.  D.  18 — ^  we  met  and  proceeded  to  examine  the  above  described 

lands ;  (that  we  caused  a  survey  thereof  to  be  made,  a  map  of  which  is  here- 
with returned,  marked  ^  Exhibit  A.  ;'*)  that  after  a  Ml  examination  and  esti- 
mate of  the  annual  value  of  the  rents,  issues  and  profits  of  all  of  said  lands, 

(and  of  eacb  tract  or  parcel  thereof.)  we  set  off  to  said ,  the  widow 

aforesaid,  by  metes  and  bounds,  and  marked  the  boundaries  and  corner^ 
thereof  by  (posts,  stones,  stakes,  or  as  the  case  may  be,)  the  following  described 
land,  (designated  on  the  said  map  by  the  word  **  Dower,")  to-wit:  \pite  deter^ 
ticfiy]  as  and  for  her  dower  in  the  whole  of  said  lands ;  all  of  which  is  respect- 
ftilly returned,  with  the  account  of  our  charges  and  expenses,  as  follows: 

Services,  three  days  each,  at  $2  per  day $18  00 

Travel,  A.  B.,  4  miles,  and  return,  8  miles,  at  6c.. ••  $  40 
"  B.  0^8  ••  "  "  6  "  "  ...-  80 
••        C.D^5     "       ••       "     10     "        «    .*..       00 

Berrioes  of  Z.  Y^  Surveyor,  8  days,  at  $8.50 

**  Y.  X.  and  W.  X.  chainmen,  8  dayi,  at  $1 


Total  charges  and  eKpenaes. 
Dated .A.D. 


OONSSNT  TO  APPROYAL  OF  BS^BT. 

(TlTLB.) 

We,  the  undersigned,  heirs  (or  devisees)  and  purchaser  of  the  Interest  of 

,  one  of  the  heirs  (or  devisees)  of  .>—^ — ,  deceased,  late  of  said  Coontj, 

do  hereby  consent  to  the  approval  by  the  County  Court  of  the  report  of  A.  B^ 

B.  0.  and  C.  D.,  commissioners  appointed  by  said  court,  setting  off  the  dower 

of .  widow,  in  the  lands  of  said     .. »  .,  deceased,  which  report  is  dated 

the  — ^  day  of—,  A.  D.  18— w* 


^  If  not  consented  to  by  the  persons  int^fesled,  or  their  guardians,  nodoe  of 
time  and  place  where  application  <br  approval  of  the  report  would  be  heard, 
would  seem  to  be  proper^  and  m^y  be  held  to  be  becessaiy. 


ABSIONMBin*  OF  H0HB8TBAD. 


The  forms  for  proceedings  to  set  off  dower  can  be  easily  adapted  to  this 
purpose.  No  question  of  value  of  rents  and  profits  would  enter  into  the  pro* 
ceedinffs.  The  quantity  of  land  which  constitutes  the  homestead  is  to  be  set 
offl    If  the  estate  is  insolvent,  creditors  are  necessary  parties. 
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/ 

Ko.  128.    (§  8876.) 

PETITION  FOR  LICENSE  TO  SELL  REAL  ESTATE  TO  PAT  DEBTS 

(TiTLR.) 

The  petition  of ^,  administrator,  (or  executor)  of  the of , 

deceased,  respectfully  represents: 

First.  That  the  total  amount  of  personal  estate  that  has  come  to  his  hands 
is dollars  -^— . 

SeeoncU  That  [ttate  amouTU]  thereof  remains  undisposed  of. 

TMrd.  That  the  debts  outstanding  against  the  said  deceased,  so  far  as  the 
same  can  be  ascertained,  amount  to dollars , 

Fourth.  That  the  following  is  a  description  of  all  the  real  estate  of  which 

said died  seized,  and  a  statement  of  the  condition  and  value  of  the 

respective  parcels  thereof:  [jffive  descriptions;  state  tohether  improved  or  unim^ 
proved,  and  character  of  improvements,  and  value  of  each  parcel  as  appraised.]* 

Fifth.  That  the  following  are  the  names  and  residences  of  the  heirs  of  said 
deceased :  [If  any  of  the  lands  are  devised  by  will  of  the  deceased^  state  names 
and  residences  of  devisees,  and  what  is  devised  to  each;  designate  who,  if  any,  are 
minors f  and  name  and  residence  qf  general  guardian,  if  any.] 

Sixth,  That  it  is  necessary  to  sell  or  incumber  (the  whole  or  a  part)  of  said 
real  estate,  in  order  to  pay  said  debts  and  expenses  of  administratioh,  and 
your  petitioner  would  therefore  pray  that  license  be  to  him  granted  to  mort- 
gage,  lease  or  sell,  as  to  the  court  seems  expedient,  the  following  described 
pieces  or  parcels  thereof,  to-wit:  [describing  ijohat  it  is  deemed  expedient  to  sett 
or  incumber,  or,  say  **  the  whole  thereof.^*] 

[ysrifioatioh.] 
*  See  note  to  next  Form.  ^ 

Ko.  124.    (§  8876:  1891,  eh.  S42»  sees.  1,  2.) 

ORDEtt  OP  HEARING  PETITION  TO  SELL  REAL  ESTATE  TO  PAY 

DEBTS. 
(Title.) 

On  reading  and  filing  the  petition  of  — ,  of  the of ,  deceased, 

representing,  among  other  things,  that  the  said  deceased  died  seized  of  certain 
real  estate  therein  described,*  and  that  it  is  necessary  to  sell  (or  incumber)  the 
same  to  pay  the  debts  of  said  deceased,  and  praying  for  license  to  (mortgage, 
lease  or  oell)  the  same;  and,  it  appearing  to  the  court  that  it  is  necessary  to  sell 
{or  incumber)  said  real  estate  for  that  purpose, 

It  18  Ordered,  that  said  petition  be  heard  at  a term  of  said  Oounty 

Court,  to  be  held  in  and  for  said  County,  at  the  (Court  House)  in  the  of 

,  on  the  Tuesday,  (being  the day)  of ,  A.  D.  18 — ,  at  10 

o^clock  A.  H.t 

It  18  Further  Ordered,  that  this  order  be  published  at  least  three  suc- 
cessive weeks,  before  said  day  fixed  for  the  hearing  of  said  petition,  in  the 

— *,  a  (weekly)  newspaper,  published  at  the of  ,  in  said  CJounty, 

and  that  a  copy  thereof  be  served  personally  on  ,  and  on  all  persons 
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Interested  in  said  estate  and  residing  in  this  County,  at  least  twenty  di^  b» 
fore  such  day. 

Dated ^  18— w  By  the  Court, 

,  Ovuniy  Judgwi 

^If  under  g  8884»  insert  here  as  follows: 

*'That  the  homestead  of  said  deceased  is  a  part  only  of  said  tract  of  laad^ 
and  the  whole  is  subject  to  a  mortgage." 

And  omit  all  in  relation  to  incumberinj;. 

t  Not  less  than  four  nor  more  than  nine  weeks  from  date  of  ardei^ 

Ko.  125.    (§S87a) 

APPOINTMENT  OF  GUARDIAN,  AD  LITEIL 

(Tttlb.)    Order  Appointing  Special  Guardian. 

The  petition  of ,  administrator  (or  executor)  of  the  estate  {or  wiU)  of 

,  deceased,  for  license  to  sell  {or  incumber)  real  estate  to  pay  the  debts 
of  said  deceased,  having  been  presented  and  filed ; 

And  it  appearing  that  (names  of  minors)  are  minors,  and  interested  in  such 
estate,  and  have  no  general  guardian  residing  in  this  County; 

And  it  appearing  that ,  of  the of ,  is  a  disinterested  free- 
holder of  said  County,  and  is  willing  to  act  as  special  guardian  for  said 
minors ; 

It  is  Osdbrbd,  that  said be,  and  he  is  hereby,  appointed  special 

guardian  for  said  minors,  for  the  sole  purpose  of  appearing  for and 

taking  care  of interests  in  the  proceedings  on  said  petition. 

Dated, ,  A.  D.  1&— • 

By  the  Court, 

^1  OoUtUlg  /lUl^SL 

CONSENT  OV  flPBGIAL  GUARDIAN. 

I  do  hereby  consent  to  act  as  special  guardian  for ,  the  minor- 
named  in  the  foregoing  order,  in  the  proceedings  upon  the  petition  of  , 
administrator  {or  executor)  of  the  estate  (or  will)  of  ,  deceased,  for  lioeoM 
to  sell  or  incumber  the  real  estate  of  said  deceased. 

Dated, » 18— w 


Ko.126.    (§8877,8879.) 
CONSENT  OF  PERSONS  INTERESTED. 


We,  the  undersigned,  (being  all  the)  persons  interested  In  the  estate  of  , 

deceased,  do  hereby  assent  to  the  (mortgage,  lease,  or  sale)  of  the  aboTS 
described  real  estate,  by ,  as  prayed  fixr  in  the  foregoing  petition. 

Dated,  — - — ^  A.  D.  18— w 

In  presence  of  ^HH 

(The  Judge  or  two 
Rule  XYIII.  §  1.) 
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Ko.  127.    (§  8886.) 
BOND  TO  PREVENT  BALE  OF  REAL  ESTATE. 

Ksow  ALL  Mbn  bt  THE8B  Pbesekts,  That  we, ,  of  » 

principal,  and ,  sureties,  are  held  and  firmly  bound  unto , 

Judge  of  the  County  Court  of County,  State  of  Wisconsin,  in  the  sum 

of dollars,  to  be  paid  to  the  said  Judge,  or  his  successors  in  office,  for 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  administrators.  Jointly  and  Bevcrally,  firmly  by 
these  presents. 

2>ealed  with  our  seals,  and  dated  the day  of ,  A.  D.  18 — . 

The  condition  of  this  obligation  is  such,  that  whereas  (name  of  executor  or 

administrator)  in  his  capacity  of  executor  (or  administrator)  of  the of 

,  deceased,  has  applied  to  the  said  County  Court  for  license  to  sell  or 


incumber  certain  veal  estate  of  said  deceased,  for  the  payment  of  the  debts  of 

said ,  deceased. 

Now,  Thersforb,  if  such  license  shall  not  be  granted,  and  the  above- 

bounden shall  pay  all  the  debts  of  said ,  deceased,  and  expenses 

of  administration  of  his  estate,  so  far  as  the  goods  and  chattels,  rights  and 
credits  of  the  deceased  shall  be  insufficient  therefor,  within  such  time  as  the 
said  County  Court  shall  direct,*  then  this  obligation  shall  be  void;  otherwise 
it  shall  be  and  remain  in  full  force  and  virtue. 

>     [SBAIi.] 


Sealed  and  delivered  in  presence  of 


[8BAL.] 

[bbal^] 


[j  UBTlFlOATlOir  OF  BUBBTIB8.] 


*This  direction  should  be  made  by  an  order  when  the  deficiency  is  ascer- 
tained.  Such  an  order  would  be  necessary  before  a  suit  could  be  maintained 
on  the  bond,  and  the  order  should  specify  what  remains  unpaid,  and  to  whom 
payable,  and  should  show  that  the  assets  are  exhausted,  it  would  seem  that 
the  principals  in  such  a  bond  should  have  notice,  and  opportuni^  to  appear 
and  be  heard  at  the  making  of  such  order. 


Ko.  128.    (§  8879.) 
ADJOURNMENT  OF  HEARING. 

(Caption.) 

(TiTLB.) 

The  petition  of ,  (executor  or  administrator)  of  the  ^-^  of 


deceased,  for  license  to  sell  or  incumber  certain  real  estate  of  said  deceased, 
coming  on  to  be  heard  at  tliis  time,  pursuant  to  the  order  made  herein  on  the 

day  of ,  A.  D.  18 — ,  and  [recite  the  appearance  of  partiee^  contest,  if 

any,  reaeonefor  adjournment,  etc.] 

On  application  of ,  it  is  ordered  that  the  matter  of  hearing  said  peti^ 

tion  be  and  is  hereby  adjourned  until  (Tuesday,)  the day  of ,  A.  D. 

18—,  at  —  o*clock,  —  H.,  at  a  special  term  of  this  court,  to  be  held  at  the 
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(Oonrt  Hoose)  in  the of  ^^—  in  uid  Oounty,  for  the  hearing  of  said 

petition.* 
Dated ,  18— w  By  the  Court, 

*  Snch  a4Joumment  should  be  U>  a  special  or  regular  term,  or  the  same  term 
may  be  a^Joumed  to  a  subsequent  time  before  the  next  term,  (g  2449.)  Any 
other  proceeding  may  be  adjourned  in  the  same  manner. 


Ko.  129.    (§§  8881,  8882,  8888,  8888.) 
ORDEB  FOB  SALB,  MORTGAGE  OR  LEASE  OF  REAL  ESTATB. 

{Oaption.) 

(TlTLB.) 

The  petition  of ^  administrator  {or  executor.)  of  the of , 

deceased,  for  license  to  sell  or  incumber,  the  real  estate  of  said  deceased  for 
the  payment  of  debts,  haring  come  on  to  be  heard  at  this  term,  and  due  proof 
being  made  of  the  serrice  and  publication  of  the  notice  thereof,  as  required 

by  law  and  the  order  made  herein,  on  the day  of — ■^— ,  A.  D.  18—, 

[recite  appearance  cf  pariiee  and  epedal  guardiatu^  a^HownMneni^  if  any,  and 
proceedings  at  the  hearing^]  and  alter  hearing  and  examining  the  allegations 

and  proofs  of  the  petitioner  and ^  person-  interested  in  said  estate,  [if  no 

pereon  interested  appear  to  oppose^  elate  the  fact.] 

And  upon  such  examination  it  appearing  to  the  Court — 

First — That  the  said making  this  application  has  fblly  complied 

with  the  provisioDs  of  Chapter  167  of  the  Revised  Statutes  of  Wisconsin,  as 
required  thereby,  before  the  malting  of  this  order; 

Second — That  the  debts,  for  the  purpose  of  satisfying  which  the  said  appli- 
cation is  made,  are  Justly  due  and  owing; 

Third — That  the  personal  estate  of  the  deceased  is  insufficient  for  the  pay. 
ment  of  such  debts. 

And  it  further  appearing,  and  being  established  to  the  satisfaction  of  the 
Court  that  sufficient  money  to  pay  said  debts  can  (not,)  be  raised  advantage 

ously  to  said  estate,  by  mortgageing  or  leasing ^  the  said  real  property 

of  the  deceased,  (and  that person  interested  in  said  real  estate  of  said 

deceased,  arc  under  the  age  of  twenty^ne  years,)  [if  lease  is  ordered  etaie  when 
the  youngest  mil  become  twenty-one.] 

Thereforb,  it  is  Ordered,  that  said be,  and Is  hereby,  author- 

ized  to  sell  (or  mortgage,  or  lease,)  so  much  of  the  following  described  real 

estate  of  said as  shall  be  sufficient  to  pay  the  debts  left  unpaid  after 

the  personal  estate  of  said  deceased  is  exhausted,  to-wit: 

[Insert  descriptions  in  the  order  in  which  lands  are  to  be  effered  for  sale^  (f 
more  than  one  tract.  If  the  order  is  to  lease^  state  time  for  which  lease  may  be 
made.  If  to  mortgage,  state  for  wJuit  amount,  or  a  maximum^  and  time  and 
maximum  rate  of  interest  for  w?uch  mortgage  may  be  given,] 

And  the  said is  hereby  directed  to  sell  the  seyeral  parcels  of  such 

real  estate,  or  so  much  thereof  as  may  be  necessaiy  for  the  purposes  aforesaid, 
in  the  order  in  which  they  are  above  described; 
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^  Aim  IT  IS  FuRTHEB  Oiu)BBBD,  that  before  the  sale  of  aaid  real  estate,  or 
any  part  thereof,  the  said  —  take  and  subscribe  an  oath,  as  required  bj 

law,  and  give  bond  to  the  Judge  of  this  Court  in  the  sum  of dollars,  with 

sufficient  sureties,  to  be  approved  by  said  Judge,  to  account  for  all  the  pro. 
ceeds  of  the  sale,  and  to  dispose  of  the  same  according  to  law; 

Akd  it  IB  FuRTHBR  ORDERED,  that  the  said shall  cause  notice  of  the 

time  and  place  of  holding  the  sale  of  said  real  estate  (in  which  said  notice 
the  premises  to  be  sold  shall  be  described  with  reasonable  certainty,)  to  be 
posted  up  in  three  of  the  most  public  places  in  the  town  or  ward  wherein 
said  real  estate  is  situated,  and  to  be  published  in  the         ■  ,  a  newspaper 

printed  at ^  for  three  successive  weeks  before  the  day  fixed  for  the  sale; 

the  last  publication  to  be  not  more  than  ten  days  before  said  day. 

Ain>  IT  IB  FoBTHBB  ORDERED,  that  such  Sale  shall  be  held  in  the  County 

of ^  in  which  (an  adjacent  part  of)  said  lands  are  situated,  at  public 

auction,  between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of 
the  sun  the  same  day,  and  not  after  the  expiration  of  one  year  next  ensuing  the 
date  hereof,  without  the  further  order  of  this  Court;  and  that  immediately 

after  the  sale  of  said  real  estate,  or  any  part  thereof,  the  said make 

return  of  his  doings,  upon  this  order,  to  this  Court. 

And  it  is  Further  Ordered,  that  the  said  be,  and  Is  hereby, 

authorized,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  have 
the  said  lands,  which  he  is  hereby  licensed  to  sell,  appraised  by  three  disin- 
terested freeholders  of County,  in  which of  said  lands  lie,  under 

oath,  which  oath  and  appraisal,  duly  certified,  shall  be  filed  in  this  Court,  and 

y and are  hereby  appointed  appraisers  of  the  same.    And 

if  at  such  public  auction  no  bid  shall  be  made  therefor  of  a  greater  sum  than 

the  appraised  value,  then  the  said may  sell  such  lands  at  private  sale, 

at  a  price  not  less  than  the  appraised  value,  at  any  time  within  one  year  from 
this  date. 

Dated, ,  A.  D.  18«--v  By  the  Court, 

- '  ■    ,  County  Judg4, 

^  In  case  of  license  to  mortgage  or  lease  the  oath  and  bond,  and  also  report, 
should  be  required,  with  such  change  of  words  as  to  adapt  the  order  to  the 
proceeding,  and  the  other  provisions,  which  relate  to  a  sale  only,  omitted. 


jro.180.    (§8885.) 

AGHEEMENT  AS  TO  DOHVER. 
CTrrw.) 

WsvMAB,  en  order  hftS  been  made  by  the  County  Court  of County, 

dated  on  the day ,  A.  D.  18—,  for  the  sale  of  [describe  real  atcOe,] 

by ,  executor  (or  administrator,)  of  the  will  (or  estate.)  of ^  de- 
ceased, for  the  payment  of  debts  and  expenses  of  administration. 

And  Whereas,  said  real  estate  is  subject  to  the  right  of  dower  in ^ 

the  widow  of  said  deceased. 

Now.  Therefore,  it  is  hereby  agreed  by  and  between  said ,  executor 

(or  administrator,)  and  said  ,  the  widow  of  said  deceased,  that  upon 

sale  of  said  lands  he  will  pay  to  her,  and  she  will  accept,  in  lieu  of  dower, 
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such  a  percentage  on  the  amount  realized  on  the  sale,  as  shall  be  deemed  npoa 
the  principles  of  law  applicable  to  annuities  reasonable  satisfaction  for  snch 
dower. 

Witness  out  hands  and  seals  this day  of ^  A- 

D.,18-w 


^  [seal.] 

[In  presence  of  two  witnesses.]  Widow  4f ^i  dseeasatL 

1  {SEJlL.} 

Exeeutor,  etc 
State  of  Wisconsin,  ) 

OODHTY.         ) 

On  this day  of ,  A.  D.  18—,  personally  came  before  the  County 

Court  of  said County ,  the  widow  of .  deceased,  to  me 

known  to  be  the  person  who  executed  the  foregoing  contract  and  acknowl- 
edged the  execution  of  said  contract,  and  assented  thereto. 

,  OouMy  Judge, 

N.  B.    Attach  affldarit  of  the  widow  stating  her  age  at  nearest  birthday, 
giving  the  date.    See  Kote  A.  at  the  end  of  Chap.  XI Y. 


No.  181.    (§  8904, 8005.) 

BOND  OF  FOREIGN  EXECUTOR  OR  ADMINISTRATOR  ON  SALE 

OF  REAL  ESTATE  — CONDITION. 

(The  bond  preceding  this  condition  as  in  Form  No.  182.) 

The  condition  of  this  obligation  is  such  that,  whereas  the  above  bounden 
is  the of  the of .  deceased,  late  of  [doTniciU  of  de- 


ceased,] duly  appointed  by  the Court  of  the  County  of ,  in  the 

State  of ,  and  has  filed  a  duly  authenticated  copy  of  his  appointment  in 

the  County  Court  of County,  Wisconsin,  and  in  his  capacity  as  such 

has  been  licensed  by  order  of  said  County  Court  made  on  the day 


■^  A.  D.  18—,  to  sell  {or  mortgage,  or  lease)  the  real  estate  of  said 


deceased,  in  said  County  to-wit:  [describe  land."] 

Now,  Therbfobb,  if  the  said shall  account  for  and  dispose  of  tiie 

proceeds  of  such  (mortgage,  or  lease,  or)  sale  for  the  payment  of  the  debts  {or 
legacies,)  of  the  deceased,  and  the  charges  of  administration,  according  to 
the  law  of  the  State  (or  territory,  or  country,)  in  which  he  was  appointed : 

And,  also,  account  to  such  County  Court  for  all  the  proceeds  that  shall 
remain  after  payment  of  said  debts  (legacies,)  and  charges,  and  dispose  of 
the  same  according  to  law;  then  this  obligation  shall  be  Toid;  otherwiss  to 
remain  in  full  force  and  effect 
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No.  182.    (§3887.) 
BOND  ON  SALE,  MORTGAGE  OR  LEASE  OF  REAL  ESTATE. 

Know  ALL  Men  BT  these  Presents,  that  we, ^,of .principal, 

and , ,  of ,  sureties,  are  held  and  firmly  bound  unto ^ 

Judge  of  the  County  Court  of County,  in  the  State  of  Wisconsin,  in 

the  sum  of dollars,  to  be  paid  to  the  said  Judge,  or  to  his  successors  in 

ofiice,  for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors  and  administrators,  Jointly  and  severally, 
firmly  by  these  presents.  » 

Sealed  with  our  seals,  and  dated  the day  of ,  A.  D.  18-—. 

The  Condition  of  this  obligation  is  such,  that  whereas,  the  above  bounden 

,  in capacity  of ^  has  been  licensed  by  an  order  bf  said  court* 

made  on  the day  of ,  A.  D.  18 — ^  to  sell  {or  mortgage,  or  lease) 

of  the  real  estate  of  said ,  deceased,  to-wit:  [describe  lands.] 

Now,  Therefore,  if  the  said shall  justly  and  truly  account  for  all 

the  proceeds  of  the  sale  {or  mortgage,  or  lease)  of  said  real  estate,  and  dispose 
of  the  same  according  to  law,  then  this  obligation  shall  be  void.  Otherwise 
it  shall  be  and  remain  in  full  force  and  effect 

Sealed  and  delivered  in  presence  of— 

[seal.] 

[seal.] 

[seal.] 

State  of  Wisconsin,  I 


County. 

and ,  each  for  himself;  being  duly  iwom,  deposes  and  sayi 

that  he  is  worth  the  sum  of dollars,  over  and  above  all  his  debts,  lUibili- 

ties  and  exemptions. 

Subscribed  and  sworn  to  before  me  } 
this day  of ^,A.D.  IS— .       ) 


Kg.  138.    (§§8887-8916.) 

OATH  TO  SELL  REAL  ESTATR 

(Title.) 

State  ov  Wisconsin,  i 
OooNTT.      y^ 

.. ,  administrator  (or  executor,)  of  the of ,  deceased,  do' 

solemnly  swear,  that  in  disposing  of  the  real  estate  of  said  deceased,  which  I, 

as aforesaid  have  been  licensed  to  sell,  {or  mortgage,  or  lease,)  by  an 

order  of  the  CJounty  Court  of County,  made  on  the day  of ^ 

A.  D.  18—,  I  will  exert  my  best  endeavors  to  dispose  of  the  same  in  such 
manner  as  will  be  most  for  the  advantage  of  all  persons  interested.  So  help 
me  Qod 

«  Sworn  and  subscribed  before  me  this  ) 
day  of ^,A.D.18— .  I 
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No.  184.    (§8880.) 
ORDER  EXTENDING  TIMS  FOR  SAUL 

(TlTLB.) 

License  haying  been  granted  to ,  of  the of  »  .  »    i  de- 
ceased, bj  order  of  this  court,  made  on  the  ^ day  of ,  A.  D.  18-*,  to 

sell  certain  real  estate  therein  described,  for  the  payment  of  debts,  and  it  ^ 
pearing  [state  reaaons^  &rihe**  good  cause  shown  *^for  extending  (hs  Hme.} 

Now,  on  application  of  the  said ,  it  is  ordered  that  the  time 

for  making  sale  of  said  real  estate,  under  and  by  virtue  of  said  order  and 
license  be^  ana  the  same  is  hereby,  extended  to  (two  years)  from  the  date 
aforesaid  of  such  original  order. 

Dated ^  18— w  By  the  court, 

^Omm^Jmd§i> 

Ho.  186.    (§8918.) 
OATH  OF  APPRAISER  OF  REAL  ESTATB. 

(TiTLB,) 


!  State  of  Wiboonsin,  ) 


County. 

,  and  ,  being  duly  sworn,  each  for  himself  on  oath 

says:  I  am  a  freeholder  in  this  County;  I  am  not  in  anywise  interested  in  the 

estate  of ,  deceased;  and  I  will  appraise  the  lands  of ,  deceased, 

licensed  to  be  sold  by  the  County  Court  of County,  within  this  County, 

honestly,  faithfully  and  impartially,  according  to  the  best  of  my  ability.    So 
help  me  Qod. 

Sworn  and  subscribed  before  me  this }  

day  of ,18-%  )  ■  


No.  186.    (g  8918.) 

INVENTORY  AND  APPRAISAL  OF  REAL  ESTATE  TO  BE  SOLD. 

(Title.) 

Inventory  and  appraisal  of  lands  of  the ,  deceased,  in County, 

authorized  to  be  sold  by  order  of  said  court,  made  in  said  matter  on  the  — - 
day  of ,  A.  D.  18—,  viz.: 


DsSOBIFnOHS. 


•^^m 


APPBAI8BS  YALU& 


^■^^ 


We,  appraisers,  duly  appointed  by  said  court,  having  first  taken  and  sub- 
scribed the  oath  required  by  law,  do  hereby  certify  that  on  this day  of 

,  A.  D.  18—,  we  have  appraised  the  above  described  tract*  of  land  on 
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onth,  and  that  tlie  amount  in  figures  set  opposite  (each  of)  said  tract-  is  the 
true  Yalu»  thereof  in  money,  according  to  onr  best  Judgment,  information  and 
MitC 


Appraiun* 


Ho.  187.    (§8801.) 
NOTICE  OF  SALE. 

(TiTLB.) 

NonoB  is  hereby  given  that  by  virtue  and  in  pursuance  of  an  order  of 

license  made  in  said  matter  by  the  County  Court  of County,  on  the 

day  of ,  A.  D.  18—,  the  undersigned will,  on  the day  of 

,  A.  D.  18 — ,  at o'clock  —  M.,  at ,  in  the of ,  in 

County,  offer  for  sale  at  public  auction,  the  following  described  land, 

situated  in  the  County  of ,  to-wit:  [describe  lands.} 

The  terms  of  sale  will  be , 

Dated ^,A.D.  18-^  —  • 


Ho.  138.    (§8898.) 
AFFIDAVIT  OF  POSTING  NOTICB. 


8tatb  of  Wibookbin, 


COTJHTT. 


>B8. 


^  being  duly  sworn  on  oath  says  that  on  the day  of ,  A.  D. 

18 — ,  he  posted  up  three  printed  notices,  of  which  the  printed  notice  hereto 
attached  is  a  true  copy,  in  three  of  the  most  public  places  in  the  town  {or 

ward)  of ,  in  which  the  land  described  in  said  notices  is  situated, 

to-wit:  [state places  cf  posting. 1 

Subscribed  and  sworn  to  before  mo, 
this day  of ^  A.  D.  la— . 


t 


No.  189.    (§§8896-4010.) 

REPORT  OF  SALE. 
(Trriia.) 

I, ,  (executor,  administrator  or  guardian)  of ,  do  hereby  certify 

and  report  to  the  court  that  by  virtue  and  in  pursuance  of  the  order  of  this 

court,  made  in  said  matter,  on  the day  of ,  18 — ,  licensing  and 

empowering  me,  as  such ,  to  sell  the  real  estate  hereinafter  described, 

I  (did,  on  the day  of ,  18—,  cause  the  said  real  estate  to  be  ap- 
praised by  three  disinterested  freeholders  in  the  County  of ,  under 
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oaths,  which  said  oaths  and  appraisal,  duly  certified,  have  been  filed  in  said 

court,  and  to  which  I  refer ;  and)  did.  on  the day  of ,  18 — ,  post  up 

in  three  of  the  most  public  places  in  the in  which  said  real  estate  is 

situate,  a  notice  of  the  time  and  place  of  sale,  as  by  the  affidavit  marked  ^  A," 
hereunto  annexed,  will  appear;  and  did  cause  a  like  notice  to  be  published 

in  the ,  a newspaper  printed  at ,  in  said  county,  for  three 

successive  weeks  before  the  day  fixed  for  the  sale,  as  by  the  affidavit  marked 
"  B/'  hereunto  annexed,  will  appear,  the  last  publication  being  not  more  than 
ten  days  before  such  day ;  and  having  given  the  bond  and  taken  the  oath 
required  by  law  and  by  said  order,  at  the  time  and  place  mentioned  in  said 

notice,  to-wit:  at  [state  place  m  in  notice]  in County,  on  the day 

of ,  A.  D.  18 — ,  at o'clock  —  M.  of  said  day,  I  exposed  and  offered 

said  real  estate  for  sale  at  public  auction  to  the  highest  bidder,  pursuimt  to 
said  notice,  and  [if  no  bide  are  received^  state  time  the  saie  wu  hdd  open^  and 
that  the  sale  was  then  adjourned  without  day^  and  if  afterward  sold  at  pritaU 
sale  state  the  facts.  If  any  adjournment  is  had  and  then  a  public  sale^  state  time 
and  notice  given  of  the  adjournment.  In  either  case,  state  description  of  property 
sold^  to  whom  sold  and  price^  and  terms  of  the  sale.  If  several  parcels  are  ofered, 
state  the  order  in  which  Uuy  are  offered  and  sold,  following  the  order  of  license, 
Oite  particulars  of  tfie  sale  fully.] 

And  I  further  certify  and  report,  that  I  am  not  directly  or  indirectly  inter- 
ested in  the  purchase  of  said  real  estate  or  any  part  thereof;  thai  said  sale 

was  legally  made  and  fairly  conducted,  and  that  the  said  sum  of dollars 

is  not  disproportionate  16  the  value  of  said  real  estate,  as  I  verily  believe. 

I  therefore  pray  this  court  that  said  sale  be  confirmed,  and  that  1  be  author- 
ized to  execute  and  deliver  to  the  said  purchaser, ,  good  and  sofficient 

deed —  of  conveyance  for  said  premises,  upon  — —^  complying  with  tlie 
terms  of  said  sale  on part  to  be  performed.' 

Dated  this ,  18— w 

[▼SBIFIOATIOH.] 

/ 

Ko.  140.    (§§8896-4010.) 

ORDER  OF  CONFIRMATION.* 
(TrruB.) 

On  reading  and  filing  the  report  of  sale  in  said  matter,  together  yr\th  the 
affidavits  and  papers  thereto  annexed,  from  all  of  which  it  appears  that  by 
virtue  and  in  pursuance  of  the  order  of  license  made  in  said  matter  by  this 

court,  on  the day  of ,  18 — , ,  (executor,  administrator  or 

guardian)  of ,  having  given  bond  as  required  by  law  and  said  order, 

which  was  duly  approved,  and  having  taken  and  subscribed  the  oath  required 
by  law,  and  having  given  the  notice  of  sale  required  by  law  and  said  order, 

did.  on  the day  of .  18—,  at ,  in County,  by  virtue  of 

said  order  of  licence,  and  pursuant  thereto,  and  to  said  notice,  offer  for  sale 
at  public  auction  the  premises  which,  by  said  order  of  license,  he  was  author- 
ized  and  empowered  to  sell ;  and  [stale  proceedings].  (If  sold  at  private  sale, 
recite  appraisal,  etc,  following  report  as  to  sale,  price,  purchasers,  terms,  etc) 

And  it  appearing  to  the  court  that  said  sale  was  legally  made  and  fairly 

*  Five  days'  notice  is  required  to  all  who  appeared  in  the  matter.  Rule  XVI, 
sec.  4. 


FOBMS.  563 

conducted,  and  that  the  said  Btim^of dollars  is  not  disproporticnate  to 

tlie  value  of  said  premises: 

Thekbtorb,  it  IB  Ordered  ajtd  Dbcrbed,  that  the  said  sale  be,  and  the 
flame  is  hereby  confibhsd. 

And  it  is  Further  Ordbred,  that  said  -^ be,  and  he  Is  hereby, 

authorized  and  directed  to  execute  and  deliver  to  the  said good  and 

flufflcient  deed-  of  conveyance  for  said  premises,  upon complying  with 

the  conditions  of  said  sale  by  —.— .  to  be  performed. 

Dated » A.  D.  18-%  By  the  Court, 


-,  OoutUj^  Judge. 


K0.14L 

EXECUTOR'S  DEED. 

To  AULi  TO  WhOK  THBBB   PSEBBITTB  SHALL  COMB, ^  of  the  — »  Of 

-,  in  the  County  of ,  Stale  of ^  executor  (<?r  administrator) 


of  the  will  (or  estate)  of ,  deceased,  late  of ^  sends  Greetino: 

Wherbas,  By  an  order  made  by  the  County  Court  of County,  on  the 

day  of ,  A.  D.  18 — ^ ,  the  said ,  in  his  capacity  of  e^^ec- 

utor  (or  administrator)  aforesaid,  was  licensed  and  empowered  to  sell  the  real 

estate  of  the  said ,  deceased,  hereinafter  described ; 

Aia>,  Whereas,  the  said  executor  (or  administrator)  having  given  the  bond, 
taken  and  subscribed  the  oath  by  law  required,  and  given  public  notice  of 
the  time  and  place  of  sale,  by  causing  notice  of  the  same  (wherein  said  real 
estate  was  described  with  common  certainty)  to  be  posted  up  in  three  of  the 
most  public  places  in  the  town  (or  ward)  wherein  said  real  estate  is  situated, 

to-wil:  the '-  of ,  in  County,  and  to  be  published  in  the 

,  a  newspaper,  printed  and  published  at  ,  in  

County,  for  three  weeks  successively,  next  before  the  day  of  sale,  as  required 
by  law  and  said  order  of  license;  and  having  in  all  things  fully  complied 
with  said  order,  and  with  the  requirements  of  the  statute  in  such  case  made 

and  provided,  did  on  the day  of ,  at ,  by  virtue  of  said  order 

of  license,  and  pursuant  thereto  and  to  said  notice,  expose  and  offer  for  sale 

at  and  by  public  vendue, ,  the  real  estate  hereinafter  described,  and  (did 

then  and  there  strike  off  and  sell,  or  having  said  real  estate  duly  appraised  as 
provided  by  law  and  said  order  of  license,  and  no  bid  being  made  of  a  greater 
sum  than  the  appraised  value,  did  adjourn  said  sale  without  day,  and  after- 
ward, to- wit:  on  the day  of ,  A.  D.  18 — ,  as  authorized  by  law  and 

said  order,  at  private  sale,  sold)  the  same  to ,  of ,  for  the  sum  of 

,  (he  being  the  highest  bidder  therefor,  or  that  being  a  price  not  less 

than  the  appraised  value) ; 
Am>,  Whbrbas,  the  said  '  made  report  of  his  proceedings  upon  said 

order  of  license,  to  said  County  Court,  and  the  said  Court,  on  the day  of 

,  A.  D.  18—,  made  an  order  confirming  said  sale,  and  directing  a  con. 


yeyance  of  said  premises  to  be  executed  to  the  said ; 

Now,  Thbreforb,  Know  Yb,  That  I,  the  said ,  In  my  capacity  of 

executor  (or  administrator)  aforesaid,  by  virtue  of  the  power  and  authority  in 
me  vested  as  aforesaid,  and  in  consideration  of  the  sum  of ,  to  me  in 


564  PEOBATE   LAW   AND   PBACTIOS. 

hand  paid  by  the  said ,  the  receipt  whereof  is  herehf  acknowledged. 

do  hereby  grant,  bargain,  sell  and  convey  nnto  the  said  ,  his  heire  and 

assigns,  all  \de$er%be  lands  Mold] ; 

To  Hay  E  and  to  Hold  the  above  bargained  premises  to  the  said ,  his 

heirs  and  assigns,  vorbteb. 

Lf  Witness  Whereof,  I,  the  said ,  ezecator  (w 

administrator),  have  herennto  set  my  hand  and  seal 
this day  of ^  A.  D.  Ifr-w 

.     [SBAI..] 

Bate 

Signed,  sealed  and  delivered  in  presence  oi 


State  of  Wisconsht,  ^ 


COUKTT. 


( 


On  this day  of ^  A.  D.  18—,  before  me  personally  appeared 

^  known  to  me  to  be  the  executor  (or  administrator)  of  the of 

-,  deceased,  late  of ,  mentioned  and  described  in  the  above  con- 


veyance, and  acknowledged  that  he  executed  the  same  as  such  executor  {or 
administrator)  freely  and  voluntarily,  for  the  uses  and  purposes  therein 
expressed. 


Kg.  142.    (§8881) 

PETITION  WHEN  THE  LAND  IS  MORTGAGED,  AND  PART  IS  A 

HOMESTEAD. 

(At  the  •  in  Form  No.  123,  insert  as  follows :) 

That  part  of  said  tract,  to-wit:  [desenptum  of  homutoctd]  was  the  homestead 

of  said ,  deceased,  and  the  whole  of  said  tract  was  subject  to  a  mort- 

gage  held  by ,  of ,  to  secure  the  sum  of dollars,  at  the 

time  of  the  death  of  said  deceased ;  that  all  the  real  estate  and  personal  prop- 
erty of  the  deceased  has  been  applied  to  (or  is  insufficient  for)  the  payment  of 
his  debts,  and  the  part  of  said  mortgaged  premises  not  included  in  the  home- 
stead cannot  be  sold  separately  therefrom  without  ii^ury  to  the  interests  of 
the  parties ;  that  said  mortgage  debt  is  wholly  due  {or  is  not  wholly  due,  and 
the  mortgagee  consents  in  writing  to  such  sale).^ 

^  If  the  petition  includes  only  such  mortgaged  tract,  the  sixth  subdivision 
should  show  that  it  is  necessary  to  sell  and  pray  for  license  to  sell  only. 


No.  148.    (§  8884.) 

CONSENT  OF  MORTGAGEE  TO  SALE— MORTGAGE  NOT  DUB. 

(Title.) 

Whereas, ,  executor  (or  administrator)  of  the  will  (or  estate)  of 

,  deceased,  has  petitioned  the  County  Court  of County  for  license 

to  sell  the  following  described  tract  of  land  of  said  deceased,  a  part  only  of 
which  was  his  homestead,  to-wit:  [de$cripUon  of  land]  the  whole  of  which  ia 
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0 

subject  to  a  mortgage  owned  by  me,  the  debt  secured  by  said  mortgage  being 
not  wholly  due; 

Kow,  Therefore,  1  do  hereby  consent  to  such  sale,  and  to  receive  payment 
on  said  mortgage  debt  from  the  proceeds  oi  such  JMle. 

Dated ,  1&^. 

In  presence  of:  ■         ^  MmigagM» 


^ 


^ 


Ko.  144.    (§8881) 

DIHECTION  AS  TO  PROCEEDS  OF  BiLLB. 

(Tttlb.) 

,  executor  (or  administrator)  of  the of ,  deceased,  having 

sold,  under  license  from  this  court,  the  [describe  land^  a  part  only  of  which, 
to-wit:  [deeorihe  home9tead]  was  the  homestead  of  said  deceased,  and  the  whole 

of  which  is  subject  to  a  mortgage  owned  by ;  and  it  appearing  that 

the  proceeds  of  said  sale  amount  to dollars ; 

It  IB  Ordered  asd  Directed  that  the  proceeds  of  said  sale  be  applied  as 
follows : 

1st  To  the  payment  of  the  expenses  of  license  and  sale,  amounting  to.  $ 

2d.  To  payment  of  the  mortgage  debt,  amounting  to 

8d.  That  the  executor  set  apart  and  retain,  until  the  further  order  of 
the  court,  the  value  of  said  homestead  ascertained  by  the  court, 

from  the  evidence  taken  at — — 

(^,  that  the  residue  being  less  than  the  value  of  the  homestead 
ascertained  by  the  court,  etc.,  be  retained,  etc.) 

4th.  That  the  residue  of  such  proceeds — — 

be  applied  to  the  payment  of  the  debts  of  said  deceased. 

Dated, ,  18^  By  the  Court, 

— ,  OinaUy  Judge, 

t 

Ko.145.    (§8884) 

ORDER  FOR  INYE8TMENT  OF  PROCEEDS  OF  HOMESTEAD. 

(TiTLB.) 

^  executor  {or  administrator)  of  the of ^  deceased,  having 


in  his  hands,  pursuant  to  the  order  of  this  court,  made  herein  on  the day 

of ,  A.  D.  18—,  the  'sum  of dollars,  which  is  the  proceeds  of  the 

homestead  of  said  deceased,  sold  under  license  from  this  court  by  said  executor 
{or  administrator) ; 

And  it  appearing  to  the  court  that is  the  widow  of  said  deceased, 

and  as  such  widow  entitled  to  the  use  of  said  homestead,  and  of  the  proceeds 
thereof,  during  her  widowhood,  (and  that  the  right  thereto  is  not  disputed  by 
(he  heirs  or  devisees,  or  any  person  claiming  under  them,  or  either  oi  them  ;)^ 

It  18  Ordered,  that  said  executor  {or  administrator)  invest  said  money  upon 
good  security,  by  first  mortgage  on  real  estate,  to  be  approved  by  this  court. 
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until  the  Airther  order  of  the  coarty  and  that  the  Income  therefrom  be  paid  to 

Bald ... ,  widow  of  said ,  deceased,  during  her  widowhood. 

Dated, ,  18—.  By  the  Courts 

,  Cotmiy  Judg&. 

*  If  there  is  any  donbt  abont  this,  they  should  have  notice  upon  a  formal 
application,  and  the  order  should  recite  proceedings.  It  is  not  an  order 
authorized  by  this  statute,  {§  8884,)  but  very  clearly  would  be  the  risht  of  the 
widow.  (§§  2271,  2172.)  If  the  proceeds  are  to  be  distributed  to  heirs  or  de- 
visees,  unless  the  question  of  who  are  entitled  to  it  is  free  from  all  possible 
doubt,  a  formal  application  and  notice  oi  hearing  would  seem  to  be  necessary. 
Whether  the  executor  or  administrator  could  be  compelled  to  pay  it  without* 
may  be  doubtful.  Wliether,  in  case  of  payment  to  the  wrong  person,  an 
order  made  without  notice  would  protect  him,  qumref    Probably  nok 


No.  146.    (88901) 

BOND  OF  PUBCHASEB  OF  LAND  HELD  UNDER  CONTRACT. 

EiYOw  ALL  Men  bt  thbsb  Pbbsents,  that  we, ,  of ,  principal, 

and ,  and        ■    ,  of ,  sureties,  are  held  and  firmly  bound  nnta 

,  executor  {or  administrator)  of  the      ■       of ,  deceased,  late  of 

,  in  the  penal  sum  of dollars,  lawful  money,  to  be  paid  to  the  said 

^  as  such  executor,  {or  administrator,)  hissuccessors  or  assigns,  for  which 


payment,  well  and  truly  to  be  made,  we  do  hereby  bind  oorselTCs,  our  and  each 
of  our  heirs,  executors  and  administrators  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of  ,  A.  D.  18 — . 

The  Condition  of  this  obligation  is  such  that,  whereas,  the  said » 

principal  herein,  has  purchased  from  said  executor  (or  administrator.)  al  a 

sale  under  a  license  from  the  County  Court  of County,  the  interest  of 

said  ,  deceased,  In  the  following  described  land,  under  and  by  yirtne 

of  a  contract  with ,  of ,  for  the  purchase  of  said  land,  possessed 

by  said ,  deceased,  on  which  contract,  by  the  terms  thereof,  there  is 

hereafter  to  become  due  certain  payments,  to- wit:  [amowU  of  eaeh^  and  tim§ 
iohen  it  toiU  beeoms  due.] 

Now,  Thbrkforb,  if  the  said  shall  well  and  truly  make  all  pay. 

ments  for  such  land  which  shall  become  due  after  such  sale  upon  said  oon* 
tract,  and  indemnify  and  save  harmless,  against  all  demands,  costs  chaiges 
and  expenses,  by  reason  of  any  covenant  or  agreement  contained  in  such  con- 
tract, the  said ,  executor  (or  administrator,)  and  all  the  persons  entitled 

to  the  interest  of  the  deceased  in  the  lands  so  contracted  for,  then  this  obli* 
gation  to  be  void.    Otherwise  to  remain  in  fUll  force  and  effect 

In  presence  of-^ 

'  [bbal.] 

[MUK] 

fnWlf  ICATVIV  fffW  17ETmt.1 
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No.  147.    (§8902.) 
A8SIGMENT  OF  LAND  CONTRACT  SOLD. 

Whebibas,  tuider  and  by  Tirtne  of  an  order  of  license  granted  by  the  County 

Court  of County,  Wisconsin,  dated  on  the day  of ,  A.  D. 

18 — ^  the  undersigned,  executor  (or  administrator,)  of  the of , 

deceased,  having  first  given  due  notice  of  the  time  and  place  of  sale,  and 
taken  the  oath  and  given  bond  as  required  by  law  and  by  said  order  of  license 

did  on  the day  of ,  A.  D.  18~,  sell  at  public  auction,  (if  appraised 

and  sold  at  private  sale,  recite  proceedings,)  to ,  of ,  the  interest 

of  said ,  deceased,  in  the  land  described  in  a  certain  contract  bearing 

date  on  the day  of ,  A.  D.  18 — ,  executed  by  and  between , 

of ,  and  said ,  deceased,  (and  recorded  in  the  office  of  the  register 

of  deeds  of  said County  on  the day  of ,  A.  D.  18—,  at  — 

c^clock  —  M.,  in  vol.  — ^  page  — t)  for  the  sum  of dollars,  he  being  the 

highest  bidder,  and  that  being  the  highest  sum  bid  therefor;  and 

Whbrxab,  said  sale  was  duly  confirmed  by  said  County  Court  on  the 

day  of ,  A.  d!  18—,  (and  said has  given  bond  as  required  by  law 

to  make  all  payments  for  such  land  that  shall  become  due  under  said  contract 
after  such  sale.) 

Now  Therbfobb,  for  and  in  consideration  of  said  sum  of dollars, 

to  me  in  hand  paid  by  said ,  the  receipt  whereof  is  hereby  acknowl- 

edged,  and  pursuant  to  the  order  of  confirmation  by  said  Court,  I,  ',  as 

such  executor,  (or  administrator,)  do  hereby  sell,  assign  and  transfer  to  the 

said ,  his  heirs  and  assigns,  all  the  right,  title  and  interest  of  the  said 

,  deceased,  in  and  to  the  said  contract  and  the  land  described  therein. 

.     [SRAL.] 

[In  presence  of  two  witnesses.]  JSuoutor,  €te, 

[aoknowlsdomxnt.] 

No.  148.    (§§  8907,  8008.) 

PETITION  FOR  0ONVBTAN(3B  PURSUANT  TO  CONTRACT. 

(TrrLB.) 
The  petition  of of respectflilly  shows: 

That ,  decased,  late  of  said  County,  in  his  lifetime,  on  {or  about,)  the 

day  of ,  A.  D.  18 — ^  by  his  contract  in  writing  agreed  to  sell  and 

convey  to  the  petitioner,  (or  to  ,  assignor  to  the  petitioner,)  the  follow- 

ing described  real  estate,  to- wit:  \jffive  deseripiioih]  by  a  good  and  sufficient 
deed  in  fee  simple  upon  payment  to  him  of  the  sum  of  —  dollars,  as  fol- 
lows:  [term$  of  paymerU.  In  all  ea$e$  Metouiths  legal  ^ed  of  the  eoniracL  or 
attacJi  a  copy  and  refer  to  it  in  the  petition.    If  petition  hy  aaeigneey  allege,] 

That  on  the day  of ^  A.  D.  18—,  the  said duly  assigned 

said  contract  to  the  petitioner  (or  if  it  has  been  assigned  more  than  once  set 
out  all  the  assignments.) 

That  the  petitioner  (and  said  assignor  have,)  has  ftiUy  performed  all  the  con- 
ditions  of  said  contract  by  him  to  be  performed,  and  ftiUy  paid  all  of  said 
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purchase  money  according  to  the  terms  of  said  contract^  and  he  \»  now  enti 
tied  to  a  conveyaDce  of  said  real  estate. 

That is  the  executor  {or  administrator,)  of  the  will  (or  estate,)  of  said 

1  deceased,  duly  qualified  and  acting  as  such  under  letters  -— i—  issued 

out  of  this  Court. 

Whereforb,  petitioner  prays  that  the  said  executor  {or  administrator.)  be 
hy  the  order  or  Judgment  of  this  Court  authorized  and  directed  to  conTey 
said  real  estate  to  the  petitioner  as  proyided  by  law. 

[yerifioatiov.] 


No.  149.    (§  8008.) 
ORDER  FOR  HEARING  PETITION  FOR  CONYEYANOB* 

(TiTLB.) 

On  reading  and  filing  the  petition  of representing  that ^  de- 
ceased, in  his  lifetime  by  his  contract  in  writing  agreed  to  sell  and  convey  to 
the  petitioner  certain  real  estate  therein  described,  upon  the  terms  and  condi« 
tions  therein  stated,  that  he  has  fully  performed  said  conditions  and  paid  the 
purchase  money  for  said  real  estate,  and  is  now  entitled  to  a  conveyance 

thereof;  and  praying*  that  the  executor  (or  administrator,)  of  the of 

said ,  deceased,  be  authorized  and  directed  to  convey  the  same  to  him. 

It  is  Ordered,  that  said  petition  be  heard  at  a term,  [etc,  as  in  other 

cases.] 

It  is  Further  Ordered,  that  notice  of  the  pendency  of  such  petition, 
and  of  the  time  and  place  of  hearing  the  same  be  published  at  least  six  sue- 

cessive  weeks  before  the  day  fixed  for  such  hearing  in  the ,  a 

newspaper  published  at  the of ^  in  said  County,  and  that  the  last 

publication  be  not  more  than  ten  days  before  the  day  so  fixed. 

Dated, ,  A.  D.  18— w  By  the  Court, 

^1  OawUifJwigi, 

(See  No.  248.) 

Zro.160.    (§§8909,8910.) 

JUDGMENT  FOR  CONVETANGIL 

(Oaption,) 
(TiTLm.) 

The  petition  of ,  that , ,  of  the of ,  deceaaed, 

be  authorized  and  directed  to  convey  to  him  certain  real  estate,  coming  on  to 

be  heard  at  this  term;  and  proof  being  made  by  tlie  affidavit  of ^ 

(printer  of  the ^)  of  the  due  publication  of  Uie  noUce  thereof,  as  re- 

quired  by  law  and  the  order  of  this  court;  and  the  said  petitioner  having 

appeared  (by j  his  attorney);  (and ^  a  person  interested  in 

the  estate  of  said ^  deceased,  having  appeared  (by ^  hit  attorney.) 

to  defend  against  said  petition): 
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After  a  ftill  hearing  upon  such  petition  and  examination  of  the  facts  and 
circumstances  of  the  claim  of  said  petitioner,  the  court  is  satisfied  and  finds ; 

1.  That  the  said ,  deceased,  in  his  lifetime,  on  the day  of , 

by  his  contract,  in  writing,  agreed  to  convey  said  real  estate  to  said  petitioner 
as  alleged  in  said  petition. 

2.  That  the  said  petitioner  has  f\illy  performed  the  conditions  of  said  con- 
tract  on  his  part  and  fhlly  paid  the  purchase  money  for  said  real  estate 
according  to  the  terms  thereof. 

8.  That  the  said  petitioner  is  entitled  to  a  conveyance  of  the  real  estate 
described  in  his  petition. 

Whbrbforb  rr  m  Ordkbed  aot)  Adjudc^bd,  that ,  the of  the 

of  said ,  deceased,  be  and  he  is  hereby  authorized  and  directed 

to  make  and  execute  to  said ^  the  petitioner,  a  conveyance  of  said  real 

estate,  to-wit:  [dsionbe  real  uUUeJ] 

Dated, ^  IS— w  By  the  Comt 


ZTo.  161.    (§8911.) 
DEED  PURSUANT  TO  ORDER,  ON  A  CONTRACfT 

Ejrow  ALL  Men  bt  thbsb  PsBSBim:  That, 

Whbrbas, y  deceased,  late  of ^  did  in  his  lifetime,  on  the  — 

day  of ,  A.  D.  18 — ,  contract,  in  writing,  to  convey  to the  real 

estate  hereinafter  described ;  and, 

(Whbrbas,  said  contract  was,  on  the day  of ^  A.  D.  18 — ,  duly 

assigned  by  said to ;  and,) 

Whbrbas,  on  the day  of ,  A.  D.  18—,  the  undersigned, ^ 

executor  {or  administrator)  of  the of  said ,  deceased,  was,  by  a 

Judgment  of  the  County  Court  of County,  duly  made  after  notice  to 

all  persons  interested,  as  required  by  law,  duly  authorized  and  directed  to 
make  and  execute  a  conveyance  of  said  real  estate  to  said . 

Now,  Thbrbforb,  in  consideration  of  the  premises  and  of  the  sum  of 
dollars,  heretofore  paid  by  said for  said  real  estate  pursuant  to 


the  terms  of  said  contract,  the  said ,  as  such  executor  (or  administrator), 

does  hereby  grant  and  convey  to  the  said and  to  his  heirs  and  assigns, 

forever,  all  the  right,  title  and  interest  of  said ,  deceased,  in  and  to  said 

real  estate  described  as  follows,  to-wit:  [description  of  real  estate  conveyed.] 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 

seal,  as  such  executor  (or  administrator)  this day 

of ,  A.  D.  18—. 

,     [8BAL.] 

Executor  (or  Administrator)  qf  tJii  — —  if  ^  dMeoied, 

fiigned,  sealed  and  delivered  in  presence  o( 


[ACKNOWLBDO]CBl<rr  AS  IN  FOBX  141*] 


670  PEOBATE   LAW   AND    PBAOTIOX* 

No.  152.    (§8887.) 
FETmON  FOR  ORDER  TO  SELL  PERSONAL  ESTATE. 

CTlTLB.) 

The  petition  of ,  executor  (or  administrator)  of  tlie  will  (cr  estate)  of 

,  deceased,  respectftiUy  shows: 

That  the  personal  estate  of  said  deceased  consists  of  [deteribe  the  ffensral 
eharaeter  qf  ihs  propmiy]^  of  the  appraised  value  of 

That  it  is  necessary  to  sell  the  same  (for  the  purpose  of  paying  debta 
(lei^acies)  and  expenses  of  administration ;  or,  for  the  preservation  of  the 
property  for  the  reason  \gif>9  reoion^  as  that  it  i$  perishable  property  or  liable  to 
tDoete  or  depredation] ;  or  in  place  of  the  whole  of  the  last  clause.) 

That  a  sale  of  said  personal  estate  is  requested  by  all  the  heirs  of  s^d 
,  deceased,  residing  in  this  State. 

That  he  is  unable  to  sell  the  same  for  the  f^U  appraised  yalue  thereof  aa 
appraised  in  the  inventory  of  said  estate. 

Whbrbfobb,  petitioner  prays  the  order  of  the  court  that  said  personal 
estate  be  sold  at  public  sale  or  at  private  sale,  as  the  court  may  deem  expe- 
dient,  or  that  he  may  sell  the  same  at  either  public  or  private  sale,  as  he  may 
find  most  beneficiaL 

Dated ,  18— w  — 

[TEBnrioATioir.] 

BSQUB8T  OF  HSIB8. 

The  undersigned  being  all  the  heirs  of »  deceased,  residing  in  this 

State,  do  hereby  request  that  an  order  for  the  sale  of  his  personal  estate  b» 
made  as  prayed  for  in  the  foregoing  petition  of  ,  administrator  of  said 

estate,  (or  executor  of  the  will,  etc) 

Dated .A.  D.  IB-b 

» 


n 


jriMT  Eeir  of  eaid  Jkeeaeed,  If 


SieOuardim. 

ITo.  168.    (88887.) 
ORDER  FOR  SALE  OF  PERSONAL  ESTAT& 

(TiTLB.) 

On  reading  and  filing  the  petition  of ,  of  the of  ,  deceased^ 

(and  request  of  the  heirs  of  said  deceased  residing  in  this  Stated 

And  it  appearing  to  the  court  to  be  necessary  to  sell  the  personal  estate  of 

said  deceased  remaining  in  the  hands  of  said ,  (for  the  purpose  of  pay* 

ing  debts  (legacies)  and  expenses  of  administration,  or^  for  the  preservation 
of  the  property,  ^r,  for  the  best  interest  of  the  heirs  of  said  deoeased,  Qt 
upon  their  request,)  0 
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And  it  appearing  that  the  same  cannot  be  sold  at  the  appraised  yalne; 

It  is  Ordbrbd,  that  said  .  sell  said  personal  estate  at  (public  sale,  wr 
prirate  sale,  <yr  either  public  or  private  sale,  as  he  shall  find  most  beneJlcial,) 
and  for  such  prices  as  be  may  be  able  to  obtain  therefor. 

It  is  Furtheb  Obdbrbd,  that  before  selling  the  same,  or  anj  part  thereof^ 
at  public  auction,  the  said  ■  cause  a  notice  of  the  time  and  place  of  such 
sale  to  be  posted  up  in  at  least  -».  of  the  most  public  places  in  the  ■■         of 

,*  (and  to  be  published  at  least weeks  successiyely  in  the ,  a 

newspaper  published  at  ,  in  said  County,)  and  that  he  report  his 

doings  under  this  order  to  this  court. 

Dated ,  A.  D.  18—.  By  the  Court, 

^  Oowaty  Judge, 

*  Publication  in  a  paper  should  be  required  only  when  it  will  aid  in  giving 
notice  among  those  who  would  be  likely  to  attend  the  sale.  Sometimes  it  ii 
Judicious  to  post  notices  in  two  or  three  a^oining  towns. 


No.  164.    (§  8041.) 

PETITIOK  OF  HEIR,  DEVISEE,  LEGATEE  OR  ASSIGNEE  FOR  HIS 

SHARE. 
(Title.) 

The  petition  of  of  ..,  respectfully  shows: 

That  he  is  an  (heir,  devisee,  legatee  or  assignee  of  ,  an  heir,  deyisee 

or  legatee)  of ,  deceased,  and  as  such  is  entitled  to  [itaU  Bhare  cr  prop- 
erty to  wTuch  he  is  entiUed;} 

That  he  is  ready  and  willing  to  give  bond,  as  the  court  shall  direct,  for  the 
payment  of  his  share  of  the  debts  of  said  deceased,  and  expenses  of  admin- 
istration, or  such  parts  thereof  as  remain  unprovided  for,  and  to  indemnify 
the  executor  (or  administrator)  against  the  same. 

Wherefore,  petitioner  prays  the  court  to  direct  the  amount  of  bond  and 
sureties  required,  and  for  an  order  for  his  share  of  said  estate.^ 

Dated ,  18—. 


^  If  the  executor  or  administrator  does  not  consent,  he  should  have  notice 
of  hearing  the  application.  If  he  does  consent,  or  if  the  petition  is  granted 
upon  notice,  the  court  should,  by  order,  direct  the  amount  of  bond  and  surettet 
required. 

No.  156.    (§  8941.) 
BOND  OF  HEIR,  DEVISEE,  LEGATEE  OR  ASSIGNEE. 

(Obligation  to  judge  of  the  County  Court  in  the  usual  form.  Recitals  and 
condition  as  follows :) 

Whereas,  the  above  bounden has  applied  to  said  County  Court  for 

an  order  for  his  share,  as  heir,  (or  as  case  may  be,)  of ,  deceased,  of  the 

estate  of  said  deceased,  (no  assignment  of  the  residue  of  said  estate  to  the 
persons  by  law  entitled  thereto  having  yet  been  made;) 
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Now,  Therkfobe,  if  the  said shall  receive  his  share  €^  said  estate 

by  order  of  said  court,  and  shall  well  and  truly  pay  his  Just  proporticm  of  the 
debts  of  said  deceased,  and  expenses  of  administration,  or  such  parts  thereof 

as  shall  remain  anprovided  for,  and  well  and  traly  indemnify ,  the  eze- 

cator  (or  administrator)  of  the of  said ,  deceased,  against  the 

same,  then  this  obligation  shall  be  Toid.    Otherwise  to  remain  in  loll  force 
and  Tirtne. 

Sealed  and  delivered  in  i  [bbal.] 

presence  oi^  I  [brai..] 

[j  IJIiriFlCA.TIOV  OV  8USBTIES.] 


Ko.  156.    (§  8M1.) 
ORDER  FOR  8HAHB  BEFORE  ASSIGNMENT  OF  RESXDUB. 

CTnuB.) 

Upon  the  petition  of ,  an  (heir,  or,  as  the  case  may  bej  of , 

deceased,  for  an  order  for  his  share  of  the  estate,  and ,  the  executor  (or 

administrator)  of  said  will  (or  estate,)  having  consented  thereto,  (or  been  duly 
notified  and  appeared,)  and  no  good  cause  appearing  to  the  contrary; 

And  it  appearing  that  [state  the  condition  of  the  estate^  ordeoiee,  orlegaqf, 
ehowing  how  tt  i»  practicable  to  aeeign  hie  ehare  in  eeoeraUif;]  and  the  said 

having  given  bond  in  the  sum  of dollars,  as  required  and  directed 

by  the  court; 

It  is  Obdkbbd  that  Ittate  hie  eharOt  or  deeoription  of  propari^  to  mhiA  he  ie 
eatitledf  deariff,}  be,  and  is  hereby  assigned  to  the  said .^ 

Dated ,18—.  By  the  Court, 

1  OomUg  Jwdffe. 

^  Probablv  a  share  in  money  on  hand,  or  other  property,  or  a  specific  devise 
or  legacy  might  be  assigned  under  a  similar  proceeding,  though  not  the  whole 
share  to  whidi  he  might  ultimately  be  entitled.  It  would  be  impracticabla 
to  sever  a  ghaze  of  common  propertj  (except  monc^)  bj  such  a  psoceeding. 
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No.  167.    (R  S.,  Ch.  168.    Bee  fonn  Ml) 


PINAL  ACCOUNT. 
CTttlb.) 

,  executor,  (or  adminiBtrator,) 

In  Aocotrtt  with  thk  Estatb  ov  — 


Date. 


-,  Deobaskx 
Dr. 


Or. 


To  balance,  per  account  rendered 

To  interest  received  from  A.  B.  on  his  note, 
(paidinftiU) 

To  rents  and  profits  of  farm  In  town  of , 

(net,)  Schedule  "  A.»» 

To  rent  of  house  in ,  of  ,  ten- 
ant, (to  time  of  sale) 

To  proceeds  of  sale  of  house  and  lot  in 
,  sold  to 


By  loss  on  personal  property  sold  at  anctionf 

Schedule  "B." 

By  paid  to ,  widow,  for  support  of 

family,  (per  order  of  the  court) 

By  allowed  claims  paid,  (with  interest  to 

time  of  payment,)  Schedule  **  C." 

By  expenses  of  administration  since  former 

account.  Schedule  •*D." 

By  my  services,  17  days.  Schedule  **E.»» .... 
By  my  commission  on  $2,740.72: 

$1,000,  at  5  per  cent $50  00 

$1,740.72,  at  2}i  per  cent 48  74 


Balance. 


Balance  on  hand,  being  residue  of  pro- 
ceeds of  real  estate  sold 


$551  11 

20  00 

113  89 

2150 

1,000  00 


$1,704  07 


$877  70 


$08  76 

187  00 

024  16 

56  68 
17  00 


03  74 
877  70 


$1,704  07 


[yxRiFiOATioir,  See  form  00.] 


No.  168.    (Ch.  168,  g  8040.) 

PBTrnON  FOR  PINAL  SETTLEMENT  AND  ASSIGNMENT— 

SOLVENT  ESTATE. 

CTlTLE.) 

The  petition    of , of  the of ^  deceased,  respect 

fully  shows : 
Tliat  ho  has  fully  administered  the  estate  of  said  deceased  and  paid  all  the 
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•debts,  funeral  charges  and  expenses  of  administration,  as  will  appear  from 
his  account  of  his  administration  herewith  rendered. 

That  the  residue  of  said  estate  in  his  hands  consists  of  [state  ammpU  cf 
money  and  general  character  qf  other  property.] 

That and are  children  of  said  deceased  onder  seyen  years  of 

Age,  to-wit :  of  the  ages  of and years,  respectively. 

(If  the  estate,  or  any  part,  is  intestate,  add :) 

That  said  deceased  left  surviving  [give  namee  and  reeideneee  of  widow  and 
heirs,  their  relationehip  to  deceased,  who,  if  any,  a/re  minors^  or  of  unsound  mind^ 
■and  name  and  residence  of  guardian,  if  any,  or  the  fool,  if  they  have  no  guar* 
dian  in  this  State.]  * 

Wherbvorb,  petitioner  prays  that  his  said  account  be  allowed,  and  that 
the  residue  of  said  estate  be  by  the  order  or  judgment  of  this  Court  assigned 
to  such  other  persons  as  are  by  law  entitled  to  the  same. 


[YBBIFrCATIOir.] 

^  As  minors.  If  any,  must  be  represented  by  guardians,  it  will  be  found  con- 
venient in  practice  to  appoint  fi:eneral  guardians  to  represent  them  in  this  and 
proceedings  for  partition  and  distribution,  and  take  charge  of  their  shares  of 
the  property ;  also,  for  persons  of  unsound  mind,  if  any  are  interested.  §  8946. 
The  order  for  hearing  and  notice  should  specify  the  purpose,  that  the  account 
is  to  be  examined  and  allowed,  and  the  residue  assigned,  as  neither  can  bo 
•done  without  notice. 


No.  159.    (§§8931,8940.) 

ORDER  FOR  NOTICE  OP  PINAL  SETTLEMENT. 

<Tn3iB.) 

On  application  of ,  ezecntor  (or  administrator,)  of  the  «— -  of  said 

,  deceased,  for  the  adjustment  and  allowance  of  his  administration 

account,  (and  the  assignment  of  the  residue  of  said  estate  to  such  other  persona 

are  by  law  entitled  to  the  same;) 

It  a  Order BD.  that  said  account  be  examined,  adjusted  and  allowed  at  a 

term  of  said  Court,  to  be  held  at  the  (Court  House,)  in  the of 


-,  said  County,  on  the Tuesday  of ,  A.  D.  18—. 


It  is  Fukthbr  Ordered,  that  upon  the  adjustment  and  allowance  of  such 
account  by  this  Court,  as  aforesaid,  the  residue  of  said  estate,  be,  by  the 
further  oider  and  Judgment  of  the  Ck>nrt,  assigned  to  such  persons  as  are  by 
law  entitled  to  the  same. 

It  is  Further  Ordered,  that  notice  of  the  time  and  place  of  the  exam- 
ination and  allowance  of  such  account  and  of  the  assignment  of  the  residue  of 
said  estate  be  given  to  [if  by  personal  notice  state  upon  whom  service  is  to  he 
made,  and  time,  or]  all  persons  interested,  by  publication  of  said  notice  for 

three  successive  weeks,  before  said  day,  in  the ^  a  weekly  newspaper* 

published  at  the of ,  in  said  County. 

Dated ,  A-  D.  18—.  By  the  Court, 

,  County  Judg§. 

*  The  account  must  be  filed  tbiriy  days  before  settlement    Rule  XT. 
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So.  160.    (§§  3081,  8940.    See  Form  250.) 

JUDGMENT  ALLOWING  FINAL  ACCOUNT  AND  ASSIGNING 

ESTATE. 

(Oaptiim.) 

(TiTLB.) 

The  application  of ^  administrator  of  the  estate  of  ■,  deceased, 

for  the  settlement  and  allowance  of  his  final  account  and  the  assignment  of 
the  residue  of  said  estate  to  such  other  persons  as  are  hy  law  entitled  thereto, 
coming  on  to  be  heard  at  this  term ;  and,  it  appearing  that  due  notice  of  the 
time  and  place  of  hearing  has  been  duly  given  as  required  by  law  and  by 

the  order  of  the  Court  made  herein  on  the day  of ,  A.  D.  18 — ;  and  A. 

B.,  Esq.,  of ,  having  been  duly  appointed  as  special  guardian  for 

and ,  minors  interested  in  said  estate,  and  appearing  for  them,  and  [state 

appearance  of  persons  interested,  if  any,  and  recite  proceedings  on  the  TiearingJ] 

And  afler  hearing  (the  allegations,  proofs  of  the  parties  and  all)  the  evi- 
dence, and  upon  examination  of  the  accounts  and  vouchers  of  said  adminis- 
trator, (and  said  account  being  thereupon  restated  by  the  Court,)  the  Court 
finds: 

1.  That  the  amount  properly  chargeable  to  said  administrator  is  [state 
amount.'] 

2.  That  the  amount  properly  allowed  and  credited  to  him  is  [state  amount.'} 
8.    That  the  residue  in  his  hands  is  as  follows: 

Cash  derived  from  rents  and  profits  of  real  estate  of  the  deceased t 

Cash  proceeds  of  personal  property $ 

Goods,  chattels,  rights  and  credits  remaining  undisposed  of. $ 

4.    That  said ,  deceased,  died  siezed  of  the  following  described  real 

estate,  to-wit:  [describe  real  estate,]  of  which  the  [description,]  is  occupied  by 
the  widow  and  was  the  homestead  of  said  deceased. 

0.    That  said  deceased  left  him  surviving ,  his  widow,  residing  at 

; y  his  son,  residing  at ;  ,  his  daughter,  residing  at 

^  of  ftill  age ;  and and ,  his  grand-children,  the  only  survi. 

ving  children  of ,  deceased,  son  of  said ,  deceased,  late  of ^ 

his  only  heirs  at  law. 

Whsrbforb,  it  is  Ordbrbd  and  Adjudged,  that  the  account  of  said 
administrator,  as  stated  as  aforesaid,  be,  and  the  same  is,  hereby  allowed ; 

That  the  said  sum  of dollars  derived  from  the  rents  and  profits  of  real 

estate  of  said  deceased  be,  and  is  hereby,  assigned  as  follows:    To  the  said 

,  widow  of  said  deceased,  one-third  thereof,  amounting  to dollars, 

being  her  dower  Interest  therein ;  to  the  said  and ,  son  and 

daughter  of  said  deceased,  to  each  two-ninths  thereof,  amounting  to doU 

lars  to  each ;  and  to  said and ^  minor  heirs  of  said  deceased  son 

,  to  each  one-ninth  thereof,  amounting  to dollars  to  each. 

That  all  the  residue  of  said  personal  estate,  consisting  of  the  money,  goods, 
chattels,  rights  and  credits  aforesaid  be,  and  the  same  is  hereby,  assigned  to 

the  said ,  widow, ,  son,  and ,  daughter  of  said  deceased,  to 

each  one-fourth  tliereof,  and  to  the  said and ,  minor  heirs  as 

aforesaid,  to  each  one-eighth  thereof 
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It  IB  Further  Ordbrbd  and  Adjudobd,  that  the  real  estate  aforesaid  be, 
and  the  same  is  hereby,  assigned  to  the  said  heirs  at  law  in  common  and 
undivided,  to-wit : 

To  said ,  son,  and ,  daughter  of  said  deceased,  to  each  an  nndi- 

Yided  one-third  thereof,  and  to  the  said and ,  by  right  of  repre- 
sentation as  heirs  of  said  deceased  son ,  to  each  an  undivided  one-sixth 

thereof;  (all  subject  however,  to  the  unassigned  dower  and  homestead  righta 

of  said ,  widow  of  said  deceased,  therein,*  or)  \»taU  reoenion  if  dower 

and  homestead  hone  been  $et  off.} 

Dated ^  18—.  By  the  Court, 

,  Oounty  Judge, 

*  If  the  estate  is  that  of  a  testator,  the  assignment  must  be  according  to  the 
provisions  of  the  will. 

In  every  case,  whether  contested  or  not,  the  judgment  of  assignment  should 
fally  and  explicitly  **  name  the  persons  and  the  part  to  which  each  shall  be 
entitled,"  and  flna  the  facts  which  show  their  respective  rights.  If  any  ad^ 
vancements  have  been  made,  the  facts  should  be  proved  and  stated  in  the 
findings,  and  the  assignment  made  taking  them  into  account    §  886L 


No.  161.    (§a942.) 

PETITION  FOR  PARTITION  AND  DIBTRIBUTIOH. 

(TrrLB.) 

The  petition  of respectftiUy  shows: 

That  petitioners  are  (heirs,  legatees  or  devisees)  named  in  the  Judgment  of  this 

court,  entered  on  the day  of ,  A.  D.  18 — ^  whereby  the  residue  of  the 

estate  of ,  deceased,  was  assigned  to  the  persons  by  law  entitled  to  the 

same,  and  as  such  are  entitled  to  shares  therein,  to-wit:  [set  otU  shares  assigned 
to  the  petitioners;]  and  your  petitioners  request  and  pray  that  partition  (and 
distribution)  of  said  estate  may  be  made  to  and  among  the  said  persons  named 
in  said  Judgment,  by  three  disinterested  persons,  to  be  appointed  by  the  court 
for  that  purpose. 

Dated ,  A.  D.  18—. 


N.  B.— The  above  would  be  sufficient  if  the  request  follows  upon  the 
signment.  If  the  administration  accounts  were  settled,  and  the  assicnment 
is  afterwards  made  upon  petition  of  persons  interested  in  the  estate.  (§  8940,) 
in  a  separate  proceeding,  upon  separate  notice,  the  petition  for  assignment 
may  also  include  a  request  for  partition  and  distribution.  But  if  the  property 
is  held  by  the  parties  for  a  considerable  time  after  assignment,  as  tenants  in 
commou,  and  especially  if  any  interests  have  been  conveyed,  (§  8945,)  the 
petition  should  be  more  formal.  It  is  not  often  that  f^-nrnmissioners  are 
required  to  divide  personal  proper^.  If  none  is  to  be  distributed^  omit  all 
relating  to  distribution. 
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Ko.  162.    (§S  3943,  8945). 
PBTITION  FOR  PARTITION  AND  DISTHIBUTIOH. 

(TlTLB.) 

The  petition  of respectfully  shows : 

That  on  the day  of ,  A.  D.  18—.  by  judgment  of  this  court  made 

and  entered  in  said  matter*  the  residue  of  the  estate  of ,  deceased,  late 

of ,  was  duly  assigned  to  [state  names  cf  persons  and  shares  of  each,}  in 

common,  and  undivided ; 

That  no  division  thereof  has  been  made  among  said  parties; 

[Tfany  interests  have  been  conveyed-^'] 

That  the  said has,  (since  the  date  aforesaid,)  conveyed  all  his  share  in 

said  real  estate  to ,  of ; 

That  the  following  is  a  description  of  all  the  estate  now  hold  under  said 
Judgment  in  common  and  undivided  to- wit:  [description  ef  land  and  personal 
property,  if  a»y] ; 

WnRREFORB,  your  petitioner  requests  and  prays  that  partition  (and  distri- 
bution) thereof  may  be  made  by  three  disinterested  persons,  to  be  appointed 
by  the  court  for  that  purpose.  ■  ■■' 

[yerification.] 

N.  B. — ^The  order  should  fix  the  hearing  at  a  term,  as  In  other  cases,  and 
ten  days  personal  notice,  or  six  weeks  publication  of  notice  of  hearing  is 
required.  (§  8944.)  If  the  land  Is  held  in  common,  and  undivided,  with  anv 
other  person,  the  facts  should  be  stated  In  the  petition.  (§  8949.)  All  lands 
of  deceased  in  the  State  may  be  included.    (§  8943.) 

No.  168.    (§  8947.) 
CONSENT  TO  HAVE  SHARES  SET  OFF  IN  COMMON. 

(TiTLB.) 

We, and .  two  of  the  parties  interested  in  the  estate  of  , 


deceased,  and  the  proceedings  pending  for  partition  (and  distribution)  thereof, 

on  the  request  of ,  do  hereby  consent  to  have  our  shares  in  the  real 

(and  personal)  estate  of  said  deceased  to  be  partitioned,  set  off  (and  distributed,) 
so  as  to  be  held  by  us  in  common,  and  undivided. 
Dated  — ,  18—. 


No.  164.    (§§8948-8946.) 

ORDER  FOR  PARTITION  AND  APPOINTMENT  OF  OOMMI& 

8I0NER& 

(Oapiion,) 

(TlTLB.) 

The  request,  by  petition,  of ^  one  of  the  heirs,  {or  devisees,  or  grantee 

of heir  or  devisee)  of  ,  deceased,  late  of  said  County,  for  the 

87 
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appointment  of  three  disinterested  persons  to  make  partition  (and  distribo- 
tion)  of  the  estate  of  said  deceased,  to-wlt:  [detcribe  estaUj]  heretofore,  by  the 

Judgment  of  this  court  duly  made  and  entered  in  said  matter  on  the daj 

of ,  A.  D.  18 — ,  assigned  to  [ttate  name$  of  penom  to  whom  auigned, 

hein^  or  decisee»,  or  grantee*,  and  «AarM  of  mcA,]  in  common  and  undivided, 
coming  on  to  be  heard  at  this  term ; 

And  it  appearing  that  due  notice  of  the  time  and  place  of  hearing  said 
application  has  been  given,  as  required  by  law,  and  the  order  of  the  court 

made  herein  on  the daj'  of ,  A.  D.  18 — ,  and  \reeUe  appearance  of 

parties  and  proceedings  at  the  hearing] ; 

(And  it  appearing  that .  one  of  the  original  heirs  (or  devisees)  above 

named,  has  conveyed  his  interest  in  said  real  estate  to ,  of ;) 

(And and ,  two  of  the  parties  interested  in  said  estate,  having 

filed  in  this  court  their  consent,  in  writing,  to  have  their  shares  set  ofE^  so  as 
to  be  held  by  them  in  common,  and  undivided;*) 

It  is  Ordered,  that , and ,  of ,  three  disinter- 
ested persons,  be  appointed  commissioners  to  make  partition  (and  distribution) 
of  said  estate  among  the  parties  interested,  in  proportion  to  their  respective 
rights,  as  hereinbefore  recited,  and  that  a  warrant  be  issued  to  said  commit 
sioners  for  that  purpose. 

Dated 18—.  By  the  Oonrt, 

,  Counig  Judge^ 

^  If  the  land  is  held  in  common,  and  nndivided,  with  that  of  any 
person,  recite  the  facts  as  they  appear. 


No.  166.    (§§  8965, 8040.) 

APPOINTMENT  OP  AGENT  FOR  NON-RESIDENT 

CTrruB.) 

The  residue  of  the  estate  of ,  deceased,  having  been,  by  the  Judgment 

of  this  court,  at  this  date,  (or,  on  the day  of ,  A,  D.  18 — ,)  duly 

assigned  to  the  persons  by  law  entitled  to  the  same ; 

And  it  appearing  that ,  who  resides  out  of  this  State,  in  the of 

,  in  the  State  of ,  Is  one  of  the  heirs  (or  devisees)  of  said  deceased, 

and  entitled  to  a  share  of  said  estate,  consisting  of  (an  interest  in  the)  personal 

estate,  of  the  value  of  about dollars,  (and  [state  fractional  share]  in  the 

real  estate  of  said  deceased,  the  annual  income  from  which  is  about 

dollars,)  and  that  said has  no  agent  in  this  State,  and  that  it  is  necessary 

that  some  person  should  be  authorized  to  take  possession  and  charge  of  the 
same,  for  the  benefit  of  said ,  and  act  for  him  on  partition  (and  distri- 
bution) of  said  estate; 

And  it  appearing  that ,  of ,  is  a  discreet  and  suitable  person  to 

be  appointed  as  such  agent,  and  is  willing  to  act,  (on  application  of )^ 

It  is  Ordered  that  said be,  and  he  is  hereby,  appointed  as  agent  for 

sai4 ,  for  the  purpose  aforesaid. 

It  18  Further  Ordered,  that  said give  bond  to  the  judge  of  the 

County  Court,  as  such  agent,  as  provided  by  law,  with  sureties,  in  the  sum  of 
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dollars;  and  that,  upon  the  filing  and  approral  thereof, he  be  authorized 

to  take  charge  of  such  estate  so  assigned  to  said ,  as  well  as  to  act  for 

him  in  the  partition  and  distribution  thereof. 

Dated, ,  A.  D.  18—.  By  the  Courts 

^  County  Judge. 

^  The  executor  or  administrator  would  seem  to  be  the  proper  person  to 
apply  for  the  appointment  of  an  agent,  when  necessary.  If  the  necessity 
appears  at  the  time  of  the  assignment,  the  court  might  nominate  and  appoint 
«uch  agent  on  its  own  motion,  if  no  application  is  made. 


No.  166.    (§  8956.) 
BOND  OP  AGENT. 

^TlTLB.) 

(Obligation  in  usual  form  to  the  Judge,  conditioned  as  follows:) 

Whebeab,  upon  assignment  of  the  residue  ot  the  estate  of ,  deceased, 

certain  estate  has  been  duly  assigned  to ,  of ,  one  of  the  heirs, 

{legatees  or  devisees)  of  said  deceased,  who  resides  out  of  this  State,  and  has 
no  agent  herein ;  and 

Wherras,  the  above  bounden        ■    has  been  by  said  court  duly  appointed 

as  agent  for  said ,  to  take  possession  and  charge  of  such  estate,  as  well 

as  to  act  for  such  absent  person  in  the  partition  and  distribution  thereof; 

Now,  Therbfore,  if  the  said shall  faithfully  manage  and  account 

for  such  estate  to  the  said ,  or  to  said  County  Court,  when  required,  then 

this  obligation  shall  be  void.    Otherwise  to  remain  in  full  force  and  virtue. 

In  presence  of—- 

^-^—  [seal.] 

■  [seal.]  • 

[bral.] 

[jUBTIFIGATIOir  OF  BURBTIB8.] 


No.  167.    (§  8942  d<  $eq^) 
WARRANT  TO  MAKE  PARTITION  (AND  DISTRIBUTIOHO 


^Tttle.) 

State  oi  Wisconsin,  )  ^^ 
County.       j 

The  State  of  Wisconsin  to ,  —  and ^  qf^  in$aiA 

County : 

Whereas,  the  estate  of ,  deceased,  late  of ,  in  said  County,  hai 

been  fully  administered,  and  the  accounts  thereof  settled,  and  residue  of  said 

estate  assigned  to  the  persons  by  law  entitled  thereto,  and ,  a  party  is 

interest  has  requested  that  partition  (and  distribution)  thereof  be  made  as 
provided  by  law ;  and. 

Whereas,  the  estate  to  be  so  partitioned  (and  distributed)  consists  of  the 
following  described  real  estate,  to*wit:  [de$eribe  real  estate  to  be  partiiioned. 
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mmiUinff  haniMUad  and  asHgned  dmoer,  if  any,  tf  wAmA  ih»  rewnUnn  mii^  i$ 
auiffned  U  himy]  and  the  following  described  personal  estate,  to^wit:  [im$eH 
9eheduU  of  personal  property,  if  any,  withoiU  wUuation] ;  and. 

Whereas,  the  same  was,  by  said  jad^ment,  assigned  to  [give  names  efper* 
sons  and  shares  ofeath,  as  assigned  by  thejttdgment} ;  (and, 

(WnBBEAB. ,  one  of  said  original  heirs  (or  devisees)  has  conveyed  all 

his  share  in  said  real  estate  to ,  of  ;)  (and, 

(Whebbas, and ,  two  of  the  parties  interested,  have  consented  to 

have  their  shares  set  off,  so  as  to  be  held  by  them  in  common,  and  undivided ;) 
(and, 

(Whereas, ,  of ,  is  the  guardian,  duly  appointed  and  qualified, 

of  said ,  who  is  (a  minor,  or  of  unsound  mind,)  and ,  of , 

is  the  agent  duly  appointed  and  qualified  of  said ^  who  resides  out  of 

this  State;) 

Now,  Therefore,  trusting  in  your  integrity,  discretion  and  disinterested- 
ness,  we  have  appointed,  and  by  these  presents  do  appoint,  you  commiseion. 
ers  for  the  purpose  of  making  such  partition  (and  distribution ;) 

Hereby  authorizing  and  requiring  you  (being  first  duly  sworn  to  a  faithfiil 
discharge  of  your  duties)  to  give  notice  to  all  the  persons  aforesaid  interested 
in«  such  partition  (and  distribution)  of  the  time  when,  and  place  where,  yon 
will  meet  and  proceed  to  make  such  partition  (and  distribution),  by  delivering, 
(or  causing  to  be  delivered)  to  and  leaving  with  each  of  tliem,'personali3',  (to 
said  guardian  and  said  agent,  for  those  whom  they  represent  as  aforesaidj  a 
notice  thereof,  in  writing,  at  least  —  days  before  such  time  of  meeting ;  and 
at  such  time  to  proceed  to  set  ofl!'  to  each  individual  of  the  persons  so  entitled, 
their  several  shares  in  the  said  real  (and  personal)  estate,  in  proportion  to  his 
right,  as  aforesaid,  by  metes  and  bounds,  or  descriptions,  so  that  the  same  can 
be  easily  distinguished,  as  provided  by  law.  and  make  report  of  your  proceed- 
ings  to  the  County  Court,  in  writing,  and  return  the  same  with  this  warrant 
(your  oath)  and  proof  of  the  notice  aforesaid,  and  a  statement  of  your  charges 
and  expenses,  with  all  convenient  speed. 

Witness ,  Judge  of  said  County  Court,  and  the 

[seal.]  seal  of  said  court,  at ,  in  said  County,  this 

day  of ,  A.  D.  18— • 

,  OotaUy  Judge. 

N.  B.— If  the  land  is  held  undivided  with  that  of  another,  the  facts  and 
additional  directions  accordingly  should  appear  in  the  warrant  and  all  the 
proceedings,    (g  8949.) 


No.  168.     (§8948.) 
.OATH  OF  C0MMIS8I0NER& 

CTlTLB.) 

(F«uml) 

— , and being  duly  sworn,  each  for  himself^  on  oalh,  ngrt: 

I  am  not  interested  in  the  estate  of ,  deceased,  and  I  will  faithfully  dis- 
charge my  duties  as  commissioner  to  make  partition  (and  distribution,)  of 
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the  residue  of  the  estate  of  said  ^  deceased,  to  the  best  of  mj  Jadgment 

and  abili^.    So  help  me  Qod. 

(/tmt)  k 


iro.169.    (§8946.) 
NOTIOB  TO  PERSONS  INTERESTED,  BY  COMMISSIONERS. 

(TiTLB.) 

To  [names  cf  parties,] ,  guardian  of and ,  agent  qf / 

You  are  hereby  notified  that  the  undersigned,  commissioners  appointed  by 

the  County  Court  of County  fo^  the  purpose,  will  meet  on  the day 

of ,  A.  D.  18 — ,  at  —  o'clock  —  M.,  [state  at  what  house  or  places]  in  the 

of ,  in  said  County,  and  proceed  to  make  partition  (and  distribu- 
tion,) of  the  residue  of  the  estate  of  ~-— — ^  deceased,  as  directed  by  our  war- 
rant  from  said  Court 
Dated ^  A.  D.  18^. 


-,  >  Oommissionen. 


FBOOF  OF  BBRTIGB. 


We  do,  each  for  himself,  hereby  acknowledge  due  personal  service  of  the 
above  (m*  within,)  notice  on  as  this day  of ^  A.  D.  18—.* 


Guardian  qf 
Agent  of 


*  If  not  acknowledged  senrice  may  be  proved  by  the  affidavit  of  the  persoB 
making  it|  attached  to  or  endorsed  on  the  notice. 


Ko.  170.    (g  8860.) 

REPORT  OP  PARTITION  (AND  DISTRIBUTION.) 

(Tttlb.) 

To  ike  OownJty  Court  of Oounty : 

The  undersigned,  commissioners  appointed  by  said  Court  to  make  partition 

(and  distribution,)  of  the  residue  of  the  estate  of ,  deceased,  respectfully 

report: 

That  pursuant  to  the  warrant  to  us  directed,  issued  by  said  Court  on  the 

day  of ,  A.  D.  18 — ,  which  is  herewith  returned,  having  been  first 

duly  sworn  to  the  faithful  discharge  of  our  duties,  as  by  our  oath  also  here, 
with  returned  will  appear,  we  did  on  the day  of ^  A,  D.  18 — ,  give 
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notice  in  writing  to  all  persons  interested  in  the  partition  (and  distribntion,) 

to-wit:  to , ^  and  to ,  (rnardian  of .  and ,  agent 

of ,  that  we  would  meet  on  the  day  of ^  A.  D.  18 — ,  at  — 

o'clock  —  M.,  at ,  and  proceed  to  make  partition  (and  distribntion,)  as 

directed  by  the  Oonrt  in  said  warrant,  as  will  appear  by  the  copy  of  soch 
notice  and  proof  of  the  service  thereof  herewith  returned. 

That  at  the  time  and  place  aforesaid  we  met  pursuant  to  said  notice,  and 

the  said , ^  and ,  the  said  guardian,  and ,  the  said 

agent,  attending  and  being  present  during  our  proceedings  [ttate  faeU  4U  to 
attendance  or  absence  qf  the  parties,']  we  proceeded  to  examine  and  make  par- 
tition  of  said  real  estate  (and  distribution  of  said  personal  estate.)  described 
in  said  warrant,  and  did  set  off  to  each  individual  his  share  therein  in  pro 
portion  to  his  right,  as  follows,  to-wit: 

First.  We  proceeded  to  appraise  all  of  said  personal  estate,  article  by 
article,  and  we  did  set  off  to  ■  ■,  the  widow  of  said  deceased,  the  following 
described  articles  of  such  personal  estate,  of  the  value  set  opposite  to  each* 
and  in  the  whole  amounting  to  her  fractional  part  of  the  value  of  the  whole 
of  said  personal  estate,  to-wit:  [give  list  of  articles  and  loaluation.'] 

Second,    The  following  described  tract  of  land,  to-wit:  [give  description^ 

we  appraised  at  the  value  of dollars;  and  the  same  being  of  greater  value 

than  eitiier  party's  share  in  the  estate  to  be  divided,  and  it  appearing  that  it 

cannot  be  divided  without  injury  to  the  same,  and  the  said ^  son  of  said 

deceased,  and  the  said ,  agent  for ^  the  other  son  of  said  deceased, 

declining  to  accept  the  same,  and ^  the  daughter  of  said  deceased  hav. 

ing  accepted  it  upon  the  terms  provided  by  law,  we  did  set  off  the  said  tract 
of  land  to  her. 

Third.    To and ^  who  consented  to  have  their  shares  set  off  so 

as  to  be  held  by  them  in  common  and  undivided,  we  did  set  off  the  following 
described  real  estate,  to-wit:  [description  of  toiuK,]  which  we  apprais^  at  the 
value  of dollars,  and  the  following  described  articles  of  personal  prop- 
erty, appraised  by  us  at  the  value  set  opposite  to  each  article,  to-wit:  [dtscrip- 
Hon  of  articles  and  valuation^]  amounting  to dollars,  and  in  the  aggre- 
gate, with  the  value  of  said  real  estate  set  off  to  them,  amounting  in  value  to 

dollars,  which  equals  [fraction  representing  their  Joint  shares^]  of  the 

value  of  all  of  said  real  estate  added  to  [fraction  representing  their  combined 
shares,]  of  the  value  of  all  of  said  personal  estate. 

{Fourth,    To  said ^  for  whom  said is  guardian,  we  did  set  off 

the  following  described  personal  estate  and  securities  valued  by  us  and 
appraised  at  the  present  value  set  opposite  to  each  item  thereof,  to-wit:  [ds- 

seription  and  value^  amounting  in  the  whole  to dollars,  that  being  the 

value  of  his  share  in  the  whole  estate  to  be  divided.) 

Fifth.    To  said ,  for  whom  said is  agent,  we  did  set  off  the 

following  described  real  estate,  to-wit:  [describe  land,]  which  we  appraised  at 

the  value  of dollars,  and  the  remainder  of  said  personal  estate,  which  we 

appraised  at  the  value  set  opposite  to  each  article,  to-wit:  [description  and  vat" 

nation^]  amounting  to dollars,  and  the  sum  of dollars  which  we  did 

award  to  be  paid  or  secured  to  him  by  said 1  the  daughter  of  said 

deceased,  who  accepted  said  first  described  real  estate,  to  make  the  partition 
equal. 

Sixth.    And  to  said ,  to  whom ,  one  of  the  heirs  {or  deviseesj 
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of  said  deceased  has  conyeyed  his  share  in  said  real  estate,  we  did  set  off  the 
following  described  real  estate,  to-wit:  [desortptian,']  which  was  appraised  by 

11B  at  the  value  of dollars,  being  [fractional  partt]  of  the  whole  yalue 

of  all  of  said  real  estate.* 
Dated ^  A.  D.  18-n. 

— ^ .  t  Oommissianmt, 

8TATBH1ERT  OF  OHABGES  ASD  EXPEN8S8. 

Team  and  driver  four  days,  Voucher  1,... $  12  00 

BUI  at ^  hotel,  "       2, 19  60 

,  surveyor,  2  days,  ••       8, 5  00 

1  chainman  2  days, 2  00 

Paid for  drawing  report,      ••       4, 8  00 

Tbtal, $  41  60 


-« V  0(nnmt»9ionen. 


*  Usually  the  proceedings  will  be  more  simple  than  indicated  by  these 
forms.  No  forms  can  be  given  adapted  to  all  cases;  and  in  most  cases  the 
services  of  an  attorney  will  be  necessary  to  make  up  a  proper  report  ' 


No.  171.    (§8951.) 

PETITION  FOR  ASSIGNMENT  OF  REAL  ESTATE  WHICH  OAK- 

NOT  BE  DIVIDED,  TO  ONE  OR  MORK 

(Tttlk.) 

The  petition  of and respectfhlly  shows: 

That  the  real  estate  of ,  deceased,  late  of  said  county,  was  by  the 

Judgment  of  this  court,  on  the day  of ,  18 — ^  duly  assigned  to 

[names  of  persons,  ages  of  children  cf  deceased^  and  shares  of  eacK\^  the  persons 
by  law  entitled  thereto,  in  common  and  undivided,  to-wit:  [describe  land.'\ 

11)  at  said  real  estate  consists  of  and  constitutes  (a  single  farm  of 

acres;  or,  house  and  lot;  or^  as  the  fact  may  be,)  which  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners  for  the  following  reasons 
[state  reasons.] 

That  your  petitioners  are  two  of  the  persons  above  named  entitled  to  shares 
therein,  and  are  willing  to  accept  the  whole  of  said  real  estate  (if  none 
having  a  prior  right  to  theirs  will  do  so)  and  to  pay  to  or  secure  to  the  satis- 
faction of  the  other  parties  interested  their  Just  proportion  of  the  true  value 
thereof. 

Whkreforb,  your  petitioners  pray  that  the  said  County  Court  will  assign 
the  whole  thereof  to  your  petitioners,  and  that  commissionen  be  appointed 
to  ascertain  the  true  value  of  the  said  estate.* 

Dated ,  18—.  


*  The  same  proceedings  are  to  be  had  as  upon  application  for  partition 
to  hearing,  notices,  appointment  of  guardians,  agents,  etc. 
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No.  172.    (§  8d51.) 

OHDSR  FOB  APPOINTMENT  OF  00MMISSI0NER9  TO  AfiCEBTAIH 

VALUE  AND  FOR  ASSIGNMENT. 

(Caption.) 

(TiTLV.) 

The  petition  of and '-,  two  of  the  persons  entitled  to  shares  in 

the  real  estate  of i  deceased,  which  was  by  the  Judgment  of  this  coart, 

on  the day  of ,  A.  D.  18—,  duly  assigned  to  [rutmes  and  %haiv$  <tf 

tfocA],  in  common  and  undivided,  to  have  the  whole  of  such  real  estate 
assigned  to  them,  and  offering  to  pay  to  the  other  parties  interested  or  secure 
to  their  satisfaction  their  ]ust  proportion  of  the  true  value  thereof,  and  pray- 
ing that  commissioners  be  appointed  to  ascertain  the  true  value  of  such  estate, 
coming  on  to  be  heard  at  this  term. 

And  it  appearing  that  due  notice  of  the  time  and  place  of  hearing  such 
application  has  been  given  as  required  by  law  and  the  order  of  the  court 

made  herein  on  the day  of ,  A.  D.  18 — ^  and  [recite  appearaneeg  if 

parties  and  proceedings  on  the  hearing 

And  it  appearing  to  the  court  — 

That  said  real  estate  cannot  be  divided  without  pr^udice  {or  inconventenoe) 
to  the  owners; 

That  said  petitioners  are  the  (oldest  male  heirs;  or, devisees;  ^, as  the  case 
may  be,)  and  have  the  right  to  preference  over  all  the  other  persons  interested 
to  {or  none  of  the  persons  having  the  right  in  preference  to  said  petitioners 
will)  accept  the  whole  thereof  on  the  terms  offered  by  them  and  provided  by 
law. 

It  IB  Ordebbd,  that ,       ■      and  »  of—,  three  disinterested 

persons,  be  appointed  and  sworn  as  commissioners  for  the  purpose  of  ascertai&> 
ing  the  true  value  of  said  real  estate,  to-wit :  [deeeribo  land^  and  that  upon  con- 
firmation of  their  report  and  upon  payment  to  the  other  parties  interested  of 
their  Just  proportion  of  the  true  value  thereof,  or  securing  the  same  to  their 
satisfaction,  by  said  peUtloneis,  the  whole  of  such  real  estate  be  assigned  lo 
said  petitioners. 

Dated ^  A.  D.  18-^  By  the  Court, 

iOmtn^fJudg^ 

No.  178.    (88951.) 

WARRANT  TO  COMMISSIONERS  TO  ASCJBRTAIN  VALTHL 

(Tttlb.) 

State  of  Wisconsin,  \  ^^ 
County.       ) 

The  Statb  of  Wmconbin  to , and iff  saidoowUg: 

Whereas,  the  estate  of ,  deceased,  late  of  said  county,  has  been  ftilly 

administered  and  the  accounts  thereof  settled,  and  the  following  described 
real  estate  of  said  deceased,  to-wit:  [describe  land]  has  been  by  the  Judgment 
of  the  court  duly  assigned  to  the  persons  by  law  entitled  to  the  same,  io-wilt 
[names  of  persons^]  in  common  and  undivided ;  and, 
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Whereas,  it  appears  to  our  Ck)ant7  Court*  that  tho  same  cannot  be  divided 

without  prejudice  or  inconyenience  to  the  owners,  and and (two) 

of  the  parties  entitled  to  shares  therein,  will  accept  the  same  and  pay  to  the 
other  parties  interested  their  Just  proportion  of  the  true  value  thereof: 

Now,  Thbbefobb,  trusting  in  your  integrity,  discretion  and  disinterested- 
ness, we  have  appointed,  and  by  these  presents  do  appoint,  you  commissioners 
to  ascei-tain  tlie  true  value  of  said  real  estate ; 

Hereby  authorizing  and  requiring  you,  (being  first  duly  sworn  for  that  pur- 
pose,)  to  give  notice  to  the  persons  interested  therein  of  the  time  when  and  the 
place  where  you  will  meet  to  proceed  to  ascertain  the  true  value  thereof  by 
delivering  {or  causing  to  be  delivered)  to  and  leaving  with , , 


guardian  of and ^  agent  duly  appointed  of ,  the 

persons  so  interested,  each  a  notice  thereof,  in  writing,  at  least days 

before  such  time  of  meeting;  and  at  such  time  to  proceed  to  ascertain  the 
true  value  of  said  real  estate,  and  make  report  thereof  and  of  your  proceed- 
ings to  the  County  Court,  in  writing;  and  return  the  same,  with  this  warrant, 
your  oath  and  proof  of  such  notice,  together  with  a  statement  of  your 
charges  and  expenses,  with  all  convenient  speed. 

[bbalJ  Witness,  etc  ,  Oawdy  Judge, 

Ko.  174.  (§g  8060,  8951.) 
REPORT  OF  TRUE  VALUE  OF  REAL  E3TATB. 

(TiTLB,) 

To  the  County  Court  of County  : 

The  undersigned,  commissioners  appointed  by  said  court  to  ascertain  the 

true  value  of  the  real  estate  of ,  deceased,  described  in  the  warrant  to 

us  directed,  to-wit:  [describe  the  real  estate^  respectfully  report: 

That  pursuant  to  said  warrant,  to  us  directed,  dated  the day  of ^ 

A.  D.  18 — ,  having  first  been  duly  sworn  to  faithfully  and  honestly  ascertain 
the  true  value  of  said  real  estate,  to  the  best  of  our  Judgment  and  ability,  as 
will  appear  by  our  oath  herewith  returned,  we  did  give  notice,  in  writing,  to 

all  persons  interested,  to-wit:  [namspereom^  that  we  would  meet  on  the 

day  of ,  A.  D.  18 — ,  at  —  o^clock  — .  M.,  at  [place  of  meeting^  and  proceed 

to  ascertain  the  true  value  of  said  real  estate,  as  will  appear  by  the  copy  of 
such  notice,  and  proof  of  the  service  thereof  herewith  returned ; 

That  at  the  time  and  place  aforesaid,  we  met  pursuant  to  such  notice,  and 
[state  fac'.%  ae  to  presence  or  absence  of  parties  interested^  (heir  guardians  and 
agents]  being  present,  we  proceeded  to  examine  said  real  estate  and  ascertain 
the  true  value  thereof. 

And  upon  such  examination  and  full  consideration  of  (the  eligibility  of  loca- 
tion, extent  and  value  of  the  improvements  thereon,  and)  the  whole  condition 
and  situation  thereof,  we  did  ascertain  and  determine  the  true  value  of  said 
real  estate  to  be  the  sum  of dollars. 

All  of  which  is  respectfully  submitted. 

Dated ,18—.  1 

• )■  Commissicnen* 

[■TATBMENT  OF  CHABOES  AND  EXPENSES.] 
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No.  176. 
CONSENT  TO  REPORT  OF  COMMISSIONEBa 

CTlTIJB.) 

The  undersigned,  parties  interested  in  the  residue  of  the  estate  (ar^  in  tiie 
real  estate,)  of ,  deceased,  do  hereby  accept  and  consent  to  the  confirma- 
tion of  the  report  of , and ,  commissioners  to  make  parti- 
tion (and  distribution)  of  said  residue,  (or,  to  ascertain  the  true  value  of  said 

real  estate,)  dated  the day  of ^  A.  D.  18—,  hereto  attached,  (or  filed 

in  said  court  on  the  — —  day  of  ,  A.  D.  18—.) 

Dated         -i 


',  Ovardiam^ 


-,  Agent  ^ 


VO.  176.    (S§  8948, 80S0, 8062.) 

ORDER  ACCEPTING,  CONFIRMING  AND  ESTABLISHING  REPORT 

OF  PARTITION. 

{Oapticnr^  made  at  a  term,  uptm  ndiee,) 
(TrriiB.) 

The  report  of ^ and ,  commissioners  appointed  by  this 

court  on  the day  of ,  A.  D.  18—,  to  make  partition  (and  distribo- 

tion)  of  the  residue  of  the  estate  of ^  deceased,  late  of ,  with  their 

warrant,  oath  and  proof  of  due  notice  to  all  the  persons  interested,  as  required 
by  said  warrant,  of  the  time  and  place  of  their  meeting  for  that  purpose  hav- 
ing been  returned  and  filed  on  the day  of ,  A.  D.  18 — ; 

And  all  the  persons  interested  therein  having,  in  writing  (filed  therewith, ^r 
this  day  filed)  accepted  and  consented  to  the  confirmation  of  said  report,  {or 

due  notice  of  the  consideration  of  said  report  at  the term  of  this  court 

haying  been  given  to  all  the  persons  interested  therein days  before  said 

term  and  [recite  appea/ranee  qf  parties  and  appositi<m^  ij  any,  and  jnweedinffg 
on  the  hearing^ )  (and  after  full  consideration  thereof,  Uie  said  objections  hav- 
ing  been  overruled,  and  said  report  accepted  by  the  court;) 

And  it  appearing  that ^  one  of  said  persons  so  interested,  to  whom 

was  set  ofl:  by  said  commissioners  a  tract  of  land  of  greater  value  than  either 

party's  share,  has  paid  to  {or  secured,  to  the  satisfaction  of) ,  another 

of  said  persons,  the  sum  of dollars,  as  required  by  the  award  of  said 

commissioners; 

It  is  Obdbbbd  and  Dbcrbed  that  said  report,  and  the  partition  and 
distribution  thereby  made,  be,  and  Is  hereby,  in  all  things  confirmed  and 
established. 

Dated, ^  16— li  Qy  the  Court 

1  OowOy  Judg^ 
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No.  177.    (§  8951.) 

ASSIGNMENT  OF  REAL  ESTATE  TO  ONE  OR  MORE,  ON  REPORT 

OF  TRUE  VALUE  BY  COMMISSIONERS. 

(Oapticn — (f  made  upon  notice^  at  a  Una,) 

(TiTLB.) 

The  report  of , and ,  commissionen  appointed  by  thla 

court  on  the day  of ^  A.  D.  18 — ,  to  ascertain  the  true  value  of  cer- 
tain real  estate  of ^  deceased,  late  of ,  with  their  warrant,  oath, 

and  proof  of  due  notice  to  all  persons  interested,  as  required  by  said  warrant, 
of  the  time  and  place  of  their  meeting  to  ascertain  such  true  yalue,  having 

been  returned  and  filed  on  the day  of ^  A.  D.  1,8 — .  showing  the 

true  value  of  said  real  estate  to  be dollars;  and  all  the  parties  interested 

in  said  real  estate  having,  in  writing,  filed  therewith,  (ovy  this  day  filed,) 
accepted  and  consented  to  the  confirmation  of  said  report,  {or^  due  notice  of 

the  consideration  of  said  report  at  the term  of  this  court  having  been 

given  to  all  the  persons  interested  in  said  real  estate  —  days  before  said 
term,)  and  (recite  appearance  of  parties,  objections,  if  any,  and  proceedings 
on  the  hearing,)  and  after  full  consideration  thereof,  (the  said  objections  hav- 
ing been  overruled,  and)  said  report  having  been  accepted  by  the  court; 

And  it  having  been  determined  by  the  former  order  of  this  court  for  the 
appointment  of  said  commissioners  that  the  said  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners; 

And  it  appearing  to  the  court  that  -^—  and  ,  two  of  the  parties 

entitled  to  interests  therein,  who  accepted  the  whole,  have  paid  to  {or  secured 
to  the  satisfaction  of)  all  the  other  parties  interested  their  just  proportion  of 
the  true  value  of  said  real  estate  as  so  ascertained,  to-wit:  [state  names  and 
amount  to  each] ; 

It  is  Thbrefobb  Obdbbbd  akd  Adjudged,  that  the  whole  of  said  real  estate, 
to-wit:  [describe  the  real  estate^  be,  and  the  same  is  hereby,  assigned  to  the 

said and ^  to  have  and  to  hold  all  the  right,  title  and  interest 

which  the  said ,  deceased,  had  therein  at  the  time  of  his  death,  to  them, 

their  heirs  and  assigns  forever. 

Dated ,  18—.  ,  Gcunty  Judge. 

Ko.  178.    (§  8058.) 

APPORTIONMENT  OF  EXPENSES  AND  CHARGES  OF  PARTITION 
WHEN  EXECUTOR  OR  ADMINISTRATOR  HAS  NO  ASSETS. 

(TiTLB.) 

The  report  of ^ and ,  commissioners  appointed  to  make 

partition  (and  distribution)  of  the  residue  of  the  estate  of ,  deceased, 

late  of ,  being  accepted  and  established,  and  the  expenses  and  charges 

tliereof  being  ascertained  by  the  court,  and  amounting  to dollars; 

And  it  appearing  that ,  the  executor  (or  administrator)  of  the of 

said  deceased  has  no  efiects  in  his  hands  which  may  be  lawfully  applied  to 
that  purpose ; 

It  is  Ordbbed  akd  Adjudged,  that  the  said  expenses  and  charges  shall  be 
paid  by  ail  the  parties  interested  in  said  partition  (and  distribution)  in  pro. 
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portion  to  their  respective  sbttret  or  interests  in  the  premises,  as  hereby  settled 
ftnd  determined  by  this  court  at  the  time  of  the  confirmation  of  said  reporti 
to-wit: 

By ^  of doUara. 

By ^,of doUarSb 

By ,  of dollars. 

(Apportioning  among  all  in  their  Jast  proportions.) 
And  that  each  and  every  of  them  pay  his  or  her  proportion  so  settled  and 

determined  as  above  stated  to ^  who  has  paid  said  expenses  and  chargesi 

{or  into  this  court,  for  the  ose  of  the  persons  entitled  thereto,)  within 

days  from  this  date.*                                    By  the  Court, 
Dated ,  18—.  %  OowOg  J^idg^ 

*  Payment  may  be  enforced  by  ezecntioo. 

iro.179.    (§4026.) 
BOND  OF  TRUSTEE. 

Ksow  ALL  Mm  BT  THB8B  Pbbsbntb,  that  we ,  of  ,  principal 

and and ,  of ^  sureties,  are  held  and  firmly  bound  unto  Hod. 

,  County  Judge  of County,  State  of  Wisconsin,  having  Jurisdiction 

of  the  probate  of  the  will  of ^  deceased,  in  the  sum  of dollars,  to 

be  paid  to  the  said  Judge,  or  to  his  successors  in  office,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our,  and  each  of  our,  heirs, 
executors  and  administrators,  Jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of ^  A.  D.  18 — 

Tbx  Condition  of  this  obligation  is  such  that,  whereas,  the  last  will  of 

1  late  of  the of ,  has  been  duly  proved  and  allowed  in  said 

court;  and,  whereas,  a  trust  is  created  by  said  will  whereby  [Mtais  deciu  or 
hegucMty  eharaetorj  purpo$$  and  ben^Sdarist  cf  the  trust  M^/fy,]  and  the  above 
bounden  ,  principal  herein,  is  named  in  said  will  as  trustee  [or  itaU 

facts  upon  tokkh  he  ia  appointed  and  hie  appointmmU  bjf  the  erari]  to  execute 
said  trust: 

Now,  if  the  said ^  as  such  trustee,  do  make  and  return  to  the  County 

Court  of County,  within  such  time  as  the  court  shall  direct  a  true 

inventory  of  all  the  goods,  chattels,  rights,  credito  and  esteto  so  devised  or 
bequeathed;  annually  render  an  account  to  such  court  of  the  trust  estate  in 
his  hands,  and  of  the  management,  disposition  and  annual  income  thereof; 
faithfully  execute  such  trust  under  the  direction  of  the  court  according  to  the 
true  intent  and  meaning  thereof;  adjust  and  settle  his  accounto  with  such 
court  at  the  expiration  of  his  trust,  and  pay  and  deliver  to  the  person  entitled 
thereto  all  balances,  money  and  property  in  his  possession,  and  for  which  he 
is  liable  as  such  trustee;  then  this  obligation  to  be  void.  Otherwise  to  ba 
and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of—  -.-—  — .-.-    [bbal.] 

[••AL.) 

[j  Uiri'lJf  10A.TI0H  OF  BUBBTIS8.] 
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No.  180. 

LETTERS  OF  TRUST.* 

Statb  of  WiBooirenr, ) 
County.       ) 

The  State  of  Wisconsin,  to  aUto  wham  Uiew  presents  shall  earns  or  may  eof^ 
eem^  and  especially  to ,  of ,  Qbebting  : 

Know  Yr  that,  Whbbeab,  on  the day  of ,  A.  D.  18—,  at ^ 

in  said  county,  before  the  Hon. ,  Judge  of  our  said  County  Court,  the 

last  will  and  testament  of ^  late  of ,  deceased,  was  duly  proved, 

allowed  and  admitted  to  probate ;  and, 

Whekeas,  a  trust  is  created  by  said  will  whereby  certain  (real)  estate  is 

(devised  and  bequeathed  to  the  said ,)  in  trust  for  Istate  briefly  character^ 

purpofte  and  beneficiaries^  or  if  no  trustee  is  namedy  or  for  any  reason  the  trustee 

is  appointed  by  the  court  recite  the  facts  as  in  the  bond^]  and  Uie  sajd has 

given  bond,  as  required  by  law,  which  has  been  approTed  and  filed  in  said 
court : 

We,  Therefoke,  reposing  full  trust  and  confidence  in  your  integrity  and 
ability,  have  confirmed  your  appointment  (or  appointed  you)  as  such  trustee, 
as  aforesaid. 

Hereby  authorizing  and  empowering  you  to  take  and  have  the  possession 
of,  and  to  demand,  sue  for  and  recover  from  any  other  person  holding  the 
same,  any  and  all  property  belonging  to  such  trust  estate. 

And  requiring  you,  in  accordance  with  your  bond  aforesaid,  to  make  and 

return  to  this  court  within months  {or  such  time  as  the  court  shall 

direct)  a  true  inventoxy  of  all  the  goods,  chattels,  rights,  credits  and  estate  so 
devised  or  bequeathed ;  to  annually  render  an  account  to  this  court  of  the 
trust  estate  in  your  hands,  and  of  the  management,  disposition  and  annual 
income  thereof;  to  faithfully  execute  such  trust  under  the  direction  of  the 
court  according  to  the  true  intent  and  meaning  thereof;  and  to  ac^ust  and 
settle  your  accounts  with  this  court  at  the  expiration  of  your  trust,  and  pay 
and  deliver  to  the  person  entitled  thereto  all  balances,  money  and  property  in 
your  possession  and  for  which  you  are  liable  as  such  trustee. 


[bsal.] 


In  Testimony  Whereof,  we  have  caused  the  seal  of 
our  said  County  Court  to  be  hereunto  affixed. 

Witness  the  Hon.  ,  Judge  of  the  said  court,  at 
,  in  said  County,  this  —  day  of ,  A.  D. 

^1  County  Judge, 


See  Form  256. 


No.  181.    (§4030.) 
PETITION  FOR  ACCOUNTING  AND  NE  EXEAT  OR  INJUNCTION. 

(Title.) 

The  petition  of .  of ,  respectfully  represents: 

That  he  is  [state  interest  in  trust  or  on  which  Tie  founds  his  right  to  petiti(nL\ 

That 1  the  trustee  of  the  trust  created  by  will  of ,  deceased, 

Appointed  by  said  will  (or  by  this  court)  (is  about  to  remove  from  this  State 
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certain  property  belonging  to  and  constituting  (a  part  of)  said  trust  estate^ 
to- wit:  [gtate  particularti]  )•  or  Tis  improperly,  or  illegally)  using  {or  about  to 
use)  {or  is  about  to  improperly  or  illegally  invest)*  the  trust  property  \9taU 
particulars  fuUyJ] 

Wherepork,  petitioner  prays  that  said trustee  be  cited  to  render 

and  settle  his  accounts;  that  he  be  removed  (and ,  of ,  appointed) 

as  trustee  of  said  trust,  (and  that  a  writ  of  ns  exeat  be  issued  by  said  court  to 
keep  said  trust  property  from  being  removed  out  of  this  State  by  said  trustee ; 
<&r,  that  an  injunction  be  issued  and  that  said  trustee  be  enjoined  and 
restrained  from  [state  purpose  of  ii\function.'] 

[verification.] 

*  Allegations  not  within  the  knowledge  of  the  petitioner  may  be  made  on 
information  and  belief,  and  the  petition  should  show  facts  to  justify  the 
removal  of  the  trustee.  Probably  the  complaint  might  be  made  by  a  surety 
in  the  bond  of  the  trustee,  or  any  person  interested.  Proceedings  for  ne  exeat 
or  injunction  are  not  likely  to  be  often  necessary.  A  restraining  order 
coupled  with  an  order  to  show  cause  may  be  sometimes  necessary  or  con- 
venient. 

It  would  seem,  under  the  last  clause  of  §  4030,  that  in  a  proper  case  the 
County  Court  could  issue  a  writ  of  ne  exeat  or  grant  an  injunction  on  the 
petition  of  the  trustee  against  any  other  person  in  possession  or  occupation 
of  any  of  the  trust  property.  In  relation  to  the  trust  estate  the  Jurisdictioa 
seems  to  be  concurrent  with  the  Circuit  Court 


No.  182.    (§  2786.) 
AFFIDAVIT  FOR  WRIT  OF  NB  EXEAT. 


(TiTLB.) 

State  of  Wibcoksih, 

COUKTY. 


'Ibb. 


-,  being  duly  sworn  on  oath,  says  that  (on  or  about  the day  of 

-,  18 — ,) ,  the  trustee  named  in  the  will  of ,  deceased,  {or 


appointed  to  execute  the  trust  created  by  the  will  of ^  deceased,) 

informed  this  deponent  (or  said  in  the  presence  of  this  deponent)  that  he  was 

going  to  move  to  the  State  of in  about  two  weeks  [or  etats  whateoor 

facts  tend  to  show  intention  to  remove  the  trust  property  from  the  juriedidioiL]^ 
Subscribed  and  sworn  to  before  me  this  -^  day  of  ) 


■,  A.  D.  18—* 


*The  affldayit  may  be  made  by  the  petitioner  or  ''some  indifferent  wit* 
DOBS,*'  and  must  make  it  appear  satisfactorily^  that  sufficient  grounds  exist  Ibr 
granting  the  writ    An  affidavit  is  necessary  in  all  cases. 
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No.  188.    (§g  2784,  2785,  2786.) 
ORDER  FOR  WRIT  OF  NE  EXEAT  AND  FOR  HEARING. 

(TiTLB.) 

On  readinj^  and  filing  the  petition  of and  affidavit  of ——,  ftom 

■which  it  appears  that ,  trustee  of  the  trust  created  by  the  will  of  , 

deceased,  is  about  to  remove  (a  part  of)  said  trust  property  out  of  this  State; 

and  said  petition  praying  that  said be  removed  (and ,  of ^ 

appointed)  as  trustee  of  said  trust: 

It  IB  Ordered,  that  said  petition  be  heard  at  a term  of  this  court, 

to  be  held  at,  etc,  on  the Tuesday,  etc. ;  and  that  notice  thereof  be 

given  by  personal  service  of  such  notice  on  said at  least days 

before  said  term,*  (and,  etc.) 

It  is  Further  Ordered,  that  a  writ  of  ne  exeai  be  issued  against  the  said 

to  keep  him  from  removing  beyond  the  Jurisdiction  of  this  court  with 

said  trust  property;  and  that  he  give  bond  in  the  sum  of dollars,  with 

sufficient  sureties  for  the  performance  of  whatever  Judgment  may  be 

made  in  the  premises ;  and  that  the  penalty  of  the  bond  and  security  to  be 
given  be  endorsed  on  such  writ* 

Dated ,  A.  D.  18—.  * 

By  the  Court, 

,  Oovnty  Judg9, 

*  If  the  petition  asks  for  the  appointment  of  another  trustee,  notice  to  all 
persons  interested  should  be  required  also.  The  notice  should  be  issued  at 
the  same  time,  or  before  the  writ    It  is  equivalent  to  the  summoni.    (g  2784.) 


No.  184.    (§§  2784,  2786,  40aa) 

WRIT  OF  NE  EXEAT. 
Btatb  of  WifiooNsm, 


rsm, ) 
r.      ) 


88. 

County. 


The  State  of  Wisconsin  to  ih»  Sheriff  cf Oouniff^  Gbbstzmos 

Whereas,  it  Is  represented  to  us  in  our  County  Court,  on  the  part  of  — > 

petitioner,  against ^  trustee  of  a  trust  created  by  the  will  of ^ 

deceased,  (amongst  other  things)  that  the  said ,  trustee,  is  (mismanaging 

said  trust  estate  and  ought  to  render  and  settle  his  accounts,)  and  designs 
quickly  to  go  into  parts  without  this  State,  as  by  oath  made  on  that  behalt 
appears,  which  tends  to  the  great  prejudice  and  damage  of  the  (said  peti- 
tioner, or)  beneficiaries  of  said  trust: 

Therefore,  in  order  to  prevent  this  injustice,  we  hereby  command  you 

that,  without  delay,  you  do  cause  the  said personally  to  come  before 

you  and  give  bond  and  security  in  the  sum  of dollars,  for  the  perform- 
ance by  him  of  whatever  Judgment  may  be  made  in  the  premises  by  our  said 
court. 

And  in  case  the  said shall  refuse  to  give  such  bond  and  security,* 

tlien  you  are  to  commit  him,  the  said ^  to  the  common  Jail  of  your 

county,  there  to  be  kept  in  safe  custody  until  he  shall  do  it  of  his  own  accord ; 
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and  when  you  have  taken  such  seciirity  you  are  forthwith  to  make  and  return 
a  certificate  thereof  to  our  said  County  Court  distinctly  and  plainly  under 
your  hand,  together  with  this  writ 

W1TNBI88  the  Hon. ,  Judge  of  said  County  Courts 

[bbal.]  at of ,  in  said. County,  thia day  of 

,  0<nintif  Judge, 

EinX)R8BUEirT. 

By  order  of  the  court,  let  the  defendant,  the  said ^  give  bond  with 

(two)  sufficient  sureties  in  the  sum  of  > 

^  OcwUif  Jmdg^ 

*  The  bond  on  writ  of  m  «mi<  is  given  to  the  sheriff  officially. 


No.  186. 
RETURN  OF  SHERIFF. 

(F«ft«M.) 

I  do  hereby  certify  and  return  that  I  have  caused  the  within  named         ■ 

personally  to  come  before  me,  and  he  has  giyen  bond  with sureties  in 

the  sum  of  $ ,  according  to  the  comniaod  of  the  within  writ;  (or)  that 

tlie  within  named is  not  to  be  found  in  my  bailiwick;  {or)  that  I  have 

caused  the  within  named personally  to  come  before  me«  and  he  having 

refused  to  give  the  bond  and  security  within  mentioned,  I  have  his  body  in 
the  common  Jail  of  the  County  of ^  under  my  custody. 

Dated ^  18-^ 


No.l8e.    (§2780.) 
BOND  ON  NE  EXEA.T. 

(Obligation  in  usual  form,  ''To ^  Sherift  of  County,  Stili  of 

Wisconsin.") 

(Recitals  and  condition  as  follows :) 

Whkrbab,  the  above  bounden  ■  has  been  arrested  by  said  sheriff  upon 
a  writ  of  ne  exeat  Issuing  out  of  and  under  the  seal  of  the  County  Court  of 

County,  in  a  certain  matter  therein  pending  wherein is  petl. 

tioner  and  complainant  against  said       ■     ■  in  the  matter  of  the  trust  created 

by  the  will  of — ,  deceased,  and  the  said is  now  in  custody  of  the 

said ,  sheriff  as  aforesaid,  by  virtue  thereof: 

Now,  Thsbbforb,  the  condition  of  this  obligation  is  such  that  if  the  said 

shall  well  and  truly  perform  whatever  Judgment  may  be  made  in  the 

premises,  in  said  matter,  by  said  County  Court,  then  this  obligation  to  be 
void ;  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  presence  of — 

— —  [OBAIk] 

— — [SBAI..] 

[BBAL.] 

[JUSTIFIOATXON  OF  SXIBBTIBS.] 


\ 
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No.  187.    (g  2780.) 
ANSWER  BY  AFFIDAVIT  TO  PETITION  FOR  NB  EXEAT. 

(TlTLB.) 

(Venue,) 

For  answer  to  the  petition  of herein,  the  said ,  being  first  duly 

sworn  on  his  oath,  says,  that  at  all  times  since  his  appointment  as  trustee  of 
the  trust  created  by  the  will  of ,  deceased,  he  has  been  ready  and  will- 
ing, whenever  required,  and  is  now  ready  and  willing  to  render  and  settle  his 
accounts  of  the  trust  estate  in  his  hands,  and  to  abide  by  and  perform  any 
proper  order  or  judgment  of  the  court  in  the  premises;  that  he  does  not 
design  or  intend,  and  never  has  designed  or  intended,  to  remove  any  part  of 
said  trust  property  from  this  State,  and  does  not  intend,  and  never  has  intended, 
to  leave  this  State  for  any  but  temporary  purposes,  and  with  the  purpose  of 
speedily  returning  thereto,  (until  he  has  fully  settled  his  accounts  as  such 
trustee  and  paid  and  delivered  to  the  person  entitled  thereto  all  the  money 
and  property  in  his  hands  as  such  trustee,  or  as  the  facts  may  be.)* 

Subscribed  and  sworn  to  before  me,  this  ) 
day  of ,  A.  D.  18—.  i 


*Add  affidavits  of  any  other  i>ersons  to  facts  known  to  them,  which 
strengthen  the  defense  against  the  writ  The  answer  may  be  formal,  verified 
hy  affidavit 


No.  188.    (§  2786.) 

ORDER  DISCHARGING  WRIT  OF  NE  EXEAT. 

(Tttlb.) 

The  court  being  satisfied  by  the  affidavit  of  ■  (and )  that  there  is 

no  reason  for  the  restraint  of ,  trustee  of  the  trust  created  by  the  will 

of ,  deceased,  by  the  writ  of  ne  exeat  issued  herein: 

It  is  Ordbbed,  that  said  writ  be  discharged. 

Dated ,  A  D.  18— .  By  the  Court, 


>  OcurUy  Judff$, 


No.  189.    (§§2773,2776,2779,4080.) 

ORDER  FOR  HEARING  AND  RESTRAINING  TRUSTEE. 

(TnxB.) 

On  reading  and  filing  the  petition  of ^  representing  (among  other 

things)  that ,  trustee  of  the  trust  created  by  the  will  of ,  deceased, 

is  [state  substance  of  complaint,]  and  praying  for  an  injunction  to  restrain  l\im 
therefrom  (and  that  he  be  removed  and appointed  as  such  trustee.) 

It  18  Obdersd,  that  said show  cause,  ii  any  he  have,  before  this 

court,  at  a term  thereof,  to  be  held  at  the  (Court  House)  in  the of 

88 
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on  the Taesday  (being  the day)  of ,  A.  D.  18— ^  why  he  shonld 

not  refrain  fhim  [acts  complainsd  cf^l  (and  why  he  should  not  be  removed  and 

the  said appointed)  as  such  trustee;  and  that  in  the  meantime  and 

until  such  hearing  he  refrain  from  [act*  to  be  restrained.] 

It  is  Further  Ordered^  that  a  copy  of  this  order,  together  with  a  copy 

of  said  petition,  be  served  on  the  said ,  personally,  at  least days 

before  said  term,*  (and,  etc.) 

Dated, ,  18—.  By  the  Court, 

1  County  Jttdge, 

*  If  the  Question  of  appointment  of  another  trustee  is  to  be  conddered,  ft 
notice  Bhonid  be  given  to  all  persons  interested  as  well  as  to  the  trustee. 


No.  190.    (§277a) 
UNDERTAKING  ON  INJUNCTION. 

(TlTLB.) 

Whereas. has  applied  (or  is  about  to  apply)  to  the  County  Court  of 

County  for  an  injunction  to  restrain ,  trustee  of  the  trust  created 

by  the  will  of ^  deceased,  from  [state  purpose,] 

Now,  Therefore,  I,  the  said ,  {or  we, and ^  do  under- 
take to  pay  to  the  said all  such  damages,  not  exceeding dollars, 

as  he  may  sustain  by  reason  of  such  injunction,  if  the  court  shall  finally 
decide- that  the  petitioner  was  not  entitled  thereto;  such  damages  to  be  ascer* 
tained  and  determined  by  said  County  0>urt.* 


[justification  bt  sureties.] 

*  When  an  injunction  is  prayed  for  against  a  trustee,  by  one  who  has  the  ben- 
eficial interest  in  the  property,  thous:h  the  statute  requires  the  undertaking, 
sureties  would  not  usually  be  required.  But  cases  may  arise  where  they 
should  be.  A  copy  of  undertaking  should  be  attached  to  and  served  with  tlie 
petition  and  order. 

No.  191.    (§4080.) 

INJUNCTION. 

ipaption.) 
(Titlb.) 

The  order  that  ,  trustee,  etc.,  show  caus^  eta,  having  been  retoned 

duly  served  on  said ,  as  therein  required,  and  [reeite  appearaifkoe  ef 

parties  and  proceedings  thereon.]* 

It  is  Ordered,  that  said be,  and  he  is  hereby,  commanded  to  refrain 

from  [state  acts  retrained]  until  the  further  order  of  this  court;  (and  if 
accounting  is  required  — 

(It  is  Further  Ordered,  that  said render  and  settle  hie  acoounta 

as  trustee,  etc.,  at  a term  of  Uds  court,  to  be  held,  etc)* 

Dated, ,  Ift-n,  By  the  Court, 

fc  Oouniff  J%dg4. 
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*  The  circumstances  which  would  render  an  injunction  agqtfst  a  trustee 
necessary  would  usually  justify  his  removal  and  the  appointm4i  of  another, 
lu  thaticase  all  parties  interested  should  have  notice  or  the  proceedings  and 
of  the  settlement  of  the  accounts,  and  the  hearing  might  be  at  the  same 
time.  If  they  have  had  notice  before  the  issuing  of  the  injunction,  an  ad* 
Journment  to  a  8i>eciai  term  appointed  for  the  purpose  would  be  most 
convenient 


Ko.  192.    (§  8962.    See  Rule  VIIL) 
PETITION  FOR  GUARDIAN  TO  MINOB& 
Ik  thb  Mattbb  of 


Minor  (Hein,  (Legatees  or  Devisees)  qf 


Deceased,) 

The  petition  of ,  of  the of ^  respectftdly  lepresentis 

That  [full  Tume,]  bom  [date  ofbirtJi,]  18—, 

born 18 — , 

are  minors,  and  reside  in  the of ^  and  have  estate  within  the  State 

of  Wisconsin  (w,  if  non-residents,  within  said  County  of .) 

That  the  petitioner  is  [state  relationship]  to  said  minors. 

That  the  personal  property  of  said  minors  does  not  exceed  the  value  of 

dollars,  and  the  annual  income  from  their  real  estate  does  not  exceed 

dollars,  as  petitioner  is  informed  and  believes.    (If  there  are  otliers  as 

near  or  nearer  of  kin  to  the  minors  than,  the  petitioner,  give  names  and  resi- 
dences. If  within  the  Jurisdiction,  notice  should  be  given  to  them  or  their 
consent  obtained.)* 

Whbrbfobe,  petitioner  prays  that or  some  suitable  person  be  nomi- 

nated  and  appointed  guardian  of  the  (persons  and)  estate  of  said  minors. 


[VKKIFICATION.] 

*  If  by  other  than  the  parents,  and  a  parent  be  living  in  the  State,  preount$ 
notice  must  be  given  to  the  parent    (Rule  X.,  §  2;  Forms  245,  246.) 


NOHINATION  BT  MINOB  OYBB  FOUBTEEK. 

I, ^  one  of  the  minors  above  named,  over  the  age  of  fourteen  years, 

•do  hereby  nominate ,  of  the of and  ask  that  —  be  approved 

1)y  the  court  and  appointed  as  my  guardian. 


Nomination  made  and  signed  in  open  court  this  — day  of ,  A.  B. 

»  ,  County  Judg&, 
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^  No.  193.    (§  8968.) 

ORDER  FOR  NOTICE  TO  MINOR  OVER  FOURTEEN,  AND  TO 

NEXT  OF  KIN. 
(Title.) 

It  appeariDg  to  the  court  (fmm  the  petition  of ,  cr  otherwite,)  that  it 

is  necessary  that  a  guardian  be  appointed  for  \TMaMt  cf  minoTi\  (minor  heirs, 

legatees  or  devisees  of         ■   ,  deceased) ;  and  it  appearing  that ,  one 

of  said  minors,  is  above  the  age  of  fourteen  years  and  a  resident  of  this 
countji^,  and  has  not  nominated  a  guardian : 

It  is  Ordered,  that  said  petition  be  heard,  etc^  [in  unuUfarm.'] 

It  is  Further  Ordered,  that  said be  notified  and  required  to 

appear  l>eforc  this  court  {or  a  Justice  of  the  peace  in  a  proper  eaw^  and  nom- 
inate n  suitable  person  for guardian. 

(It  IB  Further  Ordered,  that  notice  of  the  time  and  place  of  said  hearing 

be  served  personally  on , , ,  the  next  of  kin  to  said  minors^ 

at  least  ten  days  before  said  day  of  hearing.)* 

Dated ,  18—.  By  the  Court, 

^  OovfUjf  Jui^ 

*  It  is  usual  in  practicA  and  convenient  for  all  the  next  of  kin  to  unite  in  or 
consent  to  the  application  in  writing,  and  formal  notice  to  them  is  seldom  nec- 
essary. If  the  minor  has  a  living  parent  residing  in  the  State  who  does  not 
make  the  petition,  notice  must  be  given  to  the  paxent. 


No.  194.    (%  8963.) 

NOTICE  TO  MINOR  OVER  FOURTEEN  TO  NOMINATB 

GUARDIAN. 
(Title.) 

To ,  cf ,  Minor ^  {Heir,  Legatee  or  Devieee)  of ,  Deceaeed: 

You  are  hereby  notified  and  required  to  appear  before  tlie  County  Court  (or» 

in  a  proper  ease,  a  Justice  of  the  peace,)  of Coun^  and  nominate  some 

suitable  person  to  be  appointed  as  your  guardian,  and  if  you  neglect  for 
ten  days  after  this  notice  is  Served  on  you  to  nominate  a  suitable  person,  the 
court  will  nominate  and  appoint  a  guardian  for  your  (person  and)  estate. 

Dated ,18-1. 

t  Oaunig  Judg$, 


TSTo.  196.    (§§  8963, 8968.) 

ORDER  NOMINATING  GUARDIAK. 
(TitlbO 

It  appearing  to  the  court  from  the  petition  of  that  Inamei  cf  mAMft] 

residing  in (are)  minors  and  have  estate  in  this  State  (or  county). 

That  the  said is  above  the  age  of  fourteen  years  and  has  nominated 

,  of ,  for guardian  {or  has  neglected  for  ten  days  after  being 

required  by  the  court,  etc.)  [recite facte  fuUp,] 
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And  it  fbrther  appearing  that ,  of ,  is  a  proper  and  suitable 

person  to  be  guardian  of  said  minors. 

Til  at  the  personal  property  of  said  minors  does  not  exceed dollars 

in  value,  and  that  (they)  have  real  estate,  the  annual  income  from  which  does 
not  exceed dollars : 

It  is  Ordered,  that  said be,  and  he  is  hereby,  nominated  (and  ap- 
proved) as  guardian  for  said  minors,  and  that give  a  bond  to  said 

minors  in  the  sum  of dollars,  with  (two)  sufficient  sureties,  conditioned 

as  required  by  law,  and  that  upon  the  filing  and  approval  of  such  bond  by 

the  court be  appointed  and  letters  be  to  -^—^  issued  as  guardian  of 

the  (persons  and)  estate  of  said  minors.* 

Dated ,  18—.  By  the  Court, 

,  OouMty  Judge, 

*  In  case  of  a  testamentary  guardian  the  order  would  simplv  recite  his 
appointment  by  the  will  and  fix  the  amount  and  number  of  sureties  required 
in  the  bond. 


No.  196.    (§§8966.) 

BOND  OP  GUARDIAN  FOR  MINOR  i 

Know  all  Mbn  bt  these  Presents,  That  we ,  of  ,  principal, 

and ,  of ,  sureties,  are  held  and  firmly  bound  unto , 

(minor  heir  of ,  late  of ,  deceased,)  in  the  penal  sum  of 


dollars,  to  be  paid  to  the  said  minor, heirs,  executors  and  administra- 

ton,  for  which  payment,  well  and  truly  to  be  made,  we  do  bind  ourselves,  our 
and  each  of  our  heirs,  executors  and  administrators,  Jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of ,  A.  D.  18 — . 

The  condition  of  this  obligation  is  such,  that,  whereas,  application  hath 
been  made  to  the  County  Oourt  of  County,  State  of  Wisconsin,  for  the 

appointment  of  a  guardian  to  the  above  named,  minor,  and  the  above  bounden 
principal  having  been  duly  nominated  and  approved  for  said  trust,  (or, 

is  in  and  by  the  last  will  and  testament  of ,  deceased,  appointed 

guardian  of  the  above  named  minor): 

Now,  Therefore,  if  the  said ^  being  appointed  by  said  court  guar- 
dian of  the  said  minor,  do  and  shall  make  a  true  inventory  of  all  the  estate, 

real  and  personal,  of  said  ward  that  shall  come  to possession  or  knowl- 

edge,  and  return  the  same  unto  the  County  Court  of  the  proper  county,  within 
such  time  as  the  Judge  shall  order;  dispose  of  and  manage  all  such  estate 
according  to  law  and  for  the  best  interests  of  the  ward,  and  faithfully  dis- 
charge   trust  in  relation  thereto,  and,  also,  when  required,  in  relation  to 

the  care,  custody  and  education  *  of  the  ward ;  render  an  account,  on  oath,  of 

the  property,  real  and  personal,  of  the  ward  in hands,  and  all  proceeds  or 

interest  derived  therefrom,  and  of  the  management  and  disposition  of  the 

same,  within  one  year  after appointment,  and  annually  thereafter,  and  at 

such  other  times  as  the  proper  court  shall  direct;  and  at  the  expiration  of 

—  trust  settle account  with  the  County  Court  or  with  the  ward,  if 

shall  be  of  full  age,f  or  with  —  -  legal  representatives,  and  pay  over  and 
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delirer  all  the  property,  real  and  personal,  remaining  in hands  or  due 

from on  such  settlement,  to  the  person  lawfully  entitled  thereto ;  then 

this  obligation  shall  be  void;  otherwise  it  shall  be  and  remain  in  full  force 
and  virtue. 
Sealed  and  deliyered  in  the  presence  of— 

__  [SSAI^] 

_.^  ^_^  -.^_ [BBAIi.] 

■  [SEAI..] 

^ [SBAIfc] 

[JUSTIFICATZOK  OT  SUKBTTBS.] 

*  If  the  hond  is  by  guardian  of  a  lunatic  or  spendthrift,  omit  '*  and  educa» 
tion."    See  Form  203. 

f  Instead  of  "full  age"  insert  "competent,"  and  when  the  word  " minor •• 
occurs  in  recitals  and  condition  insert  instead  thereof  the  name  of  the  ward. 
If  settlement  is  made  with  the  ward,  a  statement  of  it  must  be  filed.  Biile> 
X.,  §§  12-15. 

No.  197. 
LETTERS  OF  GUARDIANSHIP  TO  MIKOBa 
Statb  op  WisooKsra,  [  ^^ 


County. 


The  State  of  Wisgonbik  to  aU  whom  it  may  eone&my  and  e$peeiaUy  to  » 

Greeting  : 

Know  Ye,  that  whereas  application  has  been  made  to  the  County  Court  of 
said  county  for  the  appointment  of  a  guardian  to  [names,  ages  and  reeidenoo 
of  minors;  recite  nomination  by  any  over  fourteen,  or  notice  and  neglect  Uh 
nominate  or  absence  from  State,  ete»'\ 

And  it  appearing  to  the  court  that  it  is  necessary  to  appoint  a  guardian  to 

said ,  and  the  said having  been approved  for  said  trust  by 

the  court,  and  having  given  bond  as  required  by  law,  which  has  been 
approved,  filed  and  recorded  in  said  court: 

Now,  Therefobe,  trusting  in  your  care  and  fidelity,  we  have  appointed^ 

and  do  by  these  presents  appoint  you,  the  said ..as  such  guardian 

;  hereby  authorizing  and  empowering  you  to  take  and  have  the  (cus- 
tody of  the  person  of  said ,  and  the  care  of education,  and  the)* 

care  and  management  of estate  until arrive  at  the  age  of  twenty. 

one  years,  or  until  you  shall  be  discharged  according  to  law. 

And  requiring  you  to  make  a  true  inventory  of  all  the  estate,  real  and  per* 
sonal,  of  the  said  ward  that  shall  come  to  your  possession  or  knowledge,  and 
to  return  the  same  into  the  said  County  Court  within  such  time  as  the  judge 
shall  order;  to  dispose  and  manage  all  such  estate  according  to  law  and  for 
the  best  interest  of  the  ward,  and  faithfully  to  discharge  your  trust  in  relation 
thereto,  and  also,  when  required,  in  relation  to  the  care,  custody  and  educa- 
tion of  the  ward ;  to  render  an  account  on  oath  of  the  property,  real  and  per. 
sonal,  of  the  said  ward  in  your  hands,  and  all  proceeds  or  interest  derived 
therefrom,  and  of  the  management  and  disposition  of  the  same,  within  one 
year  after  your  appointment,  ana  annually  thereafter,  and  at  such  other  timea 
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as  the  proper  court  shall  direct ;  and  at  the  expiration  of  your  trust  to  settle 
your  account  with  the  County  Court  or  with  the  ward,  if  he  shall  be  of  full 
age,  or legal  representatives,  and  to  pay  over 'and  deliver  all  the  prop- 
erty, real  and  personal,  remaining  in  your  hands  or  due  from  you  on  such 
settlement  to  the  person  lawfully  entitled  thereto. 
rsxAiiil  ^  TESTiMomr  Whbbbof,  we  have  caused  the  seal  of 

^  our  said  County  Court  to  be  hereunto  afl^ed. 

Witness  the  Hon. ,  Judge  of  our  said  court,  at 

,  in  said  Coon^,  this day  of ,  A.  D. 

18-% 

1  Oounty  Judge. 

^  If  the  wards  have  a  parent  living  entitled  to  the  custody,  omit  this. 


No.  198.    (§8976.) 

PETITION  FOR  GUARDIAN— INSANE  OR  INCOMPETENT. 

In  the  matter  of » insane. 

The  petition  of      ■      ,  of  the of  ,  respectfully  represents: 

That ,  of  the of is  [truant,  or  aihar  eame  qf  menial  incot- 

paeitf/y  stating  ths  faeU  briefly  bia  dearly.} 

That has  personal  property  in of  the  probable  value  of 

dollars,  and  real  estate ,  the  annual  income  from  which  does  not  exceed 

•^—  dollars,  as  petitioner  is  informed  and  believes; 

That  by  reason  of  such  [eatue,  at  above  ttated^'\  the  said  .  is  mentally 
incompetent  to  have  the  charge  and  management  of property 

That  the  petitioner  is  [etaie  relationship^  or]  a  friend  of  said . 

Whbbbforb,  petitioner  prays  that ,  of ,  or  some  other  suitable 

person,  be  appointed  guardian  of  the  person  and  esta^^e  of  said  . 

[ybbifioatiok.] 

No.  199.    (§  8978.) 

PETITION  FOR  GUARDIAN— SPENDTHRIPP, 

In  the  matter  of ,  spend thrifL 

The  petition  of ,  of  the of ,  respectfully  represents  s 

That ,  of  the of ,  (by  excessive  drinking,)  is  (unable  to 

attend  to  business,  or  lost  to  self-control,  and  thereby  greatly  endangers  his 
health,  life,  or  property,  or  an  unsafe  person  to  remain  at  large,  or  by  gaming, 
or  idleness,  or  debauchery,)  [state  kind  of  debauchery,]  so  spends,  wastes,  and 
lessens  his  estate  as  to  endanger  his  own  (or  his  family's)  support,  and  to  ex- 
pose the  town,  (city  or  county,)  to  charge  and  expense  for  such  support 

That  said has  personal  property  in  this  State  of  the  probable  value 

of dollars,  and  real  estate ,  the  annual  income  from  which  does  not 

exceed dollars,  as  petitioner  is  informed  and  believes ; 
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That  petitioner  is  [ttate  relationship,]  (a  friend,  or  supervisor,  or  Jostioe  of 
the  peace  of  said of ,  of  which  said is  an  inhabitant) 

Wherbforb,  petitioner  prays  that ,  of ,  or  some  other  suitable 

person,  be  appointed  guardian  of  the  person  and  estate  of  said  > 

[yerificatiok.] 


Ko.  aOO.    (§§  8976,  8978.) 
ORDER  FOR  HEARING  PETITION  FOR  GUARDIAH. 

fTlTLB. 

Upon  the  verified  petition  of ,  representing,  among  other  things,  that 

,  of  the of ,  has  estate  in  this  State,  and  is  [recite  the  reatofi 

for  the  application  stated  in  the  petition,] 

That  the  petitioner  is of  said ,  and  praying  that ,  or  some 

other  suitable  person,  be  appointed  guardian  of  the  person  and  estate  of  said 


It  is  Ordered,  that  said  petition  be  heard  at  a  .  term  of  satd  County 

Court,  to  be  held  in  and  for  said  County,  at  the  (Court  House,)  in  the of 

,  on  the Tuesday,  (being  the day,)  of ,  A.  D.  18 — , 

It  is  Further  Ordered,  That  notice  of  the  time  and  place  of  hearing  the 

case  be  given  to  the  said by  personal  service  of  such  notice  on  him  (or 

if  an  insane  patieut  in  hospital,  on ,  M.  D.,  Superintendent  of  the 

hospital  for  the  insane,)  not  less  than  twenty  days  before  the  time  so  appointed 
(and  that  the  said  ,  if  able  to  attend,  be  produced  before  this  Court  on 

the  hearing.)*  By  the  Court, 

Dated ,  A.  D.  18-^  ,  OouMy  Jttdfft. 

^  The  clause  in  parenthesis  to  be  omitted  in  case  ot  a  spendthrift 


No.  201. 

NOTICE  OF  HEARING  PETITION  FOR  GUARDIAN. 

State  op  Wisconsin,  ) 
OouNTT.       r 

Notice  is  hereby  given  that  at  the  ..i^-^  term  of  the  County  Court  to  be 

held  in  and  for  said  County,  at  the  (Court  House,)  in  the  of ,  in 

said  County,  on  the Tuesday  (being  the day,)  of ,  A.  D.  18—^ 

at  10  o'clock  A.  M.,  the  following  matter  will  be  heard  and  considered: 

The  verified  petition  of for  the  appointment  of  a  guardian  for 

of ,  alleged  to  be  mentally  incompetent  to  have  the  charge  and  manage* 

ment  of  his  property,  (or  who  it  is  alleged  by  excessive  drinking,  etc.,  or  by 
gaming,  etc.,  following  allegation  of  the  petition,  so  that  the  defendant  may 
know  from  the  notice  with  what  he  is  charged.) 

Dated ^  18-%  By  order  of  the  Court, 

t  OowfUyJmd§$. 
To 
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No.  202. 
ORDER  FOR  APPOINTMENT  AND  BOND  OP  GUARDIAN. 

(papiian.) 

(TiTLB.) 

The  Terified  petition  of for  the  appointment  of  a  gaardian  for  the 

person  and  estate  of ,  of  the of ^  coming  on  to  be  heard  at 

this  time ; 

And  [recite  appsaranee  cf  parties  and  proeeedingt  on  the  hearing^  and  reaeone 
for  not  producing  insane  defendant,  if  not  produeed.l  it  appearing  after  a  full 
hearing  and  examination  upon  such  petition : 

First,    That  notice  of  the  time  and  place  of  such  hearing  has  been  duly 

given  to  said ,  as  required  by  law,  and  the  order  of  this  Court  made 

herein  on  the day  of ,  A.  D.  18 — 

Seamd.    That  said is  [set  out  fully  the  facts  as  found  vihich  render 

the  appointment  of  a  guardian  necessary  or  proper,] 

Third.    That  ttie  personal  property  of  said does  not  exceed  the  value 

of dollars,  and  the  annual  income  from real  estate  does  not  exceed 

dollars. 

Fourth.  That ^  of  the  —  of ^  is  a  competent  and  suitable  per- 
son to  be  appointed  as  guardian  of  the  person  and  estate  of  said . 

Thbbetore,  it  IB  Ordered,  that  said be,  and  is  hereby,  appointed 

guardian  of  the  person  and  estate  of  said  ;  that  he  give  a  bond 

to  said in  the  sum  of dollars,  with  sufficient  sureties, 

conditioned  as  required  by  law.  And  that  upon  the  filing  and  approval  of 
such  bond  by  the  Court,  letters  of  guardianship  oi  the  person  and  estate  of 
said be  issued  to  .  By  the  Court, 

Dated ^,A.D.  18— b  ^County  Jud^ 


No.  208.    (gg  8966. 8981.) 
BOND  OP  GUARDIAN  — INSANE  OR  SPENDTHRIPT. 

Know  all  Men  by  these  Presents,  That  we, y  of  ,  principal, 

and and  ,  of ,  sureties,  are  held  and  firmly  bound  unto 

,  of 1  in  the  penal  sum  of dollars,  to  be  paid  to  the  said 

heirs,  executors  and  administrators,  for  which  payment,  well  and  truly  to  be 
made,  we  do  bind  ourselves,  our  and  each  of  our  heirs,  executors  and  admin^ 
istrators,  Jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  ot ,  A.  D.  18 — . 

The  Condition  of  this  obligation  is  such,  that,  whereas,  application  has 

been  made  to  the  County  Court  of County,  State  of  Wisconsin,  for  the 

appointment  of  a  guardian  of  the  person  and  estate  of  the  above  named 

and  the  above  bnunden  principal  has  been  approved  for  said  trust. 

Now  Therefore,  If  the  said ,  being  appointed  by  said  Court  guar- 
dian of  the  said ,  do  and  shall  make  a  true  inventory  of  all  the  estate,  real 

and  personal,  of  said  ward,  that  shall  come  to possession  or  knowledge, 

(or  to  his  hands  in  this  State,)*  and  return  the  same  unto  the  County  Court  of 
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the  proper  Connty,  within  such  time  as  the  judge  shall  order;  dispose  of  and 
manage  all  such  estate  according  to  law,  and  for  the  best  interests  of  the  ward, 

and  faithfully  discharge trust  in  relation  thereto,  and  also  in  relation  to 

the  care  and  custody  of  the  person  of  the  ward ;  render  an  account,  on  oath, 

of  the  property,  real  and  personal,  of  the  ward  in hands,  (that  shall  come 

to  his  hands  in  this  State,)*  and  all  proceeds  or  interest  derived  therefrom, 
and  of  the  management  and  disposition  of  the  same,  within  one  year  after 

appointment,  and  annually  thereafter,  and  at  such  other  times  as  the 

proper  Court  shall  direct;  and  at  the  expiration  of trust  settle 

account  with  the  County  Court,  or  with  the  ward,  if  he  shall  be  competent, 

or  with legal  representatives,  And  pay  over  and  deliver  all  the  property, 

real  and  personal,  remaining  in hands,  or  due  from on  such  settle- 
ment, to  the  person  lawfully  entitled  thereto;  then  this  obligation  shall  be 
void ;  otherwise  it  shall  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of— 


[SKAL.] 
[SEAIfc] 

[bsau] 

[8BAI*.] 


[j  UBTlJriaA.TION  OT  BUKJITUBBi] 

^  In  case  the  ward  is  a  noA-resident 

Ko.  204. 
LETTERS  OF  OUARDLANSHIP—  INSANB  OR  SFENDTHBIFT. 

State  of  Wisoonbin,  )  „. 

•  ^  B8. 


COUNTT. 


} 


Thb  Statb  of  Wisconsin  to  aU  to  whom  U  majf  ooneom,  and  otpoddttig  to 
,  GBEBTma : 

Know  Ys,  that  whereas  application  has  been  made  to  the  Connty  Court  of 

said  County,  for  the  appointment  of  a  guardian  to » of ,  an  insane 

(or  incompetent,)  person,  (or  spendthrift) 

And  it  appearing  to  the  Court  that  it  is  necessary  to  appoint  a  guardian  to  said 

,  and  the  said having  been  duly  appointed  as  such  guardian  by 

the  Court,  and  having  given  bond  as  required  by  law,  which  has  been  ap» 
proved,  filed  and  recorded  in  said  Court; 

Now,  Thebefobe,  trusting  in  your  care  and  fidelity,  we  have  appointed, 

and  do  by  these  presents  appoint  you,  the  said  ,  as  such  guardian , 

hereby  authorizing  and  empowering  you  to  take  and  have  the  care  and  cus- 
tody of  the  person  of  said ,  and  the  care  and  management  of 

estate,  until  you  shall  be  discharged  according  to  law. 

And  requiring  you  to  make  a  true  inventory  of  all  the  estate,  real  and  per- 
sonal, of  the  said  ward,  that  shall  come  to  your  possesion  or  knowledge,  (or 
your  hands  in  this  State,)  and  return  the  same  into  the  said  County  Court 
within  such  time  as  the  judge  shall  order;  to  dispose  of  and  manage  all  such 
estate  according  to  law  and  for  the  best  interest  of  the  ward,  and  faithfully  to 
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discharge  your  trust  in  relation  thereto,  and  also  in  relation  to  the  care  and 
custody  of  the  ward ;  to  render  an  account  on  oath  of  the  property,  real  and  per- 
sonal, of  the  said  ward,  in  your  hands,  (or  that  shall  come  to  your  hands  in 
this  State,)  and  all  proceeds  or  interest  derived  therefrom,  and  of  the  manage- 
ment and  disposition  of  the  same,  within  one  year  after  your  appointment, 
and  annually  thereafter,  and  at  such  other  times  as  the  proper  Court  shall 
direct ;  and  at  the  expiration  of  your  trust,  to  settle  your  acccount  with  the 
County  Court  or  with  the  ward,  if  he  shall  be  competent,  or  — « legal  repre. 
sentatives,  and  to  pay  oyer  and  deliver  all  the  property,  real  and  personal, 
remaining  in  your  hands  or  due  from  yon  on  such  settlement,  to  the  person 
lawfully  entitled  thereto. 

[seal.]  In  testimony  whereof,  eta 

Witness,  etc 


TSfo.  206.    (§  8966,  Snbd.  1.) 
ORDER  FOR  INVENTORY  OF  GUARDIAH. 

(TiTLB.) 

Letters  of  guardianship  of  the  estate  of  said  .._  having  been  on  the  «*• 
day  of ,  A.  D.  18 — ,  duly  granted  and  issued  by  this  Court  to  ; 

And  it  appearing  that  the  estate  of  said  ward  consists of ; 

It  is  Obdbrbd,  that ,  said  guardian,  make  a  true  inventory  of  all  the 

estate,  real  and  personal,  of ward that  shall  come  to posses- 
sion or  knowledge,  (or  that  shall  come  to  his  hands  in  this  State,)  and  return 
the  same  unto  this  Court  within from  the  date  of  this  order.  * 

It  is  Further  Ordered,  That and ,  being  disinterested  per- 
sons, be  and  are  hereby,  appointed  appraisers,  for  the  purpose  of  appraising 
the  estate  and  effects  comprised  in  such  inventory. 

Dated ,  18—. 

,  OouiUy  Judge, 

*  The  time  within  which  an  inventory  should  be  ordered  will  vary  with  cir- 
cumstances. If  the  estate  consists  only  of  money  or  securities,  no  appraisal 
is  necessary,  and  it  is  sufficient  for  the  guardian  to  file  a  statement  or  schedule 
thereof,  and  charge  himself  therewith  in  his  accounts.  The  bond  is  to  file 
the  inventory  **  within  such  time  as  the  judge  shall  order."  If  there  is  real 
estate  and  chattels  an  inventory  and  appraisal  should  be  required  within  a 
reasonable  time. 

For  forms  of  oath  of  appraisers,  inventory,  and  appraisal,  see  Forms  No.  74, 
76,77. 

• 

No.  206.    (S  8970.) 

APPLICATION  OF  MARRIED  FEMALE  WARD  FOR  HER  ESTATE. 

(Title.) 

The  petition  of ,  of ,  respectfully  shows: 

That  she  is  a  minor  (or  one  of  the  minor  heirs  or  devisees)  of  |  and 

that  her  maiden  namb  was  .. 
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That ,  of ,  is  her  guardian,  duly  appointed  by  this  court  as  sach 

on  the day  of ,  A.  D.  18 — 

That  she  Is  now years  of  age  and  is  married  to ,  of , 

That  her  said  guardian  has  estate  belonging  to  her  in  iiis  hands. 

Wherefore,  petitioner  prays  that  her  said  guardian  be  discharged ;  that 

he  be  required  to  account  to  said  court  and  to  pay  over  and  deliver  to  her  all 

the  estate,  moneys,  credits  and  effects  remaining  in  his  hands  or  due  from 

him  on  such  settlement*  

[terification.] 

*  Usually,  in  such  cases,  the  guardian  will  appear  Toluntariiy,  and  the 
accounts  mav  be  settled  without  formal  notice.  If  he  will  not,  a  formal 
citation  to  show  cause  why  he  should  not  account,  pay  over  and  be  dis- 
charged may  be  issued. 

No.  207.    (§8975.) 

APPLICATION  OF  NON-RESIDENT  GUARDIAN  FOR  PROPERTT 

OF  WARD. 

(Title.) 

The  petition  of ,  of ,  respectfully  shows; 

That  he  is  the  guardian  duly  appointed  by  the Court  of 

County,  in  the  State  of ,  and  duly  qualified,  of  [state  names  of  wards, 

minor  heirs  of ,  deceased,  late  of ,  or  as  the  case  may  he^  who  reside 

in  said  county  of and  State  aforesaid. 

That ,  of ,  is  tlie  guardian  oif  the  estate  of  said  wards,  (or  is 

the  executor,  or  administrator  of  the of ,  deceased,)  resident  in 

the  county  of and  subject  to  the  Jurisdiction  of  this  court,  and  has 

possession  and  control  of  property  belonging  to  said  wards. 

That  he  presents  herewith  to  this  court,  to  be  filed,  (a  copy  of)  his  original 
appointment  together  with  a  copy  of  his  bond,  duly  authenticated. 

That  he  intends  thereon  to  apply  for  an  order  of  removal  of  said  property 
and  the  delivery  of  the  same  to  him,  to  be  removed  to  said  place  of  residence 
of  said  wards. 

He  therefore  prays  that  a  day  be  fixed  for  hearing  such  intended  applica- 
tion and  for  notice  thereof  to  be  given  to  the  said  .,  as  the  court  may 
direct* 

Dated ,  A.  D.  18—.  . 

*  The  time  and  place  of  hearing  must  be  fixed  by  order  as  in  other  cases, 
and  twenty  days'  notice  given  to  the  resident  guaraian,  executor  or  adminis- 
trator. As  notice  of  the  intended  application  is  to  be  given,  probably  it  might 
be  given  by  the  foreign  guardian  before  filing  his  applicatioii. 

No.  208.    (g  8978.) 

PETITION  OP  MINOR  OVER  FOURTEEN  FOR  CHANGE  OF 

GUARDIAN. 
(Title.) 

The  petition  of respectfully  shows: 

That  your  petitioner  was  fourteen  years  of  age  on  flf  — » day  of  ^ 

A.  D.  18—,  and  has  estate  in  this  State  (or  county). 
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That ,  of ,  Is  now  the  guardian  of  your  petitioner,  duly  ap- 
pointed by  this  court  when  the  petitioner  was  under  fourteen  years  of  age. 

That  your  petitioner  hereby  nominates ,  of ,  as  and  for 

guardian,  and  prays  that  said  -.^....  be  removed  and  that  said be 

appointed  in  his  place  as  guardian  of  your  petitioner's  (person  and)  estate.* 

Dated, ,  18—.  . 

*  If  any  doubt  exists  as  to  the  age  of  the  petitioner  notice  should  be  given 
to  the  guardian  before  revoking  his  letters.  Though  he  has  the  right  to  nomi- 
nate a  new  guardian,  the  court  may  cause  notice  to  be  given  in  its  discretion 
in  any  case. 

Ko.209.    (§8973.) 

ORDER  REMOVING  GUARDIAN  AND  APPROVING  NOMINATION 

BY  MINOR  OVER  FOURTEEN. 
(Title.) 

It  appearing  to  the  court  from  the  petition  of that  he  desires  to  have 

,  his  present  guardian,  removed,  and  that  he  has  nominated ,  of 

,  to  be  appointed  in  place  of  said ;  and  it  appearing  that  said 

petitioner  has  estate  in  this  county  (or  State). 

That  the  said has  attained  the  age  of  fourteen  years  and  that  said 

so  nominated  is  a  proper  and  suitable  person  to  be  guardian  of  said 

minor. 

That  the  personal  property  of  said  minor  does  not  exceed dollars  in 

value  (and  that  he  has  real  estate,  the  annual  income  from  which  does  not 
exceed dollars.) 

It  is  Ordered,  that  the  said ,  guardian  as  aforesaid,  be  removed  and 

that  the  letters  of  guardianship  issued  to  him  as  such  guardian,  on  the 

day  of ,  A.  D.  18 — ,  be  and  the  same  are  hereby  revoked,  and  that  said 

be  and  is  hereby  approved  as  guardian  for  said  minor,  and  that 

give  a  bond  to  said  minor  in  the  sum  of dollars,  with  (two)  sufficient 

sureties  conditioned,  as  required  by  law,  and  that  upon  the  filing  and  approval 

of  such  bond  by  the  court be  appointed,  and  letters  be  to issued 

as  guardian  of  the  (person  and)  estate  of  said  minor. 

Dated ^  18—.  ^  County  Judge. 

Ko.  210.    (§  8978.) 
CITATION  TO  OLD  AND  NEW  GUARDIAN  TO  SETTLE  ACCOUNT. 

(TiTLB.) 

State  of  Wibconsin,  )  ^^ 
County.       ) 

The  State  of  Wisconsin  <a and .' 

Whereas,  upon  petition  of ,  minor  (heir of .deceased,)  w1|o 

has  attained  the  age  of  fourteen  years,  the  said  .  has  been  removed  and 

the  said nominated,  approved  and  appointed  as  guardian  of  the  (person 

and)  estate  of  said  minor,  and  has  filed  his  bond  as  required  by  law,  which 
has  been  duly  approved: 
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Now,  THEHEroRB,  jou  are  hereby  cited  and  required  to  appear  before  onr 

County  Court  of  said  county,  at  a term  thereof  to  be  held  at  the  (Court 

House)  in  the of ,  in  said  county,  on  the Tuesday  (being  the 

day)  of ,  A.  D.  18—,  to  settle  the  account  of  said j  the  guar- 

^  are  hereby  directed  and  required 


dian  so  removed.    And  you,  the  said 

to  render  your  account  as  such  guardian  to  this  court,  as  prorided  by  law,  at 
4he  time  aforesaid,  for  settlement 
[6XAL»]  Witness,  eta 


^TlTLB.) 


Date. 


No.  211.    (§8971.) 
ACCOUNT  OF  GUARDIAN. 

^  GuardiaD.  • 

In  Aooouztt  with  said  Wabos. 


Dr. 


Or. 


18—. 


To  amount  of  personal  estate  per  Inyentory 

(or  balance  of  account  rendered).. 

Interest  received  of — 


44 


Rents  of  farm,  one  year,  to _ ... 

By  my  commissions  and  services,  2^  per 

cent  on  $796 

Balance 


Balance $7,098  84 


OneJialf  belonging  to  A.  B 

By  board  and  tuition  of  said  A.  B.  at 
(school)  to 


By  paid  for  school  books,  clothing,  eta: 
[Give  ikm».\ 

Total 

Balance 


One-half  belonging  to  B.  B. 
By  board  of  said  B.  R  at- 


to 


By  paid  for  school  books,  clothing,  etc.: 
[Qive  itemB.I 

Total 

Balance..... 


$e.821  74 

231  00 

65  60 

GOO  00 


$7,118  24 


$3,649  17 


$3,549  17 


$3,549  17 


$8,549  17 


$19  90 
7,098  84 


$7,118  24 


$225  00 


107  68 
8.216  54 


$8,549  17 


$104  00 


84  37 
8,860  80 

$8,549  17 
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Balance  on  hand : 
Belonging  to  A.  B. 

Belonging  to  B.  R. 


Total  on  hand.. 
Said  balance  consists  of: 

Note  of ,  secured  by  mortgage,  described 

in  inventory,  principal 

Note  of ,  date ^  for  five  years, 

at  8  per  cent,  secured  by  mortgage  on  (de- 
scribe real  estate)  in County 


Personal  property  rented  with  the  farm  of 
said  wards,  to  be  kept  good  by  tenant : 

12  cows  at  $25  00 |300  00 

80  sheep  at  $2  00 60  00 

Cash  on  hand 


Total  as  above. 


$8,216  54 
8,860  60 


$6,677  84 


$8,000  00 


$8,200  00 


860  00 
17  84 


$6,577  84 


The  real  estate  of  said  wards  (described  in  the  inventory  on  file)  is  rented 

to for  five  years  from  the day  of ,  18 — ^  with  the  above  stock, 

for  $500  cash  rent  per  annum  (in  advance),  the  quantity  and  quality  of  stock 
to  be  kept  good  by  him.  ^  Ouardiaau 


No.  212.    (§8071.) 
OATH  OP  GUARDIAN  TO  ACCOUNT. 


\ 


88. 


Stats  ot  Wibgon8in, 

COUNTT. 

,  being  duly  sworn,  on  oath  says:   That  he  is  the  guardian  of 

and ,  (minor  heirs  of ,  deceased,  or  as  the  case  may  be,)  and  that 

the  account  hereto  attached  is  in  all  respects  Just,  true  and  correct,  as  he  ver- 
rily  believes;  that  he  has  specified  therein  the  amount  of  property  received 
by  him  and  remaining  in  his  hands  or  invested  by  him,  and  the  nature  and 
manner  of  such  investment,  and  his  receipts  and  expenditures  during  the  year 
ending  the day  of ,  A.  D.  18 — . 

Deponent  further  says  that  A.  B.,  one  of  his  said  wards,  has  attended  school 

months  during  said  year  at school ,  and  that  B.  B.,  the 

other  of  said  wards,  has  attended  the public  school,  in  the of 


months  during  said  year. 


Deponent  further  says  that ,  one  of  the  sureties  upon  his  bond  as 

such  guardian,  has  removed  Arom  said  County  to during  the  year  for 

which  this  report  is  made.* 

(Jurat.)  . 

*  If  a  new  bond  is  required,  the  account  should  be  settled  upon  notice.  It 
would  be  proper  to  recite  in  the  new  bond  the  amount  found  to  be  in  his 
hands  on  the  settlement  If  examined  on  notice,  a  guardian  ad  litem  must  be 
appointed. 
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No.  218.    (§8086.) 

APPLICATION  FOR  CHANGE  OF  INVESTMENT  OF  WARIVfl 

PROPERTY. 
(Title.) 

The  petition  of ,  of ,  respectfully  shows: 

That  he  is  [state  relatioTUhip  to  ward,  or  how  petitioner  i$  intereeted  i»  hii 
eetate,] 

That  there  is  now  held  hy ,  the  guardian,  the  following  described 

property  of  said  ward,  to-wit:  [deeoription  of  stock  in  public  fundi,  banketodt^ 
or  other  property.] 

That  it  would  be  most  for  the  interest  of  said  ward,  and  of  all  concerned 
therein,  to  have  said  (stock,  or  estate  and  effects,  or  general  description  of 
character  of  property,)  sold  and  to  have  the  proceeds  of  such  sale  (and  the  oUier 
moneys  in  his  hands.)  invested  in  [state  proposed  iwoestment,]  for  the  following 
reasons :  That  [state  reasons  %Bhy  the  change  of  investment  wndd  5e  for  the 
iTitereet  of  all  concerned,] 

Whsbsforb,  petitioner  prays  that  said  guardian  be,  by  order  of  the  Conr^ 
authorized  and  required  to  sell  such  (stock,  or  as  the  case  may  be,)  and  to 
invest  the  proceeds  thereof,  and  such  other  moneys,  in  [stcUe  proposed  iniveeU 
ment,]* 

[verification.] 

*  The  Court  is  to  direct  the  manner  of  giving  notice  to  all  persons  inter- 
ested, the  guardian  and  next  of  kin  of  the  ward.  It  should  be  personal  notice 
to  those  in  the  State  at  least,  if  it  is  proposed  to  convert  personal  into  real 
estate. 


No.  214.    (§§  8996,  8907.) 

PETITION  OP  GUARDIAN  TO  SELL  REAL  BSTATB. 

(Title.) 
The  petition  of ,  guardian  of  said ,  respectftdly  shows: 

That  the  following  is  the  condition  and  description  of  the  estate  of  his  said 
ward :  [gite  full  statement  of  property  and  condition,] 

That  it  is  necessary  that  (or  the  interests  of  said  ward  require  or  will  be 
substantially  promoted  by)  a  sale  of  all  {or  a  part,)  of  said  real  estate  (be  made) 
{or  mortgage,  or  lease,)  to-wit : 
[description^  for  the  following  reasons,  [state  fads  and  dreumstanees  and 

purposes.]  • 

Wherefore,  petitioner  prays  that  license  be  to  him  granted  to  sell,  (mort 
gage,  or  lease,)  the  said  real  estate  for  the  purposes  aforesaid. 


[verification.] 

*  If  it  is  necessary  to  sell  a  part  only,  but  a  sale  of  more  would  be  expe- 
dient to  prevent  iAJory,  sUte  facts  to  show  ik    §  4008. 
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Ko.  216.    (§§  Sd98,  8999:  1891,  ch.  342.) 
ORDER  OF  HBARINQ  PETITION  OF  GUARDIAN  TO  BELL  LANDa 

(TiTLB.) 

On  reading  and  filing  the  petition  of ,  guardian  of  ,  represent 

ing,  among  other  things,  that  his  said  ward  is  siezcd  of  certain  real  estate 
therein  described,  and  that  it  is  necessary  {or  expedient,)  that  the  same  be  sold, 
[state  for  what  purposesy]  and  praying  for  license  to  sell  the  same. 

It  is  Obdbrbd,  that  said  petition  be  heard  at  a term  of  said  County 

Court,  to  be  held  in  and  for  said  County,  at  the  (Court  House,)  in  the of 

,  on  the Tuesday,  (being  the day,)  of ,  A.  D.  18—,  at  10 

o'clock  A.  M. 

It  is  FuiiTHEB  Ordered,  that  notice  be  given  to  the  next  of  kin  and  heirs- 
apparent  or  presumptive  of  the  said  ward,  by  publication  of  this  order  at 

least  three  successive  weeks  before  the  day  of  such  hearing,  in  the ,  a 

(weekly)  newspaper,  published  at  the of ,  in  this  county,  (or  by 

service  of  a  copy  of  this  order  personally  on  all  persons  interested  in  the 
estate  at  least  twenty  days  before  the  day  fixed  for  the  hearing  of  the  petition.) 

Dated ,  18— w  By  the  Court, 

^1  Omm^  Judge* 

Ko.216.    (§4000.) 

CERTIFIOATB  OF  APPROBATION  OF  PROPOSED  SALE  BY 

MAYOR,  ETa 

(TiTLB.) 

State  of  WisooNsm, 


COTJNTT, 


t 


The  undersigned  (supervisors,  or  mayor,  or  president,)  of  the  (town,  oity,  or 
village,)  of ,  in  said  Coun^  of ,  in  which  ,  (insane,  incom- 

petent, or  spendthrift,)  is  an  inhabitant,  do  hereby  certify  our  (or  my,)  appro- 

bation  of  the  proposed  sale  of  the  real  estate  of  said by  ,  his 

guardian,  according  to  the  petition  of  said  guardian  hereto  annexed. 

Witness  our  (my)  hand  at  said of ,  this 

daj  of 1  A-  D.  18—. 

Superviton, 

or  Mayor ^ 

or  PreiidonL 

9t w 


\ 


No.  217.    (§§8096,4003.) 
GUARDIAN'S  LICENSE  TO  SELL  REAL  ESTATB. 

{fJapticfiC) 

The  petition  of ,  guardian  of for  license  to  sell  [a  part  qf,]  the 

real  estate  of  his  said  ward  for  the  purpose  of  [ttcUs  purpose^}  having  come 
39 
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on  to  be  heard  at  this  term,  and  proof  being  made  of  due  service  (pr  publica- 
tion,) of  notice,  as  required  by  law  and  the  order  of  this  Court,  made  herein 

on  the day  of ,  A.  D.  18 — ,  and  [re^te  appearance  cf  parliety  if  onf, 

or  fact  of  no  appearance  to  oppoee,  and  proceedings  on  hearing.} 

And  i^r  a  full  examination  it  appearing  to  the  Court  that  it  is  necessary, 
{or  would  be  beneficial  to  said  ward,)  to  sell  the  same  for  the  purpose  of  [etate 
for  ic?uit  purpoee,]  ♦ 

It  is  Ordbbsd,  that  license  be,  and  is  hereby,  granted  to  said ,  as 

such  guardian,  to  sell  the  following  described  real  estate  of ,  said  ward, 

to  wit :  [Describe  lands  to  he  sold.  If  a^aconi  lands  in  itoo  counties  and  notice 
is  to  be  given  and  sale  made  in  one  of  tJienit  state  the  fact  dearly  that  the  lands 
in  the  two  counties  are  adjacent.    %  4006.] 

And  it  is  Further  Ordered,  that  before  the  sale  of  said  real  estate,  or  any 
part  thereof,  the  said  guardian  take  and  subscribe  an  oath,  as  required  by  the 
statute  in  such  cases  made  and  provided,  and  give  bond  to  the  Judge  of  the 
County  Court  in  the  sum  of dollars,  with  sufficient  sureties,  to  be  ap- 
proved by  the  Court,  with  condition  to  sell  the  same  in  the  manner  prescribed 
by  law,  and  to  account  for  and  dispose  of  all  the  proceeds  of  the  sale  accord- 
ing to  law; 

And  it  is  Further  Ordered,  that  the  said  guardian  shall  cause  notice  oi 
the  time  and  place  of  holding  the  sale  of  said  real  estate  (in  which  said  notice 
the  lands  to  be  sold  shall  be  described  with  reasonable  certainty,)  to  be  posted 
up  in  three  of  the  most  public  places  in  the  town  or  ward  wherein  said  real 

estate  is  situated,  and  to  be  published  in  the ,  a newspaper,  pnb^ 

lished  at  the of  ,  in  said  County,  for  three  successive  weeks  before 

such  sale,  the  las^  publication  to  be  not  more  than  three  days  before  the  time 
fixed  for  such  sale ; 

And  it  ib  Further  Ordered,  That  such  sale  shall  be  in  the  County  of 

,  where the  said  lands  are  situated,  at  public  auction,  between 

the  hours  of  nine  o'clock  in  the  forenoon  and  the  setting  of  the  sun  of  the 
same  day,  and  not  after  the  expiration  of  one  year  next  ensuing  the  date 
hereof,  without  the  further  order  of  this  Court;  and  that  immediately  after 
the  sale  of  said  real  estate,  or  any  part  thereof,  the  said  guardian  make  return 
of  his  doings  upon  this  order  to  this  Court  -* 

And  it  ib  Further  Ordered,  that  the  said  guardian  be,  and  he  is  hereby, 
authorized,  pursuant  to  the  statute  in  such  case  made  and  provided,  to  have 
the  lands,  which  he  is  hereby  licensed  to  sell,  appraised  by  three  disinterested 

freeholders  of County,  in  which  all.  (or  part,)  of  said  lands  lie,  under 

oath,  which  oaths  and  appraisal,  duly  certified,  shall  be  filed  in  this  Court, 

and . and  .  are  hereby  appointed  appraisers  of  the  same. 

And  if  at  such  public  auction  no  bid  shall  be  made  therefor  of  a  greater  sum 

than  the  appraised  value,  then  the  said may  sell  such  lands  at  private 

sale,  at  a  price  not  less  than  the  appraised  value,  at  any  time  within  one  year 
from  this  date. 

Dated ^  18— w  By  the  Court, 

1  Countif  Judgtk 

•  If  more  than  is  necessary  Ib  to  be  sold  under  g  4008,  recite  the  fiMlk 
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No.  218.     (g  4004) 

BOND  OF  GUARDIAN  ON  SALE  OF  REAL  ESTATE. 

(Same  as  bond  of  executor  or  administrator  on  sale  of  lands,  No.  183,  ex- 
cept  the  condition,  which  is  as  follows:) 

Now,  Thbrbfobb,  if  the  said shall  sell  said  real  estate  In  the  man- 
ner prescribed  by  law,  and  account  for  and  dispose  of  all  the  proceeds  of  the 
sale  according  to  law,  then  this  obligation  shall  be  void;  otherwise  it  shall  be 
and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  Of— 

— — .      [SBAIi.] 

— ^—  .  ,    [bbal.] 

.    [seal.] 

[jubtificatioh  ov  surbties.] 

N.  B.  The  path,  appraisal,  notice  of  sale,  proofs  of  notice,  report  of  sale, 
and  confirmation  are  substantially  the  same  m  form  as  in  case  of  sales  by 
executors  and  administrators.  See  Forms  No.  184  to  140.  The  form  of  guar- 
dians' deed  is  prescribed  by  statute  in  Wisconsin,  g  2218.  Notice  of  appli- 
cation for  connrmation  is  required.    Rule  XVI.,  g  4. 

No.  219.    (gg  4021,  4022,  4028.) 

PETITION  FOR  LEAVE  TO  ADOPT  A  CHILD— BY  HUSBAND 

AND  WIFE. 

Statb  of  Wisconsin, 


County. 


t 


To  the  County  Oourt  of  taid  OourUy: 
The  petition  of      .       and respectfully  shows: 

That  your  petitioners  are  inhabitants  of  the  State  of  Wisconsin,  residing  at 
the of ,  in  said  County  of ,  and  are  lawful  husband  and  wife. 

That  your  petitioners  desire  to  adopt  a  child  named  {or  known  and  called 
by  the  name  of)  -.^ 

That  said  child  was  born  at on  the day  of ^  A.  D.  18—,  (in 

lawful  wedlock,)  and  is  the  son  {or  daughter,)  by  birth  01 —  and —  bis 

wife.    [If  horn  oitt  of  wedlock  give  name  of  mother.] 

That  the  father  (or  mother,  or  both,  as  the  case  may  be,)  is  dead  (or  has 

abandoned  said  child,  and  that is  the  father,  mother,  guardian  or  next 

of  kin  residing  in  this  State.)  having  the  care  of  said  child,  [or  as  the  ease 
may  he.    State  the  fads  explicitly  under  g  4022.] 

That  your  petitioners  are  of  sufficient  ability  to  bring  up  and  furnish  suit- 
able  nurture  and  education  for  the  said  child,  having  reference  to  the  degree 
and  condition  of  its  parents. 

Whbbxforb,  your  petitioners  pray  that  the  Court  make  an  order  that  from 
and  after  the  date  thereof  such  child  shall  be  deemed,  to  all  legal  intents  and 
purposes,  the  child  of  the  petitioners;  and  that  the  name  of  aald  ohUd  ma.7 
be  changed  to  ^  the  name  of  your  petitioner!. 

[terification.] 
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No.  220.    (g  4022.) 

APPOINTMBNT  OF  PERSON  TO  CONSENT— CHILD  HAYING  HO 

RELATIONS  OR  GUARDIAN. 


I 


Statb  of  WiBooirsnf, ) 

COUSTT.         ) 

In  thjs  Matter  of  thb 

Petition  of (and ,  his  wife,) 

for  leave  to  adopt  a  child, . 

It  appearing  from  the  Terifled  petition  of  the  above  named  petitionen  thai 

they  desire  to  adopt ,  a  child;  that  the  parents  of  said  child  are  both 

dead  {or  have  both  abandoned  said  child,  or  that  the  (father)  is  dead  and  the 
(mother)  has  abandoned  said  child,  ar  that  the  parentage  by  birth  of  said 
child  is  unknown  and  cannot  with  due  diligence  be  ascertained,  or  the  facts 
as  they  may  be,)  and  that  said  child  has  no  guardian  nor  any  known  next  of 
kin  residing  in  this  State:  ' 

It  is  Obderbd,  that ,  of ^  a  suitable  person,  be,  and  he  Is 

hereby,  appointed  to  give  consent  to  such  adoption,  if,  upon  examination,  he 
shall  deem  it  proper  that  such  adoption  shall  take  effect 

Dated ^  18—^.  By  the  Court, 


-iOoun^  jMdffB^ 


No.  221.    @  4022:  1887,  cb.  4&> 
CONSENT  TO  ADOPTION. 

(TlTL«.) 

To  the  Oounip  OouH  of Couniy : 

l^ ^  of ,  the  (father,  mother  or  guardian  having  the  care,  etc^ 

next  of  kin  residing  in  this  State  of,  or  being  appointed  by  the  court  to  act 

for) ^  the  child named  in  the  petition  of and herein, 

deeming  it  proper  that  the  adoption  of  such  child  by  said  peUtioners  shall 

take  effect,  do  hereby  consent  to  such  adoption  ai  the of ^  in 

County,  this day  of ,  A.  D,  18— w 

Signed  in  presence  of  ^the  court). 


No.  222.    (§4081.) 
CONSENT  OP  CHILD  OVER  POURrJfiJftM. 

(TiTLB.) 

I^ ,  the  child  named  in  the  petition  ol (and ,  his  -wifej 

herein,  being  of  the  age  of years,  do  hereby  consent  to  be  adopted  ly 

the  said  petitioners  as  their  own  child. 

Done  in  presence  of  the  court  this  ) 

day  of ^A.D.  18— .  > 

^  County  Judff§, 
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No.  223.    (§  4038.) 
ORDER  FOR  ADOPTIOK 
Btatb  of  WiscoOTnr, )  ^„  ^,„^  ^^^ 

COTOTTT.         ) 


THE  \ 

^  his  wife,)  > 
,  a  child.      ) 


Is  THE  Matter  of  the 

Petition  of (and — 

for  leave  to  adopt 

Upon  the  verified  petition  of (and  )  of  ,  fiir  leate  to 

adopt 1  a  child,  it  appearing  to  the  satisfaction  of  the  court: 

That  said  petitioners  are  inhabitants  of  this  State,  residing  in  the of 

,  in  said  Countj  of (and  are  lawful  husband  and  wife). 

That  said  child  is  the  son  (or  daughter)  by  birth  of ,  of  (and 

^  his  wife,)  is  named  (or  known  and  called  by  the  name  of) ,  and 


was  born  at on  (or  about)  the day  of ,  A.  D.  18—. 

That  the  father  (or  mother,  or  both  the  parents,  are  dead,  or  have  abandoned 
said  child,  as  the  facts  may  be,)  and  the  (mother,  or  father,  or  guardian  having 
the  care  of  the  child,  or  next  of  kin  of  said  child  residing  in  this  State,  as 
the  case  may  be,)  or 

(That  said  child  has  no  known  parent,  guardian  or  next  of  kin  residing  in 

this  State,  and ,  a  suitable  person  appointed  by  the  court,)  has  given 

written  consent  to  suck  adoption  (and  said  child,  being years  of  age, 

has  consented  thereto  in  writing,  in  the  presence  of  the  court.) 

That  the  petitioners  are  of  sufficient  ability  to  bring  up  and  ftimish  suitable 
nurture  and  education  for  the  child  having  reference  to  the  degree  and  con- 
dition of  its  parents,  and  that  it  is  proper  that  such  adoption  shall  take  eflfect 

Therefore,  ft  is  Ordered,  that  firom  and  after  tilie  date  of  this  order, 

such  child shall  be  deemed,  to  all  legal  intents  and  purposes,  the  child 

of  said  petitioners, and . 

It  18  Further  Ordered,  that  the  name  of  such  child  be  changed  from 
to 1  the  name  of  the  parents  by  adoption. 


Dated  ,I8-%  By  the  Court, 

I  OouirUjf  Judg*. 


No.  224.    @8480.) 

AFFIDAYir  FOR  ATTACHMENT  OR  ORDER  TO  SHOW  GAUSS 

FOR  CONTEMPT. 

(Title.) 

State  of  Wisconsin, 


rsiN. ) 
r,      > 


88. 

Countt, 


,  being  duly  sworn,  on  oath  says  that  on  the day  of ^  A. 

D.  18 — ^  the  citation  [aiating  purpose  thereof,]  (or  order,  or  Judgment)  of  this 
Court  requiring  [etate  what  the  person  accused  loae  required  to  do]  issued  by  (or 

made  and  entered  in,)  this  Court  on  the day  of ,  A.  D.  18 — ^  was 

duly  served  on ,  named  therein,  by  [state  manner  of  service,  and  by 

wTunjiy]  at  [state  place  of  svroice^ 
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That  [state  fiUly  and  particularly  the  omission  or  other  misccnduet  in  viohHom 
of  the  processt  order  or  judgmerU!\  * 

Signature. 
iglurat,) 

*  If  the  misconduct  is  a  relbsal  to  answer  or  to  accoant  after  appearance  in 
court,  and  upon  being  required  to  do  so,  a  warrant  for  commitment  should 
be  ordered  and  issued  without  ftirther  preliminaries.  But  if  the  misconduct 
is  a  failure  to  appear  when  cited,  or  to  perform  some  order  or  Judgment  oat 
of  court,  where  any  question  can  arise  as  to  proper  service  or  notice  to  the 
defendnnt,  and  the  enect  is  to  impair  or  prejudice  the  rights  or  remedies  of 
others,  the  practice  indicated  in  Chap.  150,  K.  S  1878,  which  is  substantially 
the  same  upon  attachment  as  the  former  practice  in  chancery,  is  the  safe 
practice  to  follow.  §g  8478,  8479,  8480.  The  party  may  be  brought  in  by  an 
order  to  show  cause,  or  attachment  If  the  case  is  flagrant,  to  insure  appear- 
ance an  attachment  is  the  proper  proceeding.  Proceedings  upon  an  order  to 
show  cause  are  entitled  in  the  proceeding.  By  attachment  the  proceeding  is 
in  the  name  of  the  State  upon  the  relation  of  the  moving  party  against  the 
defendant  §  8481.  It  is  an  original  special  proceeding.  The  penalty,  if  the 
defendant  is  adjudged  guilty,  is  the  same  in  either  case.  {{§  8489,  ^92.  If 
the  misconduct  is  committed  In  the  presence  of  the  court,  or  is  a  refuaaf  U> 

gay  intcrlocutoiy  costs,  upon  affidavit  of  demand  and  reftisal,  a  warrant  may 
8  ordered  and  issued  at  once.  §§  8478, 3479.  This  Chapter  (1(M)J  of  the  new 
Revised  Statutes  of  Wisconsin,  defines  the  proceedings  for  contempt  Tetj 
clearly. 


No.  225.    (g  8480.) 
ORDER  TO  SHOW  CATJSB. 

(TlTLB.) 

It  appearing  from  the  affidavit  of  that  the  citation  iasued  herein  to 

requiring  him  [state  purpose^  or  thai  notice  qf  the  order,  or  Judgment, 

herein,]  by  which was  required  [st€Ue  partietdars,'}  was  duly  served  on 

said on  the day  of ,  A.  D.  18—,  and  the  said having 

failed  to  appear  as  required  by  said  citation  (or  having  failed  to  perform  the 
order,  (?r  Judgment)  aforesaid  in  [state  omission,] 

On  motion  of it  is  ordered  that  said show  cause  before  ^ia 

Court,  if  any  he  have,  at  a  term  thereof  to  be  held  at,  etc^  on,  eta,  why  he  should 
not  be  punished  for  his  alleged  misconduct* 

Dated, ,  A.  D.  18^ 

By  the  Court, 

^  County  Judge 

*  The  hearing  npon  an  order  to  show  cause  is  upon  affidavits,  as  in  case  of 
other  motions.  §  8481.  The  proceedings  upon  attachment  are  more  formaL 
In  most  cases  of  disobedience  to  the  orders  or  Judgments  of  the  County  Courta 
an  order  to  show  cause  would  be  the  proper  proceeding.  Upon  proof  of  ser- 
vice of  the  order  and  failure  of  the  defendant  to  appear,  the  contempt  would 
ordinarily  be  considered  as  admitted,  and  the  penai^  imposed  and  a  warrant 
iapued.    Bee  Reviser's  explanatory  note  to  g  8481. 
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No.  226.    (8  8481 J 
ORDER  FOR  ATTACHMBini 


Thb  Stats  of  WisooNsm 

UPOH  THB  BBLATIOH  OF 

against 


(Mar  far  AUachmmL 


It  appearing  from  the  affidavit  of that  the  citation  Issaed  to  , 

of ,  on  the day  of ,  A,  D.  18 — ^  ^  the  matter  of » re- 

qniriog  him  to  appear  before  the  Court,  etc.,  {jgrive  return  day  cmd  purpose  cf 

citation,}  (or  that  notice  of  the  order,  or  Judgment  made  in  the  matter  of 

on,  etc,  whereby ,  of  ,  was  ordered,  or  directed,  or  required,)  to 

{state  particular  act  required^]  was  on  the day  of ,  A.  D.  18—,  duly 

served  on  said ,  and  that  he  has  neglected  {or  reftised,)  to  appear  in  obe- 
dience to  such  citation  (or  to  do  or  perform  the  act  required,  stating  specifi- 
cally the  misconduct.)    On  motion  of it  is  ordered  that  an  attachment 

be  issued  against  the  said  _  to  bring  him  before  this  Court  on  the 

day  of ,  A  D.  18— ^  (at  the  —  term  thereof,*)  to  answer  for  his  said 

misconduct 

Bated ^  18-%  By  the  Court, 

— i  County  Judge, 

*  To  bring  a  person  In  contempt  for  disobedience  to  an  order  or  Judgment; 
a  copy  of  the  order  or  Judgment  should  be  served  on  him.    If  the  court  it  ia 
m  at  a  tenn  the  attachment  may  be  returnable  without  deligr* 


No.  227.    (§8481.) 
ATTACHMENT  FOR  CONTEMFTi 


Statb  of  WiBooBsm, 


County. 


f 


Thb  Statb  of  Wisconsin  to  iheSTieriffqf (Tmui^t,  Gbbbtinox 

We  hereby  command  you  that  you  attach  ,  of  ,  so  as  to  hate 

his  body  before  our  County  Court  for  said  County  of at,  et(v*  on  the 

day  of ,  A.  D.  18—,  at  —  o'clock  —  M.,  there  to  answe^  for  his 

alleged  misconduct  in  not  obeying  a  citation  to  him  directed  issued  out  of 

said  Court  {or  order,  or  Judgment  of  said  Court,)  dated  the day  of 

A  D.  18—,  (and  on  him  duly  served,)  requiring  him  to  [state  t^  duty  required 
and  not  performed,]  in  the  matter  of  [title  of  proceeding^  pending  in  said 
Court 

Hereof  fail  not,  and  have  you  then  and  there  this  writ  and  make  return 
under  your  hand  of  the  manner  in  which  you  have  executed  the  same. 

WiTNBSS  the  Hon.  ,  Judge  of  our  said  County 

[SBAlft]  Court  of County,  at in  said  County,  thia 

day  of A  D.  18-^ 

,  Oounty  Judge, 
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SNDORSBHSNT. 

Let  the  said ,  defendftnt  herein,  give  an  undertaking  fbr  his  appear- 
ance in  the  snm  of  $ ,  with  sufficient  sureties.* 

Dated ^  18—.  By  the  Courts 

,  OowfUy  Judge. 

*  It  is  in  the  discretion  of  the  court  to  let  the  defendant  to  bail  or  not    f 
8482. 

Xro.228.    (g8481) 
UNDBRTAZINa  FOR  APPEARANCE  OP  DEPENDANT. 

Whesbab, has  been  arrested  on  a  writ  of  attachment  issued  out  of 

and  under  the  seai  of  the  County  Court  of County,  State  of  Wisconsin, 

for  not  appearing  before  said  court  in  obedience  to  a  citation  therefrom  {or 
for  such  cause  as  is  stated  in  the^  attachment,)  and  is  now  in  the  custody  of 

,  sheriff  of  said  county,  under  and  by  virtue  of  said  writ,  which  is 

returnable  into  said  court  on  the day  of ^  A.  D.  18 — ^  (at o'clock 

-M.) 

Now,  Thbrsfors,  we,  the  said ^  as  principal,  and ^  of ^ 

and ^  of ,  as  sureties,  do  undertake,  in  the  sum  of dollars, 

that  the  said will  appear  before  said  court  at,  eto.,  on  the  return  of  said 

attachment,  at  the  time  aforesaid,  and  abide  the  order  and  Judgment  of  the 
oourt  thereupon. 

Dated ,  A.  D.  18—. 

BlflEDiaitDSB& 
[j  UBTIFIOATIOV  OV  flUBBXIXa.] 


No.  229.    (§8488.) 

ORDER  POR  INTERROGATORim 

Btatb  ov  Wisconbin, 
upov  thb  bbultion^  sio., 


The  attachment  issued  herein  on  the— day  of  ^  L.  D.  18—,  hanring 

been  duly  returned,  and  the  said being  now  before  the  court  by  yirtne 

thereof,  and  not  admitting  the  offense  charged  against  him. 

It  is  Ordebbd,  that ,  the  relator  herein,  do  file  with  this  oourt  forth- 
with {or  within days)  interrogatories  specifying  the  facts  and  eircum* 

stances  alleged  against  the  said ,  defendant  herein,  and  requiring  his 

answers  thereto ;  that  a  copy  of  such  interrogatories  be  served  on  the  defend- 
ant, and  that  he  make  written  answers  thereto,  on  oath,  and  file  the  same  in 
this  court  within  (twenty.four  hours)  after  the  service  of  such  interrogatories 
on  him ;  and  that  upon  the,  original  affidavit  such  answers  of  the  defendant 
and  such  other  proofs  contradictory  or  in  confirmation  of  such  answers  as 

may  then  be  produced,  the  matter  be  determined  by  this  court  on  the day 

of ,  A.  D.  18—,  at o'clock  —  u. 
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It  IB  FiTBTHEB  Obdered,  that  said  defendant  remain  in  the  cnstody  of  the 
sheriff  {or  remain  bonnd  by  the  undertaking  given  to  the  sheriff  for  his 
appearance)  and  be  before  this  court  at  the  time  aforesaid  to  abide  the  ftirther 
order  of  the  court  herein. 

Dated ^  A.  D.  18^  By  the  Court, 

^1  OcwUy  Judge. 

No.  280.  (8848a) 
INTERROGATORIES  ON  ATTACHMENT  FOR  CONTEMPT. 

(Tttlb.) 

Interrogatories  filed  by ,  the  relator  herein,  for  the  examination  of 

the  defendant,  and  requiring  his  answers  thereto,  under  oath,  pursuant  to  the 
order  of  the  court  made  herein  on  the day  of ^  A.  D.  18 — : 

Interrogatory  Fir»t.    Was  or  was  not  a  citation  from  the  County  Court  of 

County  served  upon  you  on  or  about  the day  of ,  A  D. 

18 — ,  requiring  you  to  appear  before  said  court  on,  etc.,  [sicUs  tubstance  oj 
citation]  ? 

Int.  Second.  Was  or  was  not  such  citation  served  by  showing  to  you  the 
original  citation  under  the  seal  of  said  court,  and  delivering  to  and  leaving 
with  you  a  copy  thereof?    If  not,  in  what  manner  was  it  served  ?    By  whom  ? 

ItU.  Third.  Did  you  or  not  appear  before  said  court  at  the  time  required 
by  said  citation  ? 

Int,  Fourth.  If  not,  why  did  you  not  appear  as  required  by  such  citation  ? 
etc,  etc.*  , 

Date.  (Attorney  for)  BOator. 

*  Questions  should  be  framed  with  reference  to  the  misconduct  alleged,  so 
M  to  interrogate  tlM  defendant  as  to  all  the  particulars. 


No.  281.    (§8488.) 
ANSWER  OF  DEFENDANT. 

fTlTLB.) 

(Venne.) 

For  answer  of ,  defendant  herein,  to  the  interrogatories  exhibited  and 

filed  by ,  the  relator,  pursuant  to  the  order  of  the  court  herein  made  on 

the day  of ,  A.  D.  18—.  ^ 

To  the  first  interrogatory  he  answers: 

A  paper  was  delivered  to  me  some  time  in  the  month  of,  etc,  (as  the  facts 
may  be,)  etc.,  etc.* 

Sworn  and  subscribed  before  me,  I 

Ihifl day  of ,A.D.  18— .      I 

Signature. 


*  Each  answer  should  be  a  Ml  answer  to  the  interrogatory.  If  any  good 
and  sufficient  or  palliative  reason  exists  for  not  obeying,  it  should  be  stated 
fdlly. 


\ 
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Ho.  232.    (§§  2460,  8489  to  8492,  8786, 8826, 8989^ 

ORDER  UPON  CONTEMPT  POUND. 

^fle,  If  cause  is  summaiy,  or  upon  order  to  show  cause.  Special  tiflei  if 
on  attachment) 

(If  the  proceeding  is  for  disobedience  to  a  citation,  or  order,  or  Judgment^ 
and  the  warrant  is  issued  summarily,  or  after  hearing  upon  an  order  to  show 
cause,  recite  fnllj  the  issuing  of  the  citation,  or  making  of  the  order,  or  Judg* 
ment,  and  what  the  defendant  was  required  to  do  thereby,  and  the  subsequent 
proceedings.  If  upon  attachment,  recite  issuing  and  purpose  of  the  attach- 
ment, appearance  and  examination  of  defendant,  and  proceedings  thereon, 
and  follow  with  Judgment) 

Upon  consideration  thereof  it  is  adjudged  that  the  said has  been 

guilty  of  [itaU  the  dUdbedienoB^  if  a  summary  proceeding^  or,  after  Keariny 
upon  order  to  cauee^  or  attaehment^  the  misconduct  alleged  against  him,  in 
[etaie  mieeonditct,]  and  that  such  misconduct  was  calculated  to  (or  actually 

did,)  defeat  {or  impede,  or  prejudice,)  the  rights  (or  remedies,)  of ,a 

party  to  a  proceeding  pending  in  this  Court  in  the  matter  of [etaU 

wh&rein  or  in  tohat  manner,]  whereby  an  actual  loss  or  iojury  has  been  pro- 
duced  to  said to  the  amount  of dollars. 

Ain>  IT  18  Ordbbsd,  that  the  said {^P^iftf  <^  ^^  ^^  ^  ^  performed 

hy  him,  if  any,}  and  (pay  a  fine  of dollars  for  his  said  contempt  and)  pay 

the  costs  and  e3cpenses  of  these  proceedings,  taxed  at dollars,  and  thai  he 

be  committed  to  (or  imprisoned  in,)  the  common  Jail  of  the  County  of 

until  he  shall  (do  or  perform  as  required,  stating  what,)  and  until  said  (fine 
and  costs  are  paid)  or 

(That  said pay  to  the  said the  sum  of dollars  to  indemnify 

him  for  such  loss  or  injuiy,  and  to  satisfy  his  costs  and  expenses  in  these  pro- 
ceedings within days  from  this  date,  and  that  upon  default  and  failure 

of  said to  pay  the  said  sum  within  the  time  aforesaid,  he  be  impris- 
oned in  the  Jail  of i.  County  until  the  same  shall  be  fHiUy  paid ;)  *  or 

(That  the  said be  imprisoned  in  the  Jail  of County 

months,  {or  days,)  and  pay  a  fine  of dollars  and  the  costs  and  expenses  of 

these  proceedings,  taxed  at dollars,  for  his  said  misconduct  and  con- 
tempt; and  that  a  warrant  be  issued  to  the  sheriff  of County  aforesaid 

to  commit  him,  the  said  ,  to  the  Jail  of  said  county,  for  the  period  of 
,  aforesaid,  and  until  said  fine  and  costs,  and  expenses,  are  paid.) 

Dated ,A.D.1&— w  By  the  Court, 

^1  Oouniy  Jud^e, 

*  The  warrant  would  be  Issued  upon  proof  br  affidavit  of  demand  aadnoi^ 
payment    §8479. 
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No.  283.    (gg  2460, 8489, 8786, 8826, 8980.) 
WARRANT  FOR  COMMITMENT  FOR  CONTEMPT. 


! 


8TATB  OV  WlBOOKBIK, 
'    COUKTT. 

Thb  Statb  of  Wisconsih  to  the  Sheriff  of  the  County  of  ,  OBBBTZKOt 

Whereas,  by  <in  order  of  the  County  Court  of  said  County  made  on  the 

day  of ,  A.  D.  18—,  in  a  proceeding  in  the  matter  of  (the  estate  of 

,  deceased,)  [state  nature  of  proceeding  and  name  of  dtfendant^  or  (in 

the  proceeding  of  the  State  of  Wisconsin  upon  the  relation  of against 

for  a  contempt,)  it  was  ordered  that  the  said be  committed  to 

{or  imprisoned  in,)  the  common  Jail  of  said  County  [ttate  terms  or  conditions^ 

according  to  the  order ^  and  that  a  warrant  issue  for  that  purpose. 

Now,  Therefore,  we  command  you,  that  you  take  the  body  of  said 

and  imprison  him  in  the  common  Jail  of  said  County  of until  [staU 

term  of  imprieonment  and  eonditione  aeinthe  order.} 

And  you  are  to  make  return  to  our  said  County  Court,  under  your  hand,  of 

your  doings  upon  this  writ 

WiTNBSs  the  Hon. ^  Judge  of  the  County  Court  of 

fSBAlfc]  said  County  of ^  at ^  in  said  County,  this 

day  of ,  A.  D.  18—. 

i  0<nm^Jfidg§, 


Kg.  284.    (§  4016,  Rule  XXIY.) 

AFPLIOATION  FOR  PERMISSION  TO  PROSECUTE  BONJX 

CTttlb.) 

The  petition  of ^  of ^  respectfully  shows: 

That  he  is  [state  relationship  to  and  interest  in  estate  of  deceased.  If  a  cred- 
itor^ set  out  amount  of  claim  and  aUowanee  of  A.] 

That ,  executor,  {or  administrator.)  of  the of  said ,  de- 
ceased, has  failed  to  perform  the  conditions  of  his  bond  as  such  executor,  {or 

administrator,)  filed  and  approved  by  the  Court  on  the day  of ,  A.  D. 

18 — ,  in  manner  following,  to.wit:  [set  out  the  particulare  tf  the  breach  com- 
plained of  and  ?iow  the  rights  or  interests  of  the  petitioner  are  prefudiced  therebgJ] 

Wherefore,  petitioner  prays  the  Court  to  grant  permission  to  him  to  pros- 
ecute said  bond  in  the  name  of  the  Judge  of  the  County  Court  {or  in  his  owa 
name.    §  4015.) 

[VBRIFIOATIOK.] 

Certificatb  of  Attorney.    (Rule  XXIY.) 

I, ,  an  attorney  at  law,  residing  in  the of ,  in County, 

do  certify  that  I  have  examined  the  facts  of  the  case  stated  in  the  annexed 

application  of ,  and  in  my  opinion  a  valid  and  meritorious  cause  of 

action  exists  in  favor  of  such  applicant,  upon,  and  for  a  breach  of,  the  bond 
of y  executor,  (administrator,  guardian  or  trustee,)  of,  etc 

Dated  ——^IS-w  , 

Attorney  for  ApplieamL 
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No.  236.    (§  4016.) 
PERMISSION  TO  PROSECUTE  BOND. 

(TiTLB.) 

On  the  application  of  ,  of ,  for  permission  to  prosecate  the  bond 

of ,  ezecntor,  {or  administrator.)  of  the of ^  deceased.* 

And  it  appearing  that  said has  failed  to  perform  the  conditions  of 

said  bond  in  that  he  [state  the  breach.} 

That  the  said  petitioner  is  a of  said  deceased,  and  [state  haw  hie  righU 

or  interests  are  pr^udieed  by  the  hreach,} 

It  18  Ordered,  that  permission  be.  and  is  hereby,  granted  to  said  — *—  to 
prosecute  said  bond  in  the  Circuit  Court  for  said  County  in  the  name  of  the 
Judge  of  the  County  Court  {or  in  his  own  name.) 

Dated ,  A.  D.  18^.  By  the  Court, 

,  Oouniy  Judge, 

*  If  the  breach  is  merely  technical,  as  failure  to  file  an  inyentoiy  within 
three  months,  or  render  an  account  at  the  i>roper  time  through  probable  care- 
lessness, it  would  seem  proper,  in  the  exercise  of  a  sound  discretion,  to  require 
notice  to  be  given  to  the  executor  or  administrator.  The  cooit  dir$UM  the 
prosecution  ox  guardian's  bond.    (§  8968.) 

No.  286.    (§4016., 

CERTIFICATE  OF  PERMISSION. 

(Add  to  the  usual  certificate  attached  to  copy  of  the  bond,  Fonn  348:) 
And  that  permission  has  been  duly  granted  to  ^  of  ^  lo  pieee 

cate  said  bond  in  the  name  of,  etc 

In  testimony  whereof,  eto. 

No.  287.    (8408L) 

NOTICE  OP  APPEAL  TO  CIRCUIT  COUSP. 
CTnuB.) 

Notice  it  hereby  giren  that ,  being  aggrieved  by  the  (order,  Jndg* 

ment,  or  act  appealed  from,)  of  the  County  Court  of  County,  {or  oom- 

missioners  appointed,  etc.,)  made  on  the day  of  — — ,  A.  D.  18—,  [ttaU 

whstanee  or  nature  of  the  act  appealed  firom^  hereby  appeals  therefrom  to  the 
Circuit  Ck>urt  for  said  Coun^.  ^ 

Dated ^  18-w  Appellant  (or  JttonuifftrJ^peBaiUi 

No.  288.    (g  4082.) 

UKDERTAZINO  ON  APPEAL^ 
(TrrtM,) 

Whebbab,  — w—  intends  to  appeal  from  [state  order,  JttdgwmU  or  me€  ftwm 
uhich  appeal  is  taken  fuXly,  and  date  thoreqfi\  to  the  Circuit  Gout  far 
County: 
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Now,  Therefore,  we, ,  of ,  and ,  of ,  do  under- 
take, In  the  sum  of dollars,  that  said will  diligently  prosecute 

his  appeal  to  effect,  and  to  pay  all  damages  and  costs  which  may  be  awarded 
against  him  on  such  appeal. 

Date.  Signatorei. 

[JDSTIFIOATIOK  OF  SUBETIBa.] 


Xro.289.  (§4088.) 
ORDER  FOR  NOTICE  TO  ADVERSE  PARTY. 

(TiTLB.) 

having  filed  his  notice  of  appeal  to  the  Circuit  Court  for 


County  fh)m  [state  act  appealed  from  and  date  thereof. ] 

It  is  Ordered,  that  he  give  notice  thereof  to , and  , 

adverse  parties,  by  personal  service  on  each  of  them  (or  as  the  court  directs)* 
of  a  copy  of  said  notice  within  ten  days. 

Dated ,  18—.  ^  Oauntif  Judffe. 

*  It  may  upon  their  attorney,  if  any.    Rule  IIL,  §  9. 

No.  240.    (§4089.) 

UNDERTAKING  OF  OTHER  PERSON  APPEALING  IN  THE  NAME 
OP  THE  EXECUTOR  OR  ADMINISTRATOR  PROM  ALLOW- 
ANCE OP  CLAIM. 

(TnxB.) 

Whereas, .  a  (creditor,  devisee,  legatee  or  heir)  of  ,  deceased, 

being  aggrieved  by  the  allowance  by  the  County  Court  of  County  (or 

commissioners,  etc.,)  of  the  claim  of against  said  estate  for  the  sum  of 

dollars,  intends  to  appeal  therefirom  to  the  Circuit  Court  for 

County: 

Now,  Therefore,  we, ,  of ,  and ,  of ,  do  under- 
take, in  the  sum  of dollars,  to  secure  the  estate  of  said ,  de- 
ceased, from  all  damages  and  costs  in  consequence  of  such  appeal,  and  to 

secure  the  intervening  damages  and  costs  to  the  said ,  the  adverse 

party,  and  that  said  appellant  will  pay  all  such  damages  and  costs  that  may 
be  awarded  on  such  appeal. 

Date.  Signatures. 

[jusmnoATiOK  of  burbtibs.] 


No.  241.    (§4040.) 

ORDER  FOR  NOTICE  OP  APPEAL  FROM  DISALLOWANCE  OF 
CLAIM  OP  EXECUTOR  OR  ADMINISTRATOR 
(Title.) 

,  the  executor  {or  administrator)  of  the of ^  deceased, 

having  filed  his  notice  of  appeal  to  the  Circuit  Court  for County  firom 
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the  disallowance  of  his  claim,  amonnting  to dollars,  against  the  estate 

of  said ,  deceased : 

It  IB  Obdbred,  that  notice  thereof  be  given  to  all  concerned  by  (personal 
service  of  such  notice  on , ^ ,  being  all  the  persons  con- 
cerned, within  ten  days,  or)  publication  of  such  notice  in  the ,  a • 

newspaper  published  at ,  in  said  county,  for  three  successive  weeks,  the 

last  publication  to  be  at  least  four  weeks  before  the  hearing  of  said  appeal  in 
said  Circuit  Court  By  the  Court, 

Dated A.  D.  18—.  ,  OawUif  Judge, 

Ko.242. 

PETITION  FOR  REVOCATION  OF  ORDER,  JUDGMENT,  OR 

DECREE. 

<TlTLE.) 

The  petition  of respectfully  represents : 

That  on  the day  of ,  A,  D.  18—,  upon  petition  of^ ,Bn 

order  (Judgment  or  decree)  was  made  and  entered  in  said  court  whereby  it 
was  ordered  (adjudged  or  decreed)  that  {jut  forth  th$  mbitanee  <jf  the  adjudiea- 
Hon  of  which  the  revocation  is  asksdJ] 

That  the  petitioner  is  [etate  fully  the  relation  to  and  interest  in  the  matter 
which  the  petitioner  claims,  and  the  facts  which  excuse  his  neglect  to  appeal,  or 
otherwise  show  his  equitable  right  to  appear  now  and  ask  reUrf."] 

That  Istate  fuUg  the  mistake  or  fraud  upon  which  it  is  daimed  that  the  act 
ehould  he  revoked  and  set  aside.] 

That  [state  the  facts,  if  any,  upon  which  the  petitioner  claims  further  affirmO' 
tive  rditfJ] 

Whebbfobe,  your  petitioner  prays  that  said  order  (Judgment  or  decree)  so 

made  and  entered  on  the day  of ,  A,  D.  18—,  be  revoked  and  set 

aside,  and  [add  prayer  for  afflrmaiive  relitf^  if  any  is  etafyned^  atid  far  such 
44her  or  further  reUtf^  or  both^  as  may  be  Just  and  efpUtable,} 

[ybbifioation.] 

Ko.24d.    (84149.) 

OBRTIFICATB  TO  OOFT  FROM  RE(X>R]>S  OR  FILB& 

fiTATB  OF  Wisconsin,  )  g^ 

OOOHTT.         ) 

I, ,  County  Judge  of  said  County,  do  hereby  certify  thai  the  oopj 

hereunto  annexed  has  been  compared  by  me  with  the  original  [name  of  doa^ 
ment]  now  on  file  and  of  record  in  my  office,  and  required  by  law  to  be  in 
my  custody;  and  that  said  copy  Is  a  true  copy  thereof  (or  correct  transcript 
therefrom). 

Iv  Tbstimont  Whbbxof  I  have  hereonto  set  my  hand 

and  affixed  the  seal  of  the  County  Court  of  said 

[•■AL.]  County,  at ,  in  said  county,  this day  of 

9  A.  D.  18— w 

,  Ccmiilif  Judge, 
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KoTB. —  The  forms  contained  in  the  first  edition  of  this 
work,  prepared  under  the  former  rules  of  practice  which  have 
been  abrogated,  are  omitted  and  the  following  forms  added  or 
substituted : 

No.  244. 

lOBJECnONS  TO  ALLOWANCE  OF  WILL 
(Tftlb.) 

(by ,  his  attorney)  respectfully  represents: 

That  he  is  [state  reloHonship  to  decedent  ahowing  an  intereet  adverse  to  the 
mil] 

That  he  objects  to  the  allowance  and  probate  of  the  instniment  propoanded 
by as  and  for  the  last  will  and  testament  of ^  late  of ,  de- 
ceased, and  alleges  as  the  grounds  of  his  objection  — 

1.  That  said  instrument  was  not  duly  executed  by  the  said ,  deceased, 

as  his  last  will  and  testament  in  the  manner  provided  by  law. 

2.  That  at  the  time  of  the  execution  of  said  instrument  the  said was 

not  of  sound  mind  and  had  not  sufficient  mental  capacity  to  make  a  wilL 

3.  That  the  execution  of  said  instrament  was  procured  by  undue  influence 
exercised  over  and  upon  said ,  deceased,  by . 

Date.  •  -^—  Signature, 

*  Other  objections  may  be  similarly  stated.  If  the  instrument,  or  anv  part  of 
it,  was  procured  by  any  special  frauaulent  practice,  the  partJcolar  fraud  mi^  be 
set  out 

No.  246.    (Laws  1891,  ch.  112.) 

DIRECTION  TO  PLAT  LANDS  BEFORE  8ALK 
(TrrLB.) 

,  (executor,  administrator  or  guardian)  of '.  having  been  licensed 

by  order  of  this  court  made  on  the day  of ^  189-,  to  sell  certain  lands 

described  in  said  order,  and  the  court  in  the  exercise  of  its  discretion  deeming 
that  a  more  advantageous  sale  of  said  lands  may  be  made  by  platting  the  same : 

*  It  18  Obdbbed,  that  the  said be,  and  he  is  hereby,  ordered  and  di- 
rected as  such  (executor) to  maJce,  acknowledge  and  record  a  plat  of  such 

real  estate  (together  with and ,  the  oilier  oumers  thereof,)  in  man- 
ner and  form  as  prescribed  in  chapter  101  of  the  Revised  Statutes  of  Wisconsin, 
and  that  in  selling  the  lands  so  platted,  the  same  may  be  sold  in  lots  and  parcels 
aorording  to  the  descriptions  in  the  plat  so  made. 

Dated ,  1&— .  By  the  Court, 

• ,  County  Judge. 

*  It  would  be  a  proper  and  perhaps  better  way  to  insert  this  order  in  the 
license  (Forms  129,  21*^)  after  the  description  of  the  land,  inserting  the  proper 
recitals  with  the  others  m  the  order. 
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No.  246.    (§3978.) 

COMMITMENT  OF  INEBRIATE  WARD. 
(Title.) 

It  satisfactorily  appearing  t»  the  court*  (from  the  verified  petition  of 

and)  from  the  evidence  produced  to  the  court  that  it  would  be  for  the  best  inter- 
est of ,  who  is  under  guardianship  as  a  spendthrift,  that  he  be  confined 

and  placed  under  treatment  in  an  inebriate  asylum: 

It  is  Ordbrbd,  that ^i  the  guardian  of  said  ^—  appointed  l^  this 

court,  be,  and  such  guardian  is  hereby,  authorized  and  directed  to  commit  his 

said  ward,  the  said ,  to  the Inebriate  Asylum,  at  the of , 

in  the  state  of ,  for  a  term  not  exceeding  two  years,  and  subject  to  be  dis- 
charged at  any  time  by  the  order  of  this  court. 

Dated ,  18—.  By  the  Court, 

,  CautUy  Judge. 

*  Unless  the  order  is  made  upon  application  of  the  guardian,  notice  should  be 
given  to  the  guardian.    The  statute  is  very  meager. 

No.  247. 

CITATION  TO  FILE  INVENTORY  (OR  ACCOUNT.)* 

(TiTLB.) 

It  appearing  to  the  court  (from  the  verified  petition  of and)  from  an 

examination  of  the  files  and  records  in  this  matter  that ,  (executor,  admin- 
istrator, guardian  or  trustee)  of ,  has  failed  and  neglected  to  file  an  in- 
ventory {or  account)  of  the  property  and  estate  of  said as  required  by  law 

(or  by  the  order  of  this  court  made  on  the day  of ,  A.  D.  189-): 

It  16  Ordered,  that  the  said ,  as  such  (executor,  etc,)  do  within 

days  after  the  service  of  this  order  upon  him  file  such  inventory  (or  account.) 

Dated ,  18—.  By  the  (Jourt, 

,  County  Judge, 

*  Disobedience  to  such  an  order  would  be  a  contempt    It  would  be  preferable 
to  a  more  formal  citation  in  cases  where  presumably  the  neglect  is  not  wilfuL 

No.  248. 

EXECUTOR'S  DEED  UNDER  POWER  IN  A  WILL, 

This  Indenture,  made  this day  of  — — ,  18—,  by  and  between 

-,  executor  of  the  last  will  and  testament  of ,  late  of County, 


deceased,  party  of  the  first  part,  and  ,  of ,  party  of  the  second 

part,  Witnesseth: 

Whereas,  the  said died  testate  on  the day  of  ,  18—, 

seized  and  possessed  of  the  real  estate  hereinafter  described;  and  whereas,  the 

last  will  and  testament  of  said was  duly  proved,  allowed  and  admitted  to 

probate  in  the  (bounty  Court  of Ck>unty,  State  of ,  on  the d»j 

of ,  18—;  and  whereas,  the  said ,  of ,  was  by  said  last  will 

and  testament  of  said appointed  as  executor  of  said  will,  and  duly  quali- 
fied as  such  executor,  and  letters  tostamentazy  were  issued  to  him;  and  whereas. 
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by  said  will  the  said  ezecator  was  given  full  control  and  management  of  the 

property  of  the  said ,  and  full  power  to  sell,  dispose  of  and  convey  the 

same,  both  real  and  personal,  and  was  directed  by  said  will  to  sell  the  same  and 
convert  it  into  money  or  securities  as  soon  as  practicable : 

Now,  Therefore,  by  virtue  of  the  power  and  authority  so  given  by  said  will, 

and  for  and  in  consideration  of  the  sum  of dollars  to  me  in  hand  paid  as 

such  executor  by  the  said ,  part —  of  the  second  part,  I,  the  said  — — , 

as  such  executor,  do  hereby  give,  grant,  bargain,  sell  and  convey  unto  the  said 

,  of County,  State  of ,  the  following  described  real  estate, 

situated  in  the ,  County  of ,  State  of ,  to  wit: 

[Dsecription.] 

To  Have  and  to  Hold  to  the  said and  to heirs  and  assigns  for- 
ever. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  as  such  ezecator 
on  the  day  and  year  first  above  written. 

f  [^  B.] 

Executor  qf  the  Will  of ^  deceaeed. 

In  presence  of  — 


State  of  Wisconsin,  ^g- 


County. 


\ 


On  this  day  of ,  18 — ^  personally  came  before  me ,  to  me 

known  to  be  the  executor  of  the  last  will  and  testament  of ^  deceased,  and 

the  person  who  executed  the  foregoing  instrument,  and  acknowledged  that  he 
executed  the  same  as  such  executor. 


No.  249.    (§3908.) 

NOTICE  OP  HEARING  PETITION  FOR  CONVEYANCE. 
(Title.) 

Notice  is  hereby  given  that  the  petition  of ,  of ,  that  the  exec- 
utor (or  administrator)  of  the  will  (or  estate)  of ,  late  of ^  deceased, 

be  authorized  and  directed  to  convey  to  the  petitioner  the  following  described 
real  estate,  to  wit:  {deeeribe  the  land]^  pursuant  to  a  contract  made  hy  said 

,  deceased,  in  his  life- time,  is  now  pending  in  this  Court 

Also  that  said  petition  will  be  heard  at  a term,  etc.  [ae  in  Form  No.  3J\ 

Date.  By  order  of  the  Court, 

,  County  Judge, 

No.  260.    (§  3940.    See  Form  160.) 

DECREE  CONSTRUING  WILL  AND  ASSIGNING  RESIDUK 

(Caption.) 
(Title.) 

The  final  account  of ,  executor  (or  administrator  with  the  will  annexed) 

of  the  will  (or  estate)  of ,  deceased,  having  been  adjusted,  settied  and  al- 
lowed, and  it  appearing  that  the  residue  of  said  estate  remaining  for  assignment 

to  the  persons  entitled  thereto  under  the  will  of  said  testator  consists  of  the  fol- 
40 
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lowing  described  property,  to  wit:  [staU  schedule  of  property ^  or  general  char- 
(icier  and  value^  as  the  circumstances  may  require  for  the  purpose  of  final 
assignment,'] 

And  dispates  having  arisen  between  [state  between  what  persons  i$Uerested] 
as  to  the  true  and  proper  constraction  of  said  will,  and  as  to  the  rights  and  in- 
terests of  the  said under  said  will; 

And  application  having  been  made  by  said  (executors)  for  the  assignment  of 
the  residue  of  said  estate  to  the  persons  by  law  entitled  thereto,  and  due  notice 
of  hearing  the  same  at  this  term  (or  at  a  term  of  this  court  on  the ^  Tues- 
day of ,  189-,  and  said  matter  having  been  continued  [or  adjourned]  to 

this  term  [or  time]);  and having  appeared  by ,  his  attorney;  [re- 
cite all  the  appearances.} 

And  after  hearing  (the  evidence  and)  the  arguments  of  counsel  and  fully  con- 
sidering the  same,  the  CJourt  finds,  and 

It  18  Determined  and  Adjudged,  that  the  said  testator, ,  by  his  will 

intended  to  dispose,  and  did  dispose,  of  his  estate  as  follows:  [state  fully  and 
particularly  the  dispositions  tnade  according  to  the  construction  given  to  the  will. 
If  the  controversy  relates  only  to  particular  clauses  of  the  willt  the  finding  and 
judgment  might  be  limited  accordingly.] 

It  is  Furthbb  Ordered  and  Adjudged,  that  the  residue  of  said  estate  be 
and  is  hereby  assigned  [a«  in  Form  160.] 

Dated ,  18—.  By  the  Court, 

,  County  Judge. 

No.  261.    (Laws  1881,  ch.  286;  S.  &  B.  Ann.  Stat,  §  d873a.) 

PETITION  TO  DETERMINE  HEIRSHIP  AND  DESCENT  OP  LAND, 

In  the  matter  of  the  real  estate  of ,  deceased. 

The  petition  of  ,  of ,  respectfully  shows: 

I.  That ,  of  the of ,  which  was  his  last  place  of  residence, 

died  on  the day  of ,  A.  D.  18 — ,  at ,  intestate,  and  seized  of 

an  estate  of  inheritance  in  the  lands  in  this  State  hereinafter  described,  (a  part 
of)  which  lands  are  in  said  County  of . 

That  more  than  six  months  have  elapsed  since  the  death  of  said  ,  and 

he  left  no  personal  property  in  this  State  which  would  be  proper  assets  for  the 
payment  of  debts  (or  more  than  three  years  have  elapsed  since  the  death  of  said 

,  and  no  administration  of  his  estate  ha^  been  granted  in  this  State);  that 

this  petitioner  is  (a  grantee  of)  one  of  the  heirs  of  said ,  deceased,  and  as 

such  entitled  to  an  interest  in  such  lands,  to  wit:  [state  what  interest.] 

II.  That  the  following  are  the  names,  residences,  and  relationship  to  the  de- 
cedent of  all  heirs  of  said ,  deceased,  and  of  all  the  grantees  of  any  such 

heir  or  heirs  entitled  to  any  interest  in  said  lands,  to  wit:  [state  parHadariy]; 
that  said is  a  minor,  and ,  who  resides  at  — ,  is  general  guard- 
ian (or  has  no  guardian  in  this  State.) 

III.  That  the  following  is  a  description  of  all  such  lands,  to  wit:  [gips  descrip- 
tion.] 

Wherefore  the  petitioner  prays  for  the  judgment  of  this  court  finding  and  de- 
termining who  are  all  the  heirs  of  said ,  deceased,  and  what  are  the  re- 
spective rights  and  interests  of  the  parties  in  the  title  of  said  decedent  in  soch 


FOBMS.  627 

lands,  and  naming  the  petsons  entitled  to  intexests  thezein,  and  the  part  to  which 
each  is  entitled. 

[yebification.] 

No.  262. 

ORDER  FOR  HEARING,  ON  NO.  251. 
(TrruL) 

On  reading  and  filing  the  petition  of ,  of ,  representing  among 

other  things  that ,  late  of ,  died  intestate  on  the day  of , 

A.  D.  18 — ,  seized  of  an  estate  of  inheritance  in  certain  lands  in  this  State  de- 
scribed in  said  petition,  (a  part  of)  which  lands  are  in  the  C!ounty  of  ,  and 

that  said ,  deceased,  left  no  personal  property  in  this  State  which  would 

be  proper  assets  for  the  payment  of  debts,  {or  that  more  than  three  years  ha^e 

elapsed  since  the  death  of  said )  and  that  no  administration  of  his  estate 

has  been  granted  in  this  State,  and  praying  for  the  judgment  of  the  court  find- 
ing and  determining  who  are  all  the  heirs  of  said ,  deceased,  and  what 

are  the  respective  rights  and  interests  of  the  parties  in  the  title  of  such  decedent 
in  said  lands,  etc. 

It  is  Ordered,  that  said  petition  be  heard  at  a term  of  this  court 

to  be  held  at ,  in  the of ,  within  and  for  said  County,  on  the 

Tuesday  of ,  A.  D.  18—. 

It  IB  Further  Ordered,  that  notice  of  the  time  and  place  of  such  hearing 
be  given  by  publication  of  such  notice  at  least  three  successive  weeks  before  said 

day,  in  the ,  a newspaper  published  at in  said  County,  and 

that  such  notice  be  served  personally  on  [names  of  those  to  he  personally  served 
with  notice]  at  least  twenty  days  before  such  hearing. 

[If  any  of  the  parties  are  non-residents  of  the  State,  add:]  and  that  copies  of 

said  petition  and  such  notice  be  sent  by  mail  addressed  to ,  at—,  and 

— ,  at ,  [give  name  and  post-office  address  of  each]  at  least  six  weeks 

before  sdd  hearing. 

Dated ,  18—.  By  the  Coort, 

,  County  Judge. 

Note. — The  Ume  must  be  fixed  not  less  than  six  weeks  from  the  date  of  the 
order.    Proof  of  service  and  publication  should  be  filed  before  the  hearing. 

No.  268.    (See  No.  251.) 

JUDGMENT  ESTABLISHING  HEIRSHIP  AND  DESCENT. 

(Caption.) 

(TiTiE.) 

This  matter  coming  on  to  be  heard  at  this  term  upon  the  petition  of , 

and  [recite  appointment  of  guardian  ad  litem,  if  any,  proofs  of  publication  and 
service  and  mailing^  issue  made,  if  any,  continuances  or  adjournments,  if  any^ — 
full  recitals.]  After  hearing  the  allegations  and  proofe,  (and  arguments  of 
counsel,)  and  fully  considering  the  same,  the  court  finds: 

1.  That died  at ,  on  the day  of ,  18 — ,  and  that  his 

last  place  of  residence  was  at  .  , 

2.  Tbat^the  petition  herein  was  filed  more  than  six  months  after  hit  death. 
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and  that  he  left  no  personal  property  in  this  State  which  woold  be  proper  asseta 
in  the  hands  of  an  administrator  for  the  payment  of  debts,  {or  that  he  died  more 
than  three  years  before  the  filing  of  the  i)etitioa  herein,  and  no  administration 
of  his  estate  has  been  snranted  in  this  State.) 

8.  That  the  petitioner  is  an  heir  {or  grantee  of ,  an  heir)  of  said , 

deceased. 

4.  Tiiat  [name  persons^  residence  and  relationship]  are  all  the  heirs  of  said 
-,  deceased,  (and  that ,  of ,  is  a  grantee  of  — — ,  one  of 


heirs  of  his  whole  interest  [or  such  part  as  was  conveyed]  in  the  lands  of  said 
,  deceased,  in  this  State  [or  County,  as  the  case  may  he.]) 

5.  That  said died  seized  of  an  estate  of  inheritance  in  the  following  de- 

scribed  lands  in  this  State,  to  wit:  [describe  lands.] 

Therefore  the  coart  finds,  and  it  is  determined  and  ai>judgbd,  that  the  said 
[naming  the  persons]  are  each  entitled  to  an  undivided  [slate  fractional  paH} 
interest  in  the  title  of  the  said  ,  deoea^d,  in  and  to  the  lands  hereinbefore 

described.  [If  any  advancetnents  have  been  madcj  or  for  any  reason  any  of  the 
parties  are  entitled  to  unequal  parts j  finding  offacts^  showing  if^  shotUd  be  added 
above,  and  the  judgment  should  state  d^nitely  the  part  of  each,] 

Dated ,  18—.  By  the  Court, 

,  CknaOy  Judge. 


NoTB. — The  following  forms,  under  the  statute  cited  (chap- 
ter 192, 1887;  227, 1889),  are  prepared  at  the  suggestion  of 
several  county  judges  and  attorneys.  The  proceeding  is  not 
in  the  county  court,  but  before  the  county  judge.  It  does  not 
end  in  any  adjudication^  but  in  a  certifioate  which  concludes 
nobody  but  the  applicant  as  to  the  facts  certified,  and  which, 
carelessly  given,  might  promote  a  gross  fraud  upon  purchasers 
of  the  land.  Spme  county  judges  treat  it  as  a  proceeding  in 
the  county  (xyurt^  which  clearly  it  is  not.  Some  require  notice 
of  a  hearing  to  be  published,  and  others  do  not. 

A  judge  could  not  be  compelled  by  mandamtta  or  otherwise 
to  make  such  a  certificate,  and  until  very  certain  of  the  facts 
he  ought  not  to  make  it. 

No.  264.    (1887,  ch.  192;  1889,  ch.  227;  S.  &  B.  Ann.  Stat,  seo.  2276a.) 

In  the  matter  of  the  real  estate  of ,  deceased. 

To  the  Hon. ^i  County  Judge  of County: 

The  application  of ,  of ,  respectfully  shows: 

That died  at ,  in  the  State  of  Wisconsin,  on  (or  abont)  the 

day  of ,  A.  D.  18 — ,  owning  and  seized  of  the  following:  described  real 

estate  situated  in  the  County  of  ■■,  to  wit:  [describe  the  lands.] 

'    That  this  petitioner  is  one  of  the  heirs  {or  gnardian  of  the  minor  hein,  or 
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grantee  of ,  one  of  the  heirs,)  of  said ,  deceased,  and  interested  in 

said  real  estate. 

That  the  names  of  the  heirs  of  the  said ,  deceased,  and  the  interests  of 

each  of  said  heirs  in  the  premises  of  which  said ,  deceased,  died  seized, 

are  as  follows:  [state  the  names  of  all  the  heirs  and  their  residence  and  the  in- 
terest of  each.] 

Wherefore  the  petitioner  prays  that  your  honor  will  make  a  certificate,  ander 

the  seal  of  the  Gonnty  Court,  setting  forth  the  names  of  the  heirs  of  said , 

deceased,  and  the  interests  of  each  of  said  heirs  in  the  real  estate  of  which  he 
died  seiied. 


No.  255.    (See  No.  254.) 

GEBTIFICATE  OF  HEIRSHIP. 
In  the  matter  of  the  real  estate  of ,  deceased. 

StATB  of  WlBCONBINy  )  ^^ 

— —  County.       > 

I, f  County  Jadge  of County,  do  hereby  certify  that  the  names 

of  the  heurs  of ,  deceased,  late  of ,  are  as  follows:  [state  names]  and 

that  the  interest  of  each  of  said  heirs  in  the  premises  of  which  said died 

seized  is  [state  undivided  inierest  of  each]  in  said  premises  described  as  f oliowsi 
to  wit: 
[Description  of  lands,] 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
C    ftBAi.  OF     )     affixed  the  seal  of  the  County  Court  of  said  County  of 

J  THB  oouBT.  )     ,  this day  of ,  A.  D.18— . 

y  County  Judge. 

No.  266.    (§4027.) 

OEDEB  APPOINTINGF  TRUSTEE  AND  PRESCRIBINGF  DUTIES. 

(Caption.) 

In  the  matter  of  the  trust  created  by  the  will  of ^  deceased. 

^  ^e  trustee  named  in  the  will  of  said ^  deceased,  having  (re« 

signed,  died*  been  removed  by  the  court,  as  the  case  may  he)  or  (the  will  of  said 

,  deceased,  having  created  a  trust  for  [staie  purposes],  and  no  trustee 

being  named  in  said  will  to  execute  said  trust)  on  the  application  of  ,  due 

notice  having  been  given  to  all  persons  interested  in  said  trust  estate  of  the 
hearing  of  said  application  at  this  term  {or  at  a  —  term  of  this  court  held, 
etc.,  and  said  hearing  having  been  continued  to  [state  continuance]  and  [recite 
appointment  of  guardian  ad  litem,  if  any,  and  appearances  qf  all  the  parties 
who  appeared.'^ 

After  hearing  the  allegations  of  the  parties  (and  the  evidence)  and  considering 
the  same; 

It  appearing  to  the  court  that  it  is  necessary  that  a  trustee  of  said  trust  be  ap- 
pointed, and  that ,  of ,  is  a  proper  and  suitable  person  to  execute 

Haid  trust: 

It  IB  Obdebsd,  that  said be,  and  is  hereby,  appointed  as  trustee  of 

said  trust,  and  that  he  execute  and  file  a  bond  as  such  trustee  in  the  penal  sum 
of dollars  with sufficient  sureties. 

It  is  Fubtheb  Ordered,  that  upon  the  filing  and  approval  by  the  court  of 
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BQch  bond,  a  doly  certified  copy  of  this  order,  with  a  certificate  of  the  filing  and 
approval  of  sach  bond,  be  issued  to  him,  and  thereupon  thai  he  take  possession 

of  said  tnist  estate,  (and  file  an  inventory  thereof  in  this  coort  within 

months)  and  that  he  be  and  is  hereby,  upon  the  filing  and  apivoval  of  snch 
bond,  invested  with  the  estate  and  powers,  and  charged  with  the  duties,  of  such 
tmstee,  and  that  he  proceed  faithfully  to  execute  said  trost,  ander  the  direction 
of  the  court,  according  to  the  true  intent  and  meaning  thereof  as  created  by  said 
will;  that  he  [state  fuUy  any  specific  power  or  duty  to  be  exercised  or  performed^ 
if  any,  in  the  execution  qf  the  trust  as  the  case  may  require,] 

Dated ,  18—.  By  the  Court, 

1  County  Judge. 

NoTB. —  The  above  is  suggested  as  in  acoordanoe  with  the 
present  practice  in  courts  of  equity.  The  certified  copy  pro- 
vided for  would  be  used  instead  of  Form  180. 
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A. 

ABATEMENT: 

of  devises  and  legacies  — 

to  make  up  shares  of  children  omitted,  etc,  689. 
exemption  of  specific  dcTises,  etc.,  689. 
discretion  of  court,  689  and  n.  86. 
in  lieu  of  dower,  etc.,  does  not  abate  except  for  debts,  640a. 
nor  in  payment  of  a  debt,  640a  n.  88a. 
equitable  rule  in  Michigan,  640a  n.  88a. 
for  payment  of  debts  and  expenses,  640* 
exemption  of  specific,  640. 
personal  estate  first  exhausted,  640. 
matter  in — 

suit  by  guardian  in  his  own  name,  802  n.  78L 

ACCOUNT: 

by  agent  of  executor,  etc.,  how  compelled,  868. 

ACCOUNTS: 

of  administrator,  must  be  settled  if  will  produced,  899. 
de  bonis  non,  688. 
ancillary,  688. 
of  executors  and  administrators,  Forms  99,  167. 
by  joint  executors,  eta,  585,  586. 

of  deceased  executors,  etc.,  609,  906  and  n.  46,  909  n.  63^ 
by  legal  representative  iti  Michigan  and  Minnesota,  609a. 
not  compelled  in  Wisconsin,  608  n.  78. 
on  resignation  or  removal,  610. 
if  no  assets,  not  required,  826. 
when  rendered  in  Wisconsin,  894,  558. 
purpose  of,  at  that  time,  894  n.  48,  661« 

in  Minnesota  and  Michigan,  658. 
condition  of  bond,  558. 
proceeding  when  account  rendered,  559« 
further  account,  when,  560. 
after  settlement,  418  n.  70. 
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ACJCOUNTS  (continued): 

of  executors  and  administrators  — 
final  when  rendered,  672, 

rendering  and  settlement  not  one  proceeding,  561. 
schedules  and  vouchers,  667. 
executor,  etc.,  may  be  cited  to  render,  674  and  n.  18. 

by  the  court,  ex  officio,  658  n.  4,  574. 
statement  of,  565,  566,  667,  608. 
schedules  and  Touchers,  567. 

further  account,  statement^  668, 
should  be  verified,  569. 
examination  under  oath,  669  and  n.  11. 
vouchers,  611. 
purpose  of  statutes,  670. 
settlement  of,  when  to  be,  559. 
by  consent,  611. 
may  be  in  suit  on  bond  in  Wisconsin,  904. 

otherwise  in  some  states,  906  n.  46. 
of  deceased  executor,  etc.,  by  sureties,  609. 
when  account  should  be  rendered  and  filed,  671a,  673L 
usual  time  for  settlement,  570. 

application  for,  571. 

order  for  examination,  67L 

notice  of,  571,  626. 
how  given,  571a. 

former  loose  practice,  678  n.  16. 
inventory  not  conclusive,  678. 
what  chargeable,  generally,  662,  666,  667,  678. 
assets  not  inventoried,  856,  578. 
appraised  value  prima /acie,  66i$. 

unless  sold  for  less  under  order,  664. 
property  lost  by  neglect*  577  and  n.  22. 
profits  of  fraudulent  dealing,  679  and  n.  24. 
debt  of  executor,  etc.,  580  and  n.  26,  581  and  n.  27* 

of  firm  of  whioh  he  is  a  member,  581  n.  27. 

collected  in  another  state,  588. 
Interest,  when  chargeable,  582  and  n.  28. 
waste  by  Icu^ies,  676. 
real  estate,  proceeds  of  sale,  562,  587. 

use  of,  by  executor,  etc.,  575  and  n.  20. 

rents  and  profits,  575  n.  20,  687  and  n.  48. 

waste  on,  576. 
what  is  not  to  be  charged,  587  and  n.  48. 
what  allowed  — 

real  estate,  repairs,  taxes,  eta,  689. 
interest  on  mortgages,  589. 
not  if  heirs,  eta,  retain  poesesuon,  589. 
not  for  debts  paid  without  allowance,  590. 
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ACCOUNTS  {continued): 

of  executors  and  administrators  (continued)— 
what  allowed  (coniiniied) — 

nor  more  than  pro  rata  dividend  on,  690. 

allowable  deductions,  566. 

allowances,  support  of  famOy,  591. 

funeral  expenses,  592  and  n.  50a,  594  n.  Sd. 

tombstones,  598  and  n.  51. 

expenses  of  last  sickness,  594. 

expenses  of  administration:  general  role,  597. 

attorney's  fees,  596,  697  and  n.  69. 

costs  of  litigation,  597. 
debts  of  decedent,  590  and  n.  48. 

compounded  or  purchased,  596. 
compensation  of  executor,  etc.,  598  and  n.  61« 

an  equitable  proceeding,  612a. 

order,  etc.,  upon,  612. 
provided  by  will,  601. 

for  extraordinary  services,  699  and  n.  62. 

statutory  cannot  be  refused,  602  and  n.  68. 
effect  of,  when  conclusive,  670  n.  12,  678,  604  n.  69,  606,  612. 

not  as  to  items  omitted,  607,  608  n.  76. 
when  opened  for  re-examination,  608. 
not  usually  on  bill  in  equity,  608  n.  76. 
otherwise  in  Michigan,  608. 
accounting  for  omitted  items,  608  n.  76. 
of  guardians.  Forms  211,  212. 
when  rendered,  820,  821. 

what  to  contain,  828. 

when  entered  of  record,  828. 

citation  to  render,  828,  824. 

proceedings  on,  885  and  n.  119. 
settlement  of — 

power  of  probate  court,  825,  826. 

general  principles  of,  881,  885  n.  119. 
what  chargeable:  profits,  interest,  eta,  88L 

when  interest  compounded,  881. 

waste  by  guardian,  825  n.  102. 
what  allowed,  831. 

compensation,  838  and  n.  117,  884. 
settlement  with  ward,  829. 

on  subsequent  citation  for  fraud,  880  and  n.  108L 

accounts  of  deceased  guardian,  826,  827*       ^ 
of  trustees  — 

annual  accounts,  752. 

purpose  of,  754. 
settlement,  principles  of,  752,  754  n.  86. 

compensation  of  trustee,  756,  757,  758. 
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ACTION: 

by  administrator,  proeecuted  by  executor  of  will  subseqaently  proTed» 
299. 
de  bonU  non,  on  bond  of  predecessor,  846,  688,  904. 
by  executors  and  administrators,  when  proper  party— 
not  to  vindicate  title  of  devisees,  eta,  831. 

nor  for  partnership  claim,  841. 
to  recover  land  fraudulently  conveyed,  833. 
personal  property,  888  u.  50. 
when  bound  to  sue,  832  n.  84. 
not  necessary  in  creditor's  bill,  882  n.  84 
when  may  sue  in  his  own  name,  840. 
what  causes  he  may  join,  840  n.  57. 
what  may  be  set  off  by  defendant,  877  and  n.  IS. 
against  joint  contractor  for  contribution,  888. 

devisees,  etc.,  in  probate  court,  430,  421  and  n.  79. 
against  executors  and  administrators  —* 
not  in  justice's  court,  892  n.  40. 
not  in  any  action  at  law  for  recovery  of  money  only  in  MmneBOta» 

892. 
pending  at  death  of  decedent,  878. 
by  surviving  partner  for  assets,  841  n.  69. 
by  widow  for  allowance  after  demand,  860. 
for  recovery  of  specific  property,  880. 
for  foreclosure  of  lien  on  property,  880  and  n.  18. 
by  creditor,  if  notice  to  creditors  is  not  given  in  Wisconsin,  879. 
not  otherwise  till  payment  ordered,  881  and  n.  19,  892,  404. 
on  judgment  or  decree  for  payment,  404. 
for  legacy,  426,  428. 
piene  cuLminiatravU,  620  n.  10. 
on  bonds  of  executors,  etc.,  Forms  284  to  286. 
final  remedy,  generally,  45,  899. 

cumulative  merely,  899,  n.  88. 
permission  or  direction  of  probate  court  to  sue,  900. 
may  be  granted  ex  parte,  when,  905  and  n.  45. 

only  by  order  or  decree,  908. 
not  if  executor,  etc,  U  dead  in  Wisconsin,  609,  906  and  n.  46^ 
when  judge  may  cause  suit,  908  and  n.  42. 
who  may  sue,  901  and  n.  40,  909. 
creditor,  when,  902  and  n.  41. 
administrator  de  honia  non,  904,  907. 
successive  suits  in  Wisconsin,  918. 

in  Minnesota,  918a. 
judgment  for  penalty  scire  facias  in  Michigan,  914  JU  ML 
liabilities  of  sureties,  917,  918  and  n.  68. 
limitation  of  actions  on,  912. 
on  guardian's  general  bond  — 

by  direction  of  court,  798  n.  68,  914. 
should  not  be  ex  parte,  when,  916. 
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ACnON  (continued): 

on  guardian's  general  bond  (contintied)  ^ 

by  creditor  of  ward,  whether  before  judgment,  t9S  n.  68,  802  n.  78. 
in  name  of  ward  in  Wisconsin,  798. 

of  every  person  interested  in  Minnesota,  798. 
special  limitation  in  Wisconsin  and  Michigan,  798,  914, 
bond  on  sale  of  real  estate  in  Wisconsin,  916  n.  59. 
liabilities  of  sureties,  852  u.  20. 
on  trustees*  bond,  908. 
by  and  against  guardians  — 
in  name  of  ward,  802  n.  73. 
guardian  to  represent,  808. 
when  in  name  of  guardian,  802  n.  78. 
final  remedy  on  bond,  899. 
against  heirs,  devisees,  etc.,  by  creditors,  416  and  n.  78. 

of  deceaned  surety  in  Wisconsin,  911. 
for  specific  performance,  land  contract,  548  and  n.  10. 
presentation  of  claim  against  estate  equivalent  to  commencement  of 
action,  885. 

ADEMPTION: 

of  all  legacies  does  not  revoke  appointment  of  executor,  178. 

ADJOURNMENT:  See  Continuance.    Form  128. 
in  probate  courts,  69  and  n.  10.    Rule  VL 
of  bearing,  when  necessary,  89. 

proofs  of  will,  211. 

application  for  administration,  288, 

hearing  petition  for  license,  489. 
of  sale  of  real  estate,  524,  85& 

ADMINISTRATION :  See  Administrator.    Forms  68  to  67. 
settlement  of  estates  without,  294a. 
what  may  be  done  before,  889. 
granted,  by  what  court,  255,  256L 
on  what  estates,  255,  256  and  n.  4 

not  of  Indian  on  reservation,  256  n.  4. 

not  if  there  is  no  estate,  257.  ^ 

or  real  estate  only  and  no  debts,  257  and  n«  6. 
amount  of  assets  necessary,  259  and  n.  10. 
in  casus  omissus,  258. 
on  estate  of  deceased  minor,  889  n.  62. 

living  person,  void,  287  n.  59. 
to  whom,  origin  of  statutes,  260  and  n.  16. 
priority  of  right,  261,  268,  269. 
policy  of  the  law,  264  and  n.  27,  268,  269. 
husband  of  deceased /eme  covert,  264. 
widow  and  next  of  kin,  discretion,  265,  266. 
their  rights  of  one  class,  265  n.  28. 
after  application  of  creditor,  290* 
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ADMINISTRATION  {continued^: 

granted,  by  what  court  {continned)  — 
to  whom  {contintied)  — 

not  absolute,  suitableness  and  competency,  267. 

widow,  when  next  of  kin,  is  a  minor,  267. 

guardian  of  person  entitled,  267. 

creditors,  when,  270,  271  and  n.  88. 

any  proper  person,  when,  272  and  n.  89a,  290. 

public  administrator,  when,  278. 

upon  death  of  a  party  to  an  action  in  Wisconsin,  276. 
only  on  application  of  some  person,  290  n.  62, 

notice,  practice,  273,  288,  289. 
to  wrong  person  voidable,  810. 
contests  not  frequent,  254. 

questions  which  may  arise,  278a« 

eTidence  of  death,  286,  287. 

*'  term  probatory  ^  or  continuance,  288. 
ancillary,  what  is,  293. 

before  will  of  testator  is  proved,  293. 

purposes  of,  293. 

duty  of  executor,  818  n.  2. 

distribution  in,  406,  407. 

sales  of  real  estate  in,  407  and  n.  62. 
de  bonis  non — 

when  granted,  274,  806. 
to  whom,  275. 

practice,  315. 
void  if  prior  letters  unrevoked,  804. 

when  otherwise,  298. 
special  — 

when  no  other  granted,  283. 
with  will  annexed  — 

granted  when,  262,  806.  * 

to  whom,  262,  268. 
order  or  decree  granting,  289. 

ADMINISTRATOR:  See  Administration;  Exboutobs  and  Adxinibtba- 
TORS;  PuBUC  Administrator. 
to  give  bond,  280. 

of  surviving  partner  is  a  trustee,  829. 
not  liable  at  place  of  ancillary  administration  for  assets  received  at 

domicile,  406. 
ancillary,  to  account  only  for  assets  received  in  state,  588i 

and  general,  no  privity  between,  293.  407  n.  62. 
de  bonis  non,  when  appointment  void,  29. 

appointed  on  revocation  of  former  letters,  306. 
succeeds  to  powers  and  duties  of  predecessor,  8079 
cannot  avoid  sale  by  predecessor,  845. 
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ADMINISTRATOR  (continued): 
de  bonU  non  {continued)  — 

entitled  to  receive  balance  dae  from  predecessor,  68& 
to  sue  on  bond  of  predecessor,  346,  688,  90i. 
to  sue  for  i/nadministered  assets,  840. 

must  account  for  same,  588. 
cum  testamento  annexo,  274. 
appeal  suspends  appointment;  practice,  816. 
joint,  may  give  joint  or  separate  bonds,  389,  588. 

liabilities  same  as  joint  executors,  088. 
special,  Forms  58  co  61. 

when  appointed  without  notioe,  281. 

no  appeal  from,  281. 
powers  and  duties  of,  282. 
additional  powers  in  Michigan,  283a» 
advantage  of  such  power,  282a  n.  a, 
^  mere  custodian,  927. 
when  to  settle  account,  285. 
not  *'  adverse  party  "  on  appeal,  927. 

when  power  ceases,  285. 
bond  and  letters,  284. 
temporary  in  Michigan  of  person  who  has  disappeared,  286a. 
coroner  as  special  in  Minnesota,  2856. 
with  will  annexed.  Forms  50,  51,  62. 
when  appointed,  248,  249. 
who  entitled,  248,  251  and  n.  108. 
appointment,  practice  on,  252. 
void,  if  will  not  proved,  29, 
conditions  of  bond,  248,  280  n.  48. 
powers  and  duties,  succeeds  to,  of  executor,  SOT. 

not  to  special  trusts,  except  in  Minnesota^  250  and  n.  106^ 
848a. 
power  in  Minnesota,  848a  and  n.  78a. 

ADMISSIONS: 

of  parties  on  proceedings  for  administration,  288L 
of  assets,  when  default  is,  890  n.  86. 

bond  of  residuary  lefpitee,  executor  is,  242.    - 
on  claims,  by  executor,  etc.,  not  binding,  890  n«  86. 

ADOPTION  OF  CHILDREN:  Forms  219  to  223, 
in  district  court,  in  Minnesota,  865  n.  !• 
in  county  court,  in  Wisconsin,  22. 
in  probate  court,  in  Michigan,  871a. 
importance  of  subject,  865. 
practice  of  ancient  origin,  866. 
statutes,  867. 
child  past  full  age  may  be  adopted  in  Wisconsin,  887. 
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ADOPTION  OF  CHILDREN  (continued): 

proceedings  for  Wisconsin  and  Minnesota;  petition,  868b 

consent,  by  whom,  869  and  n.  8. 
must  be  in  writing,  869. 

evidence  required.  870. 

order  or  decree,  871  and  n.  10. 
proceedings  in  Michigan,  Sl\a-h-e. 
efifect  of  order,  665,  87d,  878,  877  and  n.  16. 
importance  of  correct  proceedings,  877. 
construction  of  statute  in  Massachusetts,  874. 
authorities  in  other  states,  875,  876  and  notes, 
not  rsTocable,  unless  for  fraud  or  mistake,  877<i. 

ADVANCEMENT:  See  AssiaNMENT  OF  Estates;  Pabtitioii. 
a  question  of  intention,  674. 
when  considered  part  of  estate,  670. 

intestates  only,  670,  672  n.  96. 

to  lineal  descendants  only,  670. 
excess  not  refunded,  671. 

hotchpot,  673  and  n.  96. 
after  death  of  child,  etc.,  advanced,  678. 
evidence  of,  674  and  n.  99. 
value,  how  determined,  676. 
widow  to  share,  when,  676  and  n.  101. 
all  questions  of,  determined  in  probate  court,  677  and  n.  103. 
taken  into  account  on  partition,  etc.,  713. 

ADVERSE  PARTY: 

who  is.  on  appeal,  927. 

designated  by  county  court  in  Wisconsin,  926. 
and  manner  of  notice  to,  926. 

ADVICE:  See  Counsel. 

AFFIDAVIT:  See  Forms. 

of  non-residence  of  executor,  eta,  816  and  n.  88,  817. 
proof  of  publication  by,  85,  546. 

service  of  notice,  etc.,  86. 

will  by  one  witness,  212  and  n.  40,  41. 

appellant  who  did  not  appear  in  Minnesota,  928  and  n.  9. 

AGE:  See  Pbesumption;  Will. 

of  testator,  seldom  contested,  121. 

females  of  full,  at  eighteen,  in  Minnesota,  115  n.  1. 

AGENT: 

of  executor,  etc.,  accounting  by,  858. 

debt  contracted  by,  after  decease,  when  allowed,  886. 

appointed  for  non-resident  on  partition,  eta,  698. 

notice  to,  711. 

guardian  is  only,  802  and  n.  78. 
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AGRICULTURAL  PURPOSES,  459  and  n.  40. 

ALLOWANCES:  Forms  76,  84,  85,  8G.    See  iNVEirroBiES ;  Wmow. 
to  widow,  in  Wisconsin  and  Michigan,  819. 

Power  V.  Power's  Estate  (Mich.),  52  N.  W.  Rep.  298. 

Minnesota,  820. 

nature  and  purposes  of,  819  n.  4,  6. 

separate  inventory  of,  821  and  n.  8. 

none  in  Minnesota,  821a, 

how  selection  made,  821a. 

for  support  of  family,  856. 

in  Wisconsin ;  reasonable  allowance,  857. 

from  what  estate,  857,  868. 

in  all  estates,  863. 

for  what  time,  857. 

when  residue  does  nbt  exceed  $150,  859,  618. 
for  motherless  children  under  seven,  858,  611  and  n.  7. 
in  Minnesota,  861. 

from  personal  estate  not  disposed  of  by  will  only,  861. 

when  whole  estate  does  not  exceed  $150,  861,  616. 
surviving  husband  takes  from  wife's  estate,  same  as  widow,  in  Minne- 
sota, 861  n.  98. 
in  Michigan,  862,  869a. 

in  testator's  estate,  862. 
distinction  between  testate  and  intestate  estates,  868. 
for  support  before  probate  of  will,  691. 
reasonable,  what  is,  864. 

facts  to  be  considered,  865,  866. 

discretion  of  court,  857,  867  and  n.  104. 
notice  of  application ;  practice,  866. 
right  to  dower  not  impaired  by,  442. 

AMBIGUITY:  See  Evidence;  Will. 
latent  in  will ;  extrinsic  evidence,  645. 

AMENDMENT:  Form  21.    See  PBAcncs;  Record. 
to  petition ;  when  permitted,  66  n.  6. 
to  record,  112.  118. 

binding  only  on  parties  and  privies,  114  n.  15. 

canndt  supply  want  of  jurisdiction,  114. 

ANCESTRAL  ESTATE:  See  Assignment;  Dbsgent. 
only  real  estate  is,  668. 

when  half-blood  excluded  from,  660  and  n.  79. 
construction  of  the  statute,  661,  662  and  n.  82. 

ANNUITY:  See  Dowee. 

dower  interest  in  proceeds  of  sale;  contingent,  541  n.  A. 

tables,  541  n.  A. 

under  new  rules,  how  computed,  541  n.  B,  Rule  XYI-2. 
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APPEAL:  Forms  287  to  241. 
two  dasses  in  Michigan,  919. 
different  modes  of  trial,  920. 
to  what  court,  919, 925,  92a 
from  what,  in  Wisconsin  and  Michigan,  549,  775,  921. 

no  reason  required  in  Wisconsin,  924» 

must  be  given  in  Michigan,  924. 

in  Minnesota,  922. 

upon  what  questions,  924. 
by  whom,  in  Wisconsin  and  Michigan,  921,  988. 
in  Minnesota,  928  and  note  9. 

executor,  etc.,  and  any  person  aggrieved,  021. 
who  is  a  ''person  aggrieved,"  921  n.  4a. 

"  any  person  "  from  order  of  adoption  in  Wisconsin,  921« 

from  allowance  of  claim  by  heirs,  etc.,  938  and  a.  25. 
appointment  of  guardian,  775. 
judgment  for  conveyance,  549. 

in  Minnesota,  928  and  n.  9. 
how  taken  and  perfected,  925  and  notes,  926  and  notes;, 
when  circuit  courts  may  allow,  982. 
otherwise  in  Minnesota,  982a. 
adverse  parties,  who  are,  927. 

designated  by  the  court  in  Wisconsin,  925a, 
change  of  practice  in  Minnesota,  929. 
differences  in  practice  on  appeal,  980. 
effect  of,  408,  984,  936. 

from  revocation  of  letters,  815. 
from  commissioners  in  Michigan,  928. 
trial  of,  in  appellate  court,  981. 
judgment  on,  935  and  n.  28a. 

on  claim  of  creditor  in  Michigan,  985a. 

supreme  court;  remittitur  in  Wisconsin,  985. 

remittitur  from  circuit  court,  986. 

costs  on,  987. 

APPEARANCE: 

who  may  appear  and  contest,  88. 

must  be  in  person  or  by  attorney  or  guardian  in  Wisconsin,  78. 

entry  of,  87  n.  88a. 
how  and  by  whom  in  Wisconsin,  78,  88. 
by  persons  under  disability,  by  guardian,  78,  74  and  n.  !& 
by  attorney ;  all  further  proceedings  by,  Rule  IV. 
time  for,  time  of  hearing,  76,  89. 
by  or  for  any  person  interested,  waives  notice^  87. 

APPLICATION:  See  Forms;  Petition. 

confirmation  of  sale ;  previous  notice,  Bnle  XV 1-4. 
permission  to  sue  on  bond.  Rule  XXTTT. 
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APPRAISAL:  See  Invbntobiss;  Sale. 
of  property  in  widow's  inventory,  831. 

paraphernalia,  etc.,  need  none,  821. 

new,  in  case  of  fraud,  821  n.  8. 
of  estate  and  effects  in  inventory  of  executor,  etc.,  822,  820. 

guardian,  801. 

trustee,  751. 
of  real  estate  licensed  to  be  sold,  619,  617*  x 

by  guardian,  854. 
of  property  on  partition,  etc.,  712,  718. 
of  real  estate  which  cannot  be  divided,  709. 

APPRAISERS: 

of  estates  of  deceased  persons,  822. 

appointed  by  order  of  court,  822  n.  9. 

must  be  disinterested,  822,  824. 

warrant  to,  824  and  n.  16. 
of  land  licensed  to  be  sold,  in  Wisconsin,  616, 

appointed  by  the  court.  Rule  XVI~8. 
in  Minnesota,  617. 
of  estate  of  wards,  801. 
of  land  of  wards,  licensed  to  be  sold,  864, 
of  trust  estate,  761. 

ASSETS:  See  Inybntoribs. 
what  are,  836  to  888a. 
what  is  not,  886. 

executor,  etc.,  charged  with  all  received,  678. 
or  lost  by  his  neglect,  677  and  n.  22. 
to  retain  to  meet  claims  appealed,  403. 
not  accounted  for,  fraudulently  invested,  may  be  followed,  600. 
distribution  to  creditors,  404,  406,  406. 
decree  that  he  has  further,  conclusive,  405  n.  67. 
person  intrusted  with ;  citation  to  account,  868  and  n.  88. 
collected  by  administrator  de  bonU  non  on  bond  of  his  predecessor, 
688. 

ASSIGNMENT  OF  ESTATES:  Forms  164  to  160.    See  Adtanobmsnt ; 
DBSCEI9T;  Heirs,  Devisees,  Eia;  Pabtition  akd  Distribution; 
Personal  Estate;  Will. 
precedes  partition  in  Michigan  and  Wisconsin,  41. 
nature  and  effect  of  proceeding,  6126. 
of  share  of  heir,  etc.,  before  settlement,  620  and  n.  10. 
of  residue  for  support  of  family,  859,  618. 
provision  for  infants  under  seven,  617,  618. 
when  no  known  heirs,  money  unclaimed,  etc.,  614  to  616a. 
change  in  Minnesota,  616. 
to  the  persons  entitled  by  law,  619,  620a. 

precedes  partition  and  distribution  in  Michigan  and  Wisconsin^ 
6126,  619. 
41 
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ASSIGNMENT  OF  ESTATES  {continued): 
to  the  persons  entitled  by  law  (cofUinuedt) — 

follows  upon  final  settlement  of  accounts,  612  n.  80,  023. 

may  be  included  in  same  notice,  623,  626. 

must  be  in  Minnesota,  620a. 

void  against  persons  interested  without  notice,  628. 

and  minors  not  represented  in  Wisconsin,  623  and  n.  14* 
partition  after  assignment  in  Minnesota,  620a  and  n.  10a. 
notice  not  provided  for  by  statute,  loose  practice,  623. 
danger  of  trusting  to  the  letter  of  statute  illustrated,  622.; 
purpose  of  the  statute,  622. 
testate  and  intestate  estates,  difference,  634 
judgment  or  decree,  may  be  recorded,  621. 

determines  interests  in  both  real  and  personal,  622,  696. 
to  name  the  persons  entitled  and  parts  of  each,  622. 
importance  of  proceeding,  622,  623  and  n.  14. 
involves  construction  of  will,  624,  627  n.  21. 

is  proper  time  to  construe  will,  625. 
trust  may  be  established  in,  624. 
assigns  property  cannot  decree  payment,  628  and  n.  22,  28. 
executor,  etc.,  entitled,  needs  no  assignment,  631. 
effect  of  — 

transfers  legal  title  to  personal  residue,  628  n.  22,  629. 
only  as  tenants  in  common  when,  689. 
when  partition  precedes  in  Minnesota,  689a  and  n.  la. 
cannot  change  title  to  real  estate,  627,  630. 

ascertains  and  determines  interests,  627  n.  21 ,  630. 
discharges  it  from  administration,  627  n.  19. 
conclusive  between  the  parties,  627  n.  21. 
enforced  only  in  another  court,  638  n.  28. 
advancements,  670  et  seq. 
construction  of  wills,  635  et  seq, 
descent  and  distribution,  649  et  seq, 
of  intestate  estates — Wisconsin  and  Minnesota,  649. 
in  Michigan,  649a. 
of  non-residents  —  difference,  650. 
donatio  eausa  mortis^  678  et  seq. 
marshaling  assets,  683  et  seq. 
shares  of  deceased  legatees,  etc.,  how  assigned,  668, 
assignment  by  executor,  eta,  669. 
plenary  jurisdiction  of  probate  courts,  687. 
limitations  of,  688  and  n.  128. 

ATTORNEY: 

in  probate  court.  Rule  IV. 

not  to  appear  for  parties  adversely  interested,  Rule  IV. 
cannot  refuse  to  produce  will  on  account  of  lien,  193  n.  11. 
executor,  etc.,  who  is  entitled  to  fees  in  suit,  696. 
certificate  of,  to  application  to  sue  on  bond.  Rule  Xaih. 
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B. 

BAILEE: 

of  executor,  etc,  accoiintiDg  bj,  858. 

BANKRUPTCY: 

discharge  in,  does  not  affect  liability  of  guardian,  882. 
otherwise  with  sure^  in  his  bond,  882  n.  115. 

BONA  NOTABIUA: 
what  is,  259  n.  10. 

BOND:  See  AonoN;  Subeties. 
of  administrator,  280. 

always  with  "sureties,**  280,  202. 
conditions  of,  280. 
penalty  of,  how  fixed,  280a. 
of  administrator  with  will  annexed— 
same  conditions  as  execator,  248. 
amount  of,  258. 

court  cannot  dispense  with,  248  n.  102* 
of  public  administrator,  277. 
of  special  administrator,  284 
of  executor  — 

was  not  required  at  common  law,  685. 

is  by  statute,  241,  285. 

with  ''one  or  more "  sureties,  241,  202. 

unless  exempted  by  will,  241. 

court  may  order  then,  241  and  n.  04. 
amount  of,  258. 

suspended,  not  vacated  by  appeal,  258  n«  llOl 
liability,  if  trustee  also,  258  n.  110. 
sole  or  residuary  legatee — 

to  pay  debts  and  legacies,  241. 

admits  sufficient  assets,  242  and  n.  05. 

should  be  ample,  258. 

new  bond  may  be  required  of,  808  n.  20, 
<»f  executors  and  administrators  — 

general  conditions  same,  difference,  280. 
*'  sureties  **  means  more  than  one,  280  n.  48. 
sureties  must  reside  in  state  and  justify,  Rule  VIL 
of  married  woman,  executrix,  etc.,  291. 
all  to  be  approved  by  court,  292. 

omission,  irregularity,  292  n.  86. 
new  bonds  may  be  required,  808  and  n.  20. 
joint  may  be  given  or  separate,  289. 

effect  of  joint,  258  n.  110,  580. 
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BOND  (conetnti^: 

of  executors  and  adminiatraton  (oon^tniied) — 
breaches  of  — 

corrupt  admission  of  unjust  daim,  890. 
failure  to  account,  068  and  n.  4,  903  and  n.  il. 

to  file  inventory,  902  and  n.  41. 
neglect  or  refusal  to  perform  order,  etc.,  903. 
on  sale  of  real  estate,  611,  518L 

further  may  be  required  in  Minnesota,  611. 
by  foreign  executor,  etc.,  in  Wisconsin  and  Michigan,  513. 
by  foreign  executor,  when  no  copy  of  bond  given  at  domicile 
is  filed,  612  n.  76. 
of  guardian  — 

testamentary,  may  be  exempted  by  will,  794. 

but  court  may  require,  794. 
amount  and  sureties  fixed  by  order,  780. 
conditions,  795,  900  n.  89. 
runs  to  ward  in  Wisconsin,  794  and  n.  52,  914, 
to  judge  in  Minnesota  and  Michigan,  794. 
when  ward  is  non-resident,  796. 

insane  or  spendthrift,  796. 
approved  and  recorded  in  Wisconsin,  798. 
special  limitation  of  suits  on,  798,  914, 
additional  and  new  bond,  797. 
binding  though  not  strictly  in  form,  795  n.  68. 
surety  released  by  discharge  in  bankruptcy,  833  n.  115. 
on  sale  of  real  estate,  850,  851. 
runs  to  judge,  853,  915. 
liabilities  of  sureties,  853  n.  36. 
of  trustees  — 

required  unless  exempted  by  will,  781. 
may  be  required  in  that  case,  783i 
amount  and  sureties  ordered,  731. 
conditions  of,  731  and  n.  6. 
void  executed  by  sureties  alone,  280  n.  48. 

as  to  sureties  if  altered  after  signature,  380  n.  48. 

and  new  sureties  who  sign  without  knowledge,  supposing  the 
others  bound,  380  n.  4a 
of  heir,  devisee,  etc.,  for  share,  438,  630. 
effect  of,  630  n.  la 
to  prevent  sale  of  land,  488. 
of  purchaser  at  executor's,  etc.,  sale  of  ii|terest  in  land  contract^  608L 
land  mortgaged,  504  and  n.  64i 
given  to  executor,  eta,  608. 
suits  on,  see  AcnoN. 

BOOKS:  See  Reoobds. 
on  probate  practice,  11. 
object  of  this,  11,  13L 
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BOOKS  (continued): 

to  be  kept  by  coanty  judges,  106,  107,  108w 

probate  judge  in  Minnesota,  110. 
of  account,  deceased  executor,  etc.,  609. 

in  his  handwriting,  presumptive  evidence,  6091 

0. 

CALENDAR:  See  COURT  Calendab. 

CAVEAT: 

what  is,  638  n.  100. 
BUggestions  as  to,  588  n.  100. 

CERTIFICATE:  See  Probate.    Form  248. 

of  proof  of  will  to  be  indorsed  or  annexed,  284. 

attorney  to  cause  of  action  on  bond.  Rule  XXIIL 
permission  to  sue  on  bond,  908. 

CERTIORARI: 

proceedings  in  probate  not  reviewed  upon,  formerly,  16. 
subject  considered,  16  n.  4. 

CHANCERY: 

jurisdiction  transferred  from  to  probate  courts,  48,  56,  761. 
principles  and  practice  of,  as  a  guide,  44,  784. 
practice  in  appointment  of  guardians,  777. 

as  undefined  in  probate  courts,  767,  777. 
duties  of  guardian  same  as  in,  807. 
general  powers  over  estates  of  minors  same,  806  n.  79l 

CHILD: 

adoption  of,  865  et  seq. 

See  ADOFnoN. 
adopted ;  rights  as  heir,  665. 
allowance  for  motherless,  see  Allowances. 
custody  of,  see  Guardian  and  Ward. 
share  of,  after-born  or  omitted  in  will,  419. 

devisee,  eta,  to  contribute  for,  420. 

when  entitled  to,  687  and  n.  84,  688  and  n.  85. 

from  what  estate  assigned,  689. 

cannot  be  ascertained  till  estate  settled,  421  n.  79. 
of  marriage  declared  null,  legitimate  in  Wisconsin,  665, 
legitimate  issue  of  party  capable  of  contracting  in  Michigan,  665  n,  88. 
posthumous,  considered  living  from  death  of  father,  666. 
illegitimate  — 

when  considered  heir  of  father,  664  and  n.  86. 
legitimatized  for  all  purposes,  664,  664a. 

is  heir  of  the  mother,  664  and  n.  86. 

estate  of  descends  to  mother,  664. 
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CHOSE  IN  ACTION: 

how  inT^ntoried.  837.  828  n.  90. 

bequest  of  for  life;  general  not  speciflOi  647. 

CIRCUIT  COURT: 

judgknenta  in  on  appeal,  985  and  n,  88a. 

CIRCUIT  JUDGE: 

when  to  act  as  county  Judge,  05  and  n.  GO. 

CITATION:  See  FOBMB. 

by  court  ex  officio,  61,  Rule  X 

character  and  service  of.  108  n.  A. 

to  produce  will  in  court,  103  and  n.  10. 

to  executor,  eta,  to  file  inventory,  61,  Rule  X,  806. 

to  account,  61,  804,  658  n«  4,  608  and  n.  76,  010,  Rule  X 

before  revocation  of  letters,  814. 

after  revocation,  610  n.  79. 
to  guardian  or  trustee  to  render  account.  Rule  Z. 

after  settlement  with  ward,  880  and  n.  108. 
to  removed  and  new  guardians  to  settle  account^  818. 
to  party  suspected  of  embezzlement,  etc.,  8601 

of  property  of  wards,  819. 
to  agent  of  executor,  eta,  to  acoouuty  868. 

CIVIL  LAW: 

liability  of  heir  under,  476. 
degrees  of  kindred,  rule  of,  668. 
diagram  of,  669. 

CLAIMS:  Forms  87  to  98.    See  Afpkal;  Dsbtb;  COMMiasiolfSBS;  Cbii>- 
noBS. 
adjustment  of  against  decedents  — 
origin  of  present  practice,  869. 
adjustment  by  commissioners  in  lOchigan,  860a. 
I>ractice  in,  869a. 
notice  to  creditors,  869a. 
judge  may  act  as  commissioners  might,  8696. 
set-off  in  action  by  executor,  eta,  877  and  n.  IS. 
in  Wisconsin,  by  county  court  generally,  870. 

by  commiasioners,  when,  870. 
in  Minnesota,  by  the  court  in  all  cases,  871. 
notice  to  creditors,  873. 

in  Wisconsin  and  Minnesota,  873. 
commissioners  to  be  sworn,  878. 
Tacancy,  how  filled,  878. 
limitation  of  time,  876. 

extension  of  time  in  Minnesota  and  MichigaB,  874  and  n.  11a. 
in  Wisconsin,  876. 
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CLAIMS  (continued): 

when  claim  barred  in  Wisconsin,  877  and  n.  15. 

in  Minnesota,  878  and  n.  16a. 

in  Michigan,  878  and  n.  15b. 

not  barred  in  federal  courts  by  statutes,  8775. 

against  insane  ward,  same  proceeding  in  Minnesota,  810. 

jurisdiction,  extent  of,  883,  888  and  n.  28,  886,  909  and  n.  52. 

remedy  exclusive,  881  and  n.  19. 

exceptions,  actions  pending,  878. 

for  specific  property  or  lien,  880. 

when  notice  to  creditors  not  given  in  Wisconsin,  879  and  n.  17. 

set-ofF  in  action,  877  and  n.  15. 

breach  of  bond  unliquidated,  909  and  n.  52. 

claims  not  due,  how  adjusted,  888  and  n.  83. 

may  be  paid  according  to  contract  in  Michigan  and  Wisconsin, 

888  and  n.  88. 

of  executor,  etc.,  428,  604  and  n.  69, 

of  members  of  family,  886  n.  81. 

secured  by  mortgage,  889  and  n.  84, 482  and  n.  28, 488  and  d.  80. 

offsets  of  estate,  882  and  n.  21. 

claims  and  offsets  barred  by  limitation,  884. 

extension  of  limitation  by  death,  884. 

equivalent  to  commencement  of  suit,  885  and  n.  26. 

report  on,  891. 

orders  on,  in  Minnesota,  891a. 

not  presented,  barred,  877. 

allowance  is  a  judgment,  885  and  n.  27* 

interest  after  allowance,  88(5  n.  88. 

payment,  see  Debts  ;  Ciieditob. 

effect  of  statutes,  888  n.  83,  897  n.  48. 

claim  of  remainder-man  after  life  estate  in  proceeds  of  land,  887 

and  n.  82. 

of  foreign  creditor  in  ancillary  administration,  407. 

contingent  claims,  what  are,  409,  411  and  n.  67,  412. 

how  presented  with  proof,  409. 

proved  and  when,  410  and  n«  66. 

payment  of,  410. 

which  accrue  or  become  absolute  after  time  for  adjustment,  412. 

how  paid,  412,  418,  415  and  n.  78. 

provisions  for,  repealed  in  Minnesota,  414  and  n.  72a. 
CLERK: 

in  Wisconsin  — 

judge  is,  of  his  own  court,  4,  104. 
in  Minnesota  and  Michigan,  104. 

may  perform  all  except  judicial  acts  in  Michigan,  104. 

CODICIL:  See  Will. 

included  in  term  "will,"  lia 

same  formalities  of  execution  required,  118. 

discovered  after  probate  of  will,  may  be  proved,  216. 
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CK)LLATERAL  PROCEEDINGS:  See  JuRiSDicnoN. 
decrees,  eta,  when  conclusive  in,  24,  88,  87. 
when  not,  87. 
cases  numerous,  26. 

COMMISSIONERS:  See  CLAIMS;  DowsR;  Partition. 

to  adjust  claims,  when  appointed,  in  Wisconsin,  870  and  n«  3. 
in  Michigan,  869a. 
not  to  exceed  three,  870. 
to  be  sworn,  878. 

may  swear  witnesses,  etc,  800a,  87d« 
vacancy,  how  filled,  869a,  878. 
proceedings  and  report,  890  n.  86,  891  and  n.  88. 

may  be  compelled  to  report,  891  and  n.  88. 
effect  on,  of  revocation  of  letters,  300  and  n«  7. 
to  set  off  dower,  appointment,  448. 
warrant  to,  oath  of,  449. 
proceedings  and  report,  449,  460  and  n.  28,  452. 
to  apportion  lands  owned  in  common,  458,  454,  455^  466. 
to  make  partition  and  distribution,  690. 
appointment  of,  691,  692,  716. 
oath  of,  692. 
warrant  to,  692,  694. 
authority  of,  695  and  n.  7,  708  and  n.  27. 
to  give  notice  of  meeting,  710. 
proceedings  at,  712,  713  and  n.  84. 
report  of,  714. 
to  appraise  land  that  cannot  be  divided,  709  and  n.  28. 

COMMISSIONS:  See  Compensation. 
of  executors,  eta,  598  and  n.  61. 
of  guardians,  833  and  n.  117. 

COMPENSATION: 

of  executors,  etc.,  598  and  n.  61. 

in  cases  of  unusual  difficulty,  etc.,  699,  602. 

only  when  claimed  in  final  account,  Rule  XV-8. 
provided  by  will,  601. 
on  forced  accounting,  602  and  n.  68. 
for  extraordinary  duties  and  trusts,  608. 
of  trustees  — 

within  equity  of  same  rales,  767. 
'    of  guardians  — 

usually  the  same,  883  and  n.  117. 
discretion  of  court,  827,  888. 
only  for  services,  not  for  neglect,  884» 
of  judges,  6. 

COMPLAINT:  See  Forms. 

for  discovery  of  assets,  850,  861. 
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CONFIRMATION: 

of  report  setting  off  dower,  468  and  n.  89. 

relates  back  to  assignment,  467. 
of  sale  of  real  estate,  680,  868  and  n.  86. 

of  part,  681. 

effect  of,  683. 

practice  on,  683  and  n.  100. 

previous  notice  now  required  by  Rule  XVI-4 
of  partition  and  distribution,  710  and  n«  87. 

effect  of,  720  and  n.  43. 

CONSENT: 

of  parties,  binds  them,  87,  646  n.  6,  764. 
obviates  necessity  for  other  notice,  87,  611. 
to  mortgage,  lease  or  sale,  486,  487. 
to  be  in  writing,  486,  Rule  XVI-1. 

in  presence  of  the  judge  or  two  subscribing  witnesses,  in  Wis- 
consin, and  filed.  Rule  XVI-1. 
to  report  of  assignment  of  dower,  468  n.  89. 

of  partition,  eta,  716  n.  87. 
of  next  of  kin  to  appointment  of  guardian,  771. 

parent  to  hearing  application  for,  772,  Rule  VIII-l. 
to  adoption  of  child,  860,  871a. 

CONSERVATOR: 

guardian  of  lunatic  called  in  some  states,  783  xl  80. 

CONSTRUCTION:  See  Will;  Statutbs. 

CONTEMPT:  Forms  324  to  388. 

may  be  punished  in  probate  courts,  68,  64,  880. 
refusal  to  deliver  will  into  court,  192,  193  and  n.  10,  194  and  n.  11. 
to  appear  and  answer  interrogatories,  etc.,  on  proceedings  for  dis- 

oovery,  860,  819. 
to  account  by  agent  of  executor,  etc.,  868. 
special  statute  in  Wisconsin  and  Michigan,  881. 
construction  of,  882  to  886. 
purpose  of,  884. 
attachment  for — 

not  to  compel  payment  of  balance  by  executor,  etc.,  886,  888,  889. 

otherwise  in  New  York,  887. 
to  compel  delivery  of  specific  articles,  886,  889. 
limitations  of  power,  890  and  n.  28. 

CONTEST:  See  HEABma;  Issues;  PEAcncoB. 
conteatatio  litia,  how  formed,  211. 
who  may  appear  and  contest,  88. 

at  what  time,  89. 
costs  on,  when  paid  from  estate,  101* 
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CONnNGENT  CLAIM:  See  CLADfS. 

CONTINUANCE: 

in  disoretion  of  oourt,  69  n.  10.  Rule  VL 
when  terms  of  should  be  imposed,  89. 
'*term  probatory  **  without,  211,  28a 

CONTRACT:  See  Convbtakcb. 

for  sale  of  land  by  deceased  in  writing ;  oonv^anoe^  543  el  $eg* 

may  be  decreed  in  probate  court,  542. 
by  agent,  authority  of  parol,  551  n.  18. 

subsequent  ratification,  551  n.  18. 
by  letters,  552. 

what  sufficient,  552. 

must  be  fair,  just  and  certain,  564. 
consideration,  554. 
when  enforced,  547,  554  and  n,  20,  555, 

in  behalf  of  assignee,  568, 

CONTRIBUTION: 

by  devisees,  eta,  for  deficiency  of  assets,  420,  421  and  n.  79. 
specific  devises,  etc,  when  exempted,  689  and  n«  86,  640ti 

CONVERSION: 

when  executor,  eta,  liable  for,  885  n.  89. 

by  next  of  kin,  etc.,  before  administration,  889  n«  52. 
of  assets,  person  liable  in  double  the  value,  852. 

CONVEYANCE: See Coin!RAOT;SPBGlFioPEBvaBlCAirCK.   Forms  148 to  151. 
when  decreed  in  probate  courts,  542. 
petition  for,  548  and  n«  8. 

when  executor,  eta,  may  petition  in  Minnesota,  547  and  n.  9. 
order  hearing,  and  notice,  544  and  n.  4,  546, 

proof  of  notice,  proceeding  646  and  n«  6^  7* 
judgment  or  decree,  547. 

in  Minnesota,  547  and  n.  9. 

to  petitioner  only,  In  Wisconsin  and  Mi<diigan,  647* 
when  petition  dismissed,  548. 

without  prejudice,  eta,  in  MicJilgan  and  Wiaconain,  548  and 
n.  10. 
when  conveyance  made,  549. 

record  and  effect  of,  550. 
costs  of  proceeding,  550a. 
purpose  of  statute,  558L 
purchase-money  is  assets,  657» 
conveyances  by  guardian  in  Minnesota,  557a. 

in  Michigan,  557A. 

COSTS:  Forms  14  to  17. 
in  Wisconsin,  98,  100. 
in  Michigan,  99. 
none  in  Minnesota,  99. 
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COSTS  (continued):  v 

dificretion  of  court,  100. 
Beouritj  for,  in  Wisconsin^  103. 
when  allowed  against  party,  101. 

paid  from  estate,  101. 
to  creditor  petitioning  for  administration,  890. 
when  executor,  etc.,  personally  liable  for,  340l 
on  contested  petition  for  license,  498  n.  60. 
of  assignment  of  dower,  how  paid,  457. 

proceedings  for  conveyance,  650a. 

partition,  eta,  717  and  n.  88. 
on  appeal,  when  allowed  in  final  settlement,  987* 
taxation  of,  Rule  XXI. 

COUNTY  COURT:  See  Coubts  OF  PbOBate;  JuBiSDicmoN;  Fractioe; 
Rboobds;  Rules. 
how  established,  2. 

probate  jurisdiction,  how  conferred,  9,  i. 
ix>wers  and  jurisdiction  -^ 
are  courts  of  record,  4 
of  construction,  60. 
plenary  jurisdiction,  28,  087. 
limits  of,  28a. 
to  issue  process,  eta,  64. 

punish  contempts,  64^  881. 
court  acts,  net  the  judge,  870  n.  2.  n 

terms  of;  proceedings,  08  and  n.  9. 
special,  bow  ordered.  Rule  V. 

COUNSEL  AND  ADVICE: 

practice  of  seeking  from  judge,  69. 

caution  necessary,  69,  61. 
of  judge,  does  not  excuse  laches,  60  n.  8. 
nor  devastavit,  60. 

may  be  procured  elsewhere  and  expenses  allowed,  695,  697  and 
n.  69. 

C0X7NTY  JUDGE:  See  JuixsE. 

no  qualifications  required  by  statute,  4 
is  clerk  or  register  of  his  own  court,  4,  104, 

COURT  CALENDAR:  See  Reoobdb.    Form  18. 
in  county  court,  68,  105. 
matters  to  be  Entered  in,  and  calendar  called ;  proceedings,  68L 

COURT  RECORD :  See  Reoobds.    Form  20. 
how  to  be  kept,  107. 
importance  of,  107. 
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COURTS  OF  PROBATE:  See  Ck)UNTY  COURT;  Jurisdiction;  Fractics; 
Probate  Court. 
countj  oourtB  in  Wisoonain  are,  2. 
functions  judicial,  49.  * 

principal  business,  settlement  of  estates,  S,  48. 
created  by  statutes  or  constitutions,  14. 
not  mere  creatures  of  the  statutes,  18. 
in  what  sense  inferior,  28. 
jurisdiction  of,  18  et  seq, 
are  courts  of  record  under  this  system,  24i 
when  proceedings  conclusiye,  34. 
when  void,  25. 
conflict  of  decisions,  26. 
nature  of  proceedings,  27. 
powers  as  courts  of  equity,  46,  47. 

of  construction  of  wills  of  both  real  and  personal  estate,  50,  624. 
have  no  process  to  enforce  decrees,  45,  48,  52. 

except  when  given  by  statute,  48,  52,  870. 
policy  of  modem  legislation  in  this  country,  56  n.  74 
made  courts  of  equity  for  mkny  purposes,  546  n.  7. 
practice  in,  57  et  seq, 
English  court  of  — 

is  not  court  of  construction,  50. 

jurisdiction  reduced,  56  n.  74. 

controls  administration,  but  not  distribution,  86  n.  74,  688  n.  88. 

CREDITORS:  See  Claims;  Debts;  Payment. 

distribution  to,  according  to  law  pf  place,  186,  406,  407  and  n.  62. 
when  entitled  to  administer,  261«  270,  271  and  n.  88. 

allowed  costs,  if  widow,  etc.,  appear  and  take,  280. 
claims  of ;  adjustment,  869  et  seq. 
when  barred  by  neglect,  403  and  n.  68. 

may  recover  against  heirs,  eta,  415  and  n.  78. 
of  insolvent  estate  — 

not  bound  by  assignment  of  dower,  445  n.  25. 

may  contest  right  of  in  mesne  profits,  445  n.  25L 
difipute  homestead  right,  468,  465. 
necessary  parties  in  assignment  of  homestead,  466^ 
of  solvent  estate,  not  aggrieved  by  allowance  of  other  olaims,  968  and 

n.  25. 
court  orders  payment  to,  688. 

CURATIVE  STATUTES:  See  SalB. 

CURTESY: 

tenancy  by,  667. 

CYPRES: 

power  does  not  exist  here,  644. 
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D. 

DEATH: 

adjudication  upon,  287  n.  59. 
evidence  of,  286,  287  n.  59. 

letters  not  in  collateral  action,  287  n.  69. 

need  not  be  proved  unless  denied  bj  plea,  287  n.  59. 

presumption  of,  when,  286. 
of  executor,  etc.,  revokes  letters,  298. 

accounts  may  be  settled  by  sureties,  609. 
of  guardian ;  accounts  settled  in  probate  court,  826,  827. 
of  ward,  terminates  guardianship,  815. 

DEBTS:  Forms  100  to  108.    See  Claims;  Crbditor;  Debtor;  Payment. 
balance,  on  settlement  of  account  of  executor,  et-c.,  is,  888,  886. 

when,  cannot  be  imprisoned  for  non-payment,  886  and  n.  15. 
adjustment  of,  870  et  seq.    See  Claims. 
exemption  from,  when  whole  estate,  859,  861,  862. 
allowances,  857,  360,  861,862. 
dower  of  widow,  417. 
homestead,  416  and  n.  74,  417. 
payment  of,  all  other  property  liable  for,  416,  417. 
personal  estate  first  applied,  417. 
real  estate  may  be,  417. 

not  given  by  will  first,  418. 
property  designated  by  will,  416. 
devises  and  bequests  to  contribute;  proportions,  418,  420. 

exemption  of  specific,  418. 
rules  deduced  from  statutes,  422  and  n.  80. 
lien  of,  on  real  estate,  897  n.  48, 421  n.  79. 

for  three  years  only,  unless  administration  applied  for,  in  Wiscon- 
sin, 480  and  note  24. 
in  ancillary  administration,  406,  407  and  n.  62. 
paid  before  legacies,  425. 
sale,  etc.,  of  real  estate  to  pay,  469  et  seg. 
when  payable  — 

not  till  allowed  by  court  or  commissioners,  590l 
and  payment  decreed,  590. 
expiration  of  time  limited,  892. 

limitation  in  Minnesota  and  Michigan,  898,  896,  897. 

Wisconsin,  894  and  n.  48,  895  to  897. 
extension,  when  now  administrator,  897. 
original  purpose  of  statutes  for  limitation  of  time,  480  n.  25. 
when  whole  to  be  paid,  898. 

part ;  priorities  in  Wisconsin  and  Michigan,  400  and  n.  50. 
Minnesota,  401  and  n.  52. 
judgment  or  decree  for  payment,  402,  404. 
when  suspended  by  appeal,  403. 
further  orders  for,  405. 
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DEBTS  (continued): 

notice  of  time  for  payment  —  WiBConsin  and  Michigan,  406. 
Becured  by  mortgage,  889  and  n.  84,  482  and  n.  28. 
payable  from  a  particular  f and,  603. 
of  wards  —  . 

duty  of  guardian  to  pay,  802  n.  78. 

neglect  is  breach  of  bond,  802,  n.  78. 
whether  before  judgment  for,  quosret  802  n.  78. 
suit  for,  against  ward,  802  n.  78. 
insane  wards,  how  adjusted  in  Minnesota,  810. 
sale,  eta,  of  real  estate  to  pay,  807,  886  et  seq. 
due  to  ward;  guardian  to  collect,  807. 

DEBTOR: 

appointment  as  executor  does  not  discharge  debt,  849, 580  and  n.  25. 
debt  should  be  inventoried,  etc.,  580. 

legacy  to,  does  not,  unless  will  shows  intention,  849  n.  77. 

executor,  etc.,  may  compound  with,  on  approval,  etc.,  854. 
DECISION:  See  Obders,  Judgments  akd  DECREEa 

should  be  entered  in  minutes,  98. 

DECREE:  See  Obdebs,  Judgments  and  Decrees. 
final,  how  enforced,  48. 
conclusiveness,  of  court  of  probate  generally,  24. 

that  executor,  etc.,  has  further  assets,  406  n.  57,  418  n.  70. 

allowing  wUl,  282. 

settling  liabilities  of  legatees,  etc.,  421. 

that  ward  is  insane  or  spendthrift,  790  n.  46b 
may  establish  equitable  trust,  when,  282. 
appointment  of  trustee  should  be  by  formal,  748. 

guardian,  insane  or  spendthrift,  790. 
interlocutory,  on  assignment  of  dower,  449. 

in  partition  proceedings,  707  n.  26. 

in  Minnesota,  689&. 

generally,  how  enforced,  884. 

DEED  OF  EXECUTOR,  ETC. :  See  Cokvbyakcb;  SauBp 
under  license  to  sell,  effect  of,  86,  584. 

DEFAULT:  See  AcmoN. 

of  executor,  etc.,  not  admission  of  assets,  890  n.  85. 
when  otherwise  in  Minnesota,  890  n.  85. 

DEFENSE:  See  AcnON. 

by  sureties,  that  judgment  is  fraudulent,  902  n.  4L 

DELUSION :  See  Will. 
insane,  what  is,  126, 127. 
what  is  not,  126. 

DEMURRER:  See  ACTION;  Pleadhkis. 

in  probate  court,  motion  to  dismiss  equivalent,  68. 

in  suit  by  guardian  in  his  own  name,  objection  most  be  taken  by, 
802n.7& 
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DEPOSITION:  See  Practicsb. 
taken  as  in  other  coarts,  90. 

in  non-contested  matters  in  Wisconsin,  91. 

DESCENT:  See  Assionhbnt  of  Estates;  Homestead;  Real  Estate; 
Partition,  etc. 
is  according  to  law  of  place  where  land  is,  650. 
statutory  changes,  different  rales,  651. 
order  of,  in  Wisconsin,  652  and  n.  66,  67,  6a 

when  child  dies  under  age  unmarried,  652  and  n.  68. 

estate  of  adopted  child,  652a. 

homestead  free  from  debts,  653. 

in  Michigan,  658a  and  n.  70a. 

in  Minnesota,  416  n.  74,  654  and  n.  72. 

surviving  husband  or  widow,  654  and  n.  78. 
generally,  655,  6o6,  657. 
degrees  of  kindred,  how  computed,  658. 

diagram  of,  659. 
kindred  of  half-blood,  660. 

exception,  ancestral  estate,  660  and  n.  79. 

construction  of,  661  and  n.  80,  662  and  n.  82. 
personalty  has  no  ancestral  character,  668. 
illegitimate  children,  when  to  inherit,  664  and  n.  85,  86. 
illegitimate  children,  estate  of,  664. 
how  legitimized  in  Michigan,'  664a. 
issue  of  marriage  declared  null,  in  Wisconsin,  665. 
in  Michigan,  665  n.  88. 
adopted  child,  665,  872. 
right  of  representation,  666. 
dower,  curtesy,  667. 

DEVASTAVIT,  BY  EXECUTOR,  ETC. : 
is  wrongful  administration,  845. 

of  property  of  which  he  holds  legal  title.  890  n.  28. 
suffering  judgment  on  falsa  claim  by  default,  890  and  n.  85. 
direction  of  judge  does  not  excuse,  €0. 
liability  of  joint  executors,  etc.,  for,  585. 

DEVISE:  See  Will. 

how  regarded  at  common  law,  174  n.  B. 

construction  of,  641. 
and  bequest — 

to  subscribing  witness,  when  void,  636  and  n.  82. 
specific,  when  exempt  from  payment  of  debts,  418. 

from  contribution,  639  and  n.  86,  640. 
contrary  to  law  is  void,  648.  648a. 
becomes  part  of  residue,  648. 
vague  and  indefinite,  when  void,  644. 

to  child  or  relation  who  dies  before  testator,  when  issue  takes,  646. 
only  rdationa  of  blood  of  testator,  646  and  n.  56. 
of  homestead  in  parcels,  467. 
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DEVISEES:  See Heibs,  Dbtisbes,  Era ;  Will. 

not  to  oontribate  till  personal  estate  is  exhausted,  640« 

DIRECTION:  See  Counsel;  Devastatit. 

DISCOVERY:  See  Contempt, 
of  assets.  Forms  78  to  82. 
of  estates  of  deoeased  persons,  process,  850. 

of  wards  the  same,  819  and  n.  96. 

examination  of  suspected  party,  851. 

purpose  of  proceeding,  851  and  n.  84. 

DISCRETION  OF  COURT  OR  JUDGE: 

as  to  manner  of  giving  notice  in  some  cases,  71. 
distribution  in  ancillary  administration,  294. 
removal  of  executor,  eta,  808,  804. 
allowance  for  support,  etc.,  864. 

character  of,  subject  to  appeal,  867  and  n.  104 
appointment  of  commissioners  on  claims,  870. 
extension  of  time  to  present,  874  and  n.  11a,  875  and  n.  12. 
guardianship  of  minors,  769,  770,  771. 

nomination  by  minor  over  fourteen,  818  n.  95. 
compensation  of  guardian,  827,  888  and  n.  117. 

DISTRIBUTION:  See  Partition  and  Distribution. 
of  personal  estate  by  commissioners,  725. 
to  creditors  — 

according  to  the  law  of  place,  186  and  n.  15,  406,  407  and  n.  63. 
ancillary  administration ;  foreign  creditors,  407. 
under  the  statutes,  400  to  405. 
of  residue  according  to  law  of  domicile,  185  and  n.  14,  406,  650. 
special  trusts  or  liens  may  be  enforced  on,  688  and  n.  128» 
of  money  collected  by  suit  on  bond,  910  and  n.  58. 

DISTRICT  COURT: 
in  Minnesota  — 

adoption  of  children  in,  865  n.  1« 

DIVIDEND:  See  Debts:  Payment. 

when  should  be  made  to  creditors,  559. 
judgment  or  decree  for,  404,  405  and  n.  67* 

DOMICILE: 

jurisdiction  depending  on,  88,  175,  176. 
"inhabitant'*  and  '* resident**  same,  177. 
is  place  of  permanent  residence,  180. 

not  lost  till  another  acquired,  180. 

not  questionable  collaterally,  178. 
executor,  etc.,  at,  must  account  for  debts  collected  in  other  stateSt  688. 
law  of,  execution  of  wills,  182,  188,  228,  280. 
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DOMICILE  (continued):  \ 

when  cx>n8truction  of  will  at,  followed,  186a 
nuncupative  will,  281. 
cx>n8truction  of  terms,  184 
intestate  estates,  descent,  650. 

distribution,  185,  186  and  n.  15,  238,  294,  406.  I 

proof  of  will,  orig:inal  jurisdiction  only  at,  181,  229  and  n.  64.  | 

except  in  Minnesota,  229. 
sale  of  land  by  foreign  executor,  etc.,  appointed  at  domicile  only,  608  j 

n.  69,  512  n.  76. 
of  minor  subject  to  guardianship,  768  n«  7. 

change  of  by  guardian,  8176.  ! 

DONATIO  CAUSA  MORTIS:  | 

what  is,  678. 

ambulatory,  revocable,  678,  682. 
requisites  of  valid,  681. 
subject  of,  personal  property  capable  of  delivery,  68db 

real  estate  cannot  be,  682.  \ 

reverts  if  donor  recovers,  678,  681. 

liable  for  debts  if  assets  deficient,  678. 
questions  that  may  arise  in  probate  courts,  679. 

DOWER:  Formsll6tol22,180;RS.,§2614.    See  Election;  Widow  ;Salb, 
abolished  in  Minnesota,  416  n.  74,  480  n.  1,  619  n.  9. 
not  liable  for  debts,  417. 

reversion  is,  470,  610. 
what  it  is,  480,  482, 440,  452. 

extent  of  right,  485  and  n.  10,  486.  488  n.  14,  489. 

in  mineral  lands,  Scazer  v.  McCabe  (Minn.X  52  N.  W.  R.  294. 

nature  of  right,  442.  ! 

in  indivisible  estate,  441. 

not  cut  off  by  will,  480  n.  8,  685. 

title  of  heirs  subject  to,  667. 
nature  of  right  before  assignment,  440  and  n.  17.  44!^ 
when  divorced  wife  entitled,  444. 
assignment  of  in  probate  court,  480  et  aeq,  j 

jurisdiction,  480,  481.  i 

election  when  necessary,  484  ! 

only  when  right  undisputed,  480,  488* 

petition,  what  to  show,  445. 

proceedings  upon,  445  to  458. 

when  lands  owned  in  common  with  others,  458,  454,  460^ 

report  in  such  cases,  456. 

effect  of  assignment,  457. 

by  heirs  and  guardian,  482  and  note  7. 
when  widow  endowed  anew,  487  and  n.  18. 
right  in  rents  and  profits,  442. 

assignment  of,  451  and  note  29. 
42 
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DOWER  (continued): 

right  in  mesne  profits  received  by  exeoator,  eta,  685  n.  128^ 
sale  of  land  fieed  from,  consent  of  widow,  510  n.  72L 
present  value.  Low  computed,  Bale  XVI-3. 

table  and  example,  541  n.  A. 
[This  rule  excludes  the  use  of  tables  in  note  B,  §  541,  in  Wisconsin.] 

DRUNKARD:  See  Sprndthbift. 

subject  to  guardianship,  781, 786  and  n.  48,  786a,  7866. 

E. 
EASEMENT: 

guardian  may  grant,  in  ward's  land,  in  Wisconsin,  806. 

ECCLESIASTICAL  COURTS: 

resort  to  law  and  practice  in  as  a  guide,  45.  • 

appeal  from  did  not  lie  to  house  of  lords,  17  n.  7. 

citations  of,  how  served,  108  n.  A,  108. 

jurisdiction,  extended  only  to  personal  estate,  SOl 

revoked  probate  of  wills,  40. 

were  courts  of  construction,  50. 

could  not  cite  executor,  etc.,  ex  officio,  51. 

nor  enforce  sentences  by  their  own  process,  45,  iB78L 
how  disobedience  punished,  878  n.  1. 
probate  in,  was  not  evidence  as  to  land,  21. 
special  and  limited  administrations  in,  281  n.  49. 
sanity  of  testator  presumed  in,  202. 
letters  granted  in  wrong  diocese  were  void,  811. 

ELECTION:  See  Dower;  Widow. 
by  widow  to  be  endowed,  484. 
by  legatee.  Allen  v.  Boomer  (Wis.),  52  N.  W.  B.  426. 

EMBEZZLEMENT:  See  Discovery. 

of  property  of  estate,  liability  for,  852L 

EMBLEMENTS:  See  Inventories. 

executor,  etc.,  takes  unless  land  is  devised  in  fee^  886  and  n.  46. 

EQUITABLE  ESTOPPEL: 

may  be  enforced  in  probate  court,  28. 

EQUITY:  See  Jurisdiction. 

is  careful  to  protect  pers^Mis  under  disal^ty,  79. 
much  of  jurisdiction  concurrent,  48,  687,  727. 
extension  of  in  courts  of  probate,  56  and  n.  74 
legacy  charged  on  a  devise  enforced  in,  742. 
courts  of  — 

will  not  set  aside  probate  of  a  will,  17  and  n.  7,  40,  285. 

origin  and  reason  of  the  rule,  18. 
will  set  aside  allowance  of  fraudulent  claim  to  executor,  elo.,  428, 
604  and  n.  69. 
because  in  probate  he  represents  both  sides,  604,  n.  69. 
not  settlement  of  administration  account,  604,  nu  69. 
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EQUITY  {continued): 

courts  of  (continued)— 

are  exclusiye  courts  of  oonstr  action  in  some  states  and  now  in 

England,  60. 
are  proper  courts  to  compel  guardians  to  account  in  Wisconsin, 
795,  n.  69,  830  and  n.  97. 

ESCHEAT:  See  Descent. 

when  property  escheats  in  Wisconsin,  662. 
added  to  school  fund,  063. 
in  Minnesota,  657. 
in  Michigan,  063a. 

ESTATE:  See  Descent;  Exbcutobs,  etc.  ;  Inventories;  Will. 
ancestral,  descent  of,  661,  663. 

of  executors,  etc.,  see  Executor  and  Administrator. 
for  life,  often  created  by  will,  647. 

character  of  in  personalty,  647,  648,  n.  57,  61. 

EVICTION: 

widow  endowed  anew  after,  487  and  n.  18. 

EVIDENCE:  See  Deposition;  Will;  Witnessbs. 
general  rules  of,  apply  to  probate  courts,  90. 
of  advancement,  what  admissible,  674  and  n.  99,  675. 
on  claims  by  members  of  family,  886,  n«  81. 

foreign  executor,  etc.,  884. 
on  contested  will  — 

order  of  proof  on  question  of  sanity,  304  and  n.  81,  306. 
burden  on  proponent,  303. 
opinions  of  witnesses,  305  and  n.  84. 
of  execution  out  of  state,  310. 
extrinsic,  of  intention,  to  show  insertion  in  will  by  fraud  or  mistake, 
333,  n.  7a 
to  explain  latent  ambiguity,  etc.,  646. 

EXAMINATION :  See  Discovert. 

of  persons  suspected  of  concealment,  etc.,  of  assets,  860,  861,  n.  83, 84. 
property  of  wards,  819  and  n.  96. 

EXECUTION:  See  Forms. 
from  courts  of  probate  — 
statute  in  Minnesota,  891. 

in  Wisconsin,  893,  898  and  n.  37. 
payment  not  enforced  by,  without  statute  authority,  63,  68,  886. 
judgment  for  costs,  98,  99.  893. 

for  balance  against  claimant  and  costs,  891, 893, 

for  contribution  by  devisee,  eta,  431. 

costs  on  contested  petition  for  license  to  sell  land,  498  n.  50, 

847  n.  9. 
expenses  of  partition,  etc.,  717  and  n.  88. 
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EXECUTOR:  Forms  26,  48  to  61.    See  Executobs  and  Adionistrators : 
Will. 
who  may  be,  240. 
named  in  will;  da  ties  — 

to  present  will  within  thirty  days,  and  accept  or  refuse  the  trust, 
191. 
liability  for  neglect,  191. 
must  give  bond  unless  exempted  by  will,  241. 

may  be  required  though  exempted,  241  and  n.  94. 
may  qualify  though  legacies  adeemed,  173. 
not  compelled  to  accept  trust,  246. 

refusing  or  neglecting  not  to  intermeddle,  245. 
doing  so  is  wrong-doer,  246. 
to  administer  according  to  will,  603,  740. 

only  on  unad  ministered  estate  if  will  proved  after  administra- 
tion granted,  299. 
sole  or  residuary  legatee ;  bond,  242. 
debtor;  debt  not  extinguished,  849. 
may  retain  possession  till  estate  is  assigned,  419,  426. 
pay  legacies  sooner  if  assets  sufficient,  427. 
recover  from  legatee,  eta,  when,  421  n.  79. 
sell  real  estate  according  to  power  in  will,  540. 
also  trustee,  when  liability  as  executor  ceases,  605,  741. 

may  accept  one  and  decline  the  other,  741. 
may  take  opinion  of  court  on  construction  of  will,  987. 
of  executor,  does  not  succeed  to  his  authority,  249,  297. 
according  to  the  tenor  of  the  will,  239  n.  86,  739. 
joint;  those  qualified  can  perform  every  trust,  247. 
may  give  joint  or  separate  bonds,  247,  686. 
liabilities  for  each  other,  585,  686. 

EXECUTORS    AND    ADMINISTRATORS:   See  Acxx)Uins;    Citation; 
Claims;  Debts;  Inventobies;  Sale. 
dealings  before  removal  valid,  309. 
exceptions,  312,  313  and  n.  33. 
should  keep  copy  of  inventory,  828  n.  18. 
actions  by  and  against,  see  AcmONS. 
has  same  remedies  as  decedent,  340. 

except  for  partnership  property,  341. 
for  embezzlement  of  assets  before  administration,  862. 
pending  against  deceased,  878. 
to  recover  specific  property  from,  880. 
to  enforce  or  foreclose  liens,  380. 
equitable  action ;  garnishment,  Earle  ▼•  Qrove  (Mich.),  62  N.  W.  R. 

616. 
cannot  be  sued  otherwise  if,  etc.,  379,  881. 
relieved  of  much  responsibility  by  statutes,  368,  429. 
effect  of,  896,  404. 

does  the  executor,  etc.,  become  functus  officio  by  limitation  under 
the  statutes  before  the  estate  is  settled?  896  n.  45,  480  n.  86. 
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EXECUTORS  AND  ADMINISTRATORS  (conUnued): 
entitled  to  residue,  needs  no  assignment,  681. 
non-residenti  service  of  notice,  etc.,  on  in  Wisconsin,  816  and  n«  88« 
acts  of,  when  no  presumption  to  sustain,  80. 
estate  and  powers  of,  see  Inventories. 

right  to  possession  of  real  estate,  830  and  n.  28,  881. 
when  his  duty  to  take,  381  and  n.  80,  687  n.  48. 
does  not  include  homestead,  330. 
no  right  at  common  law,  881. 
nature  and  purposes  of,  831  and  n.  80. 
not  a  trustee  as  to,  882. 
to  keep  buildings,  etc.,  in  repair,  580. 
to  sell  real  estate,  etc.,  469  et  aeq.    See  Sale. 
title  CO  lands  bid  in  at  execution,  etc.,  sale,  882,  478. 
in  personcd  property,  833,  834  and  notes,  839  n.  62. 
power  of  control  and  disposal,  888,  669. 

limitotions  of.  846,  847,  864. 
order  for  sale  of,  884. 

Jrhat  are  assets,  886,  886  aud  n.  46,  887,  888  and  n.  60. 
emedies  as  to,  840  and  notes, 
compounding  with  debtor,  854. 
partnership  effects,  841  and  n.  59. 

rights  in,  841,  342,  848. 
survivorship  in  other  cases,  844. 
duties  of  — 

not  usually  to  invest  money,  582. 

to  make  and  return  inventory,  818  and  n.  2,  590  and  n.  48. 
See  Inventories. 
may  be  cited  to  file,  826. 

by  the  court,  61,  826  and  note  17,  Rule  X 
to  pay  debts,  when,  898,  402,  403,  406. 
not  till  allowed,  590  n.  48. 
when  liable  to  action  for  non-payment,  404. 

if  notice  to  creditors  not  given  in  Wisconsin,  879. 
from  after-acquired  assets,  418  and  n.  70. 
to  render  accounts,  when,  394  and  n.  48,  568  et  9eq, 
See  Aoooxmrs. 
on  resignation,  610. 
may  be  cited  to  render,  51,  568  n.  4. 
final  account  when  filed,  Rule  XV-2. 
after-acquired  assets,  418,  n.  70. 
claim  of  as  a  creditor  must  be  presented  for  allowance,  604. 

allowance  procured  by  fraud  may  be  set  aside  In  equity,  004  and 
n.  69. 
appealing  — 

not  required  to  file  undertaking  in  Wisconsin,  or  bond  in  Minne- 
sota, 925. 
litigating  in  good  faith,  allowed  his  costs,  987. 
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EXECUTORS  AND  ADMINISTRATORS  (eontinued^x 
may  be  removed  for  cause,  801,  902, 

resign,  801. 
foreign  — 

may  sue  in  oourts  of  Wisconsin  and  Minnesota,  258  and  n.  ft. 
prosecute  claim  against  deceased,  886  n.  81, 
must  file  letters  issued  at  place  of  domicile  in  Wisconsin  and 

Minnesota,  886  n.  81. 
must  procure  ancillary  letters  in  Michigan.  886  n.  81* 
may  be  licensed  to  sell  real  estate,  608  and  n.  69. 
not  foreign  ancillary  administrator,  61d  n.  76. 
may  act  by  attorney  in  fact  in  Minnesota,  509. 
joint  — 

possessed  as  of  entirety ;  one  may  dispose  of  estate,  848t 

otherwise  with  joint  security  to  them,  848  n.  71. 
should  join  in  application  for  license  to  sell  land,  478. 
liabilities,  586. 

under  separate  bonds,  586. 

EXEMPTIONS:  See  Debts. 

EXPENSES : 

what  paid  before  debts,  400, 401. 

of  assignment  of  dower ;  how  paid,  457. 

of  partition  commissioners  to  report,  714. 

how  paid,  717. 
of  ward  in  defending  against  appointment  of  guardian,  793  and  n.  60. 

EXPERTS:  See  Etidbncb;  Will. 

what  opinions  only  medical  can  testify  to^  205  n.  84i 

F. 

FATHER:  See  Quaxdias, 

entitled  to  custody  of  child,  765. 
duty  and  obligation  to  maintain,  809. 
when  may  be  from  minor's  estate,  809. 

FOREIGN  WILL:  Forms  48,  44,  45.    See  Wilu 
how  filed  and  recorded  in  probate  court,  224,  225. 
what  questions  may  be  considered  on,  226,  227  and  n.  60l 
general  rule  to  follow  grant  at  domicile,  228. 

letters  on,  extend  to  all  property  in  the  State,  289a,  248, 258  n.  R 
original  proof  only  at  place  of  domicile,  229  and  n.  64. 

FORGERY:  See  Will. 

equity  will  not  set  aside  probate  of  will  for,  17  and  n.  7. 
otherwise  by  statute  in  some  states,  287  n.  81. 

FORMS.    (The  references  are  to  the  numbers  of  Forms.    See  g  988.) 
accounts,  of  executors,  etc.,  interlocutory,  99. 
final,  157. 
guardian's,  211. 
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FORMS  (continued) : 

adjournment,  of  hearing  petition  for  licensey  ld8b 
affidavit,  of  publication,  4. 

of  personal  service,  6w 

of  non-residence  of  executor,  eta,  70. 

of  posting  notices  of  sale.  188. 

for  ne  exeat,  182. 

answer  to  petition  for  ne  exeat,  187. 

for  attachment  for  contempt,  224. 
agreement  with  widow  to  take  value  of  dower,  180l 
answer,  to  petition  for  ne  exeat,  187. 

of  defendant  in  contempt,  281. 
application,  see  Ck)MPLAiirr;  Pbtition. 

m 

of  widow  for  allowance,  84. 
appointment  of  person  to  consent  to  adoption,  220. 
approval  of  compromise  with  debtor,  88. 
assignment  of  land  contract  sold  under  license,  147* 
bond,  of  executor,  residuary  legatee,  49. 

of  executor  or  administrator  with  will  annexed,  60i 

of  administrator,  66. 

of  administrator  de  honie  non,  67. 

of  special  administrator,  60. 

of  public  administrator,  64. 

to  prevent  sale  of  real  estate,  127. 

of  foreign  executor,  etc.,  on  sale,  181. 

of  executor,  etc.,  on  sale,  182. 

of  purchaser  of  laud  contract,  146. 

of  heir,  etc.,  for  his  shares  156. 

of  agent  for  non-resident  on  partition,  19^ 

of  trustee,  179. 

to  sheriff  on  ne  exeat,  186. 

of  guardian,  for  minor,  196. 

for  insane  or  spendthrift,  208. 
on  sale  of  real  estate,  218* 
calendar,  18. 
certificate,  of  deposit  of  will,  24. 

of  proof  of  will,  46. 

of  mayor,  etc.,  approving  sale,  216. 

of  attorney  to  petition  for  leave  to  sue  on  bond,  28^ 

of  permission  to  sue  on  bond,  236. 

general  form,  to  copy,  243. 

of  heirship  by  county  judge,  266. 
citation,  to  produce  will  in  court,  29. 

to  account,  etc,  69. 

to  suspected  person  for  discovery,  81. 

to  old  and  new  guardians  to  settle,  210* 

to  file  inventory,  247. 
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FORMS  [continued): 

claim  against  deceased,  96. 

contingent  claim,  109. 
commission,  to  take  deposition,  13. 

of  public  administrator,  65. 
complaint,  for  discovery  of  assets,  79. 
consent,  of  guardian  ad  lUem  to  act,  7. 

and  waiver  of  notice,  8. 

to  report  of  assignment  of  dower,  139^ 

to  sale^  mortgage  or  lease,  126. 

of  mortgagee  to  sale,  143. 

to  have  shares  set  off  in  common,  168. 

to  report  of  partition,  etc.,  178* 

to  adoption  of  child,  231. 

by  child  over  fourteen,  222. 
court  calendar,  18. 
court  record,  20. 
decree,  allowing  will,  86. 

allowing  nuncupative  will,  88. 

allowing  lost  or  destroyed  will,  48. 

allowing  foreign  will,  46. 

construing  will,  250. 

establishing  heirship,  258. 

granting  administration,  55. 

for  removal  of  executor,  etc.,  78. 
deed  of  executor,  etc,  on  sale,  141. 

under  power  in  will,  248. 

on  judgment  pursuant  to  contract,  161« 

of  guardian  on  sale  (B.  S. ,  §  2218). 
election  of  widow  to  take  dower,  116. 
examination  for  discovery  of  assets,  82. 
execution,  for  costs,  17. 

for  contribution  against  legatee,  eta,  115. 
mjunction,  191. 
interrogatories,  to  take  deposition,  12. 

to  defendant  attached  for  contempt,  280. 
inventory,  widow's  separate,  76. 

general,  77. 

and  appraisal  real  estate,  186. 
judgment,  general  form,  18. 
6ee  Decbee. 

for  costs,  16. 

for  payment  of  debts,  104 

for  further  payment,  105. 

for  contribution  by  legatee,  etc.,  114 

for  conveyance  by  executor,  etc.,  150. 

of  settlement  and  assignment,  160. 

assigning  real  estate  to  one  or  more,  177. 
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FORMS  {continued) : 

judgment  (continiLed)  — 

establishing  heirship,  258. 
apportioning  expenses,  partition,  etc.,  178. 
on  contempt  found,  283. 
letters  testamentary,  51.  ^ 

or  administration  with  will  annexed,  61. 
of  administration,  67. 
of  administration  de  bonis  non,  57  n. 
of  special  administration,  6U 
of  trust,  180. 

of  guardianship,  minors,  197. 
insane,  eta,  204. 
minute  book,  19. 

nomination  of  guardian  by  minor,  199. 
notice — 

of  hearing,  statute  form,  8. 
proofs  of  will,  etc.,  82. 
to  creditors;  adjustment  of  claims,  92. 

time  fixed  for  payment,  108. 
of  pendency  of  petition  for  conveyance  and  hearing,  949* 
to  minor  over  fourteen  to  nominate  guardian,  194. 
to  insane  or  spendthrift,  for  guardian,  201. 
of  sale  of  real  estate,  187. 
of  appeal  to  circuit  court,  287.' 
by  commissioners  to  make  partition,  etc.,  189. 
oath  of  public  administrator,  68. 
of  appraisers,  74. 

of  commissioners  to  adjust  claims,  90. 
to  set  off  dower,  120. 
to  make  partition,  etc.,  168. 
of  executor,  etc.,  to  sell  real  estate,  188L 
of  appraisers  of  real  estate,  185. 
of  guardian,  to  account,  212. 
objections  to  probate  of  will,  244. 
orders ;  general  form,  for  hearing,  2. 
at  term,  18. 

appointing  guardian  ad  liiemf  6. 
administration ;  hearing  petition  for,  6^ 
appointment  and  for  bond,  55. 
special  administrator,  59. 
public  administrator,  62. 
adoption,  order  for,  228. 
allowances;  order  for,  for  support,  86w 

order  assigning  whole  for,  86. 
api>eal,  for  notice  to  adverse  party,  289. 

by  executor,  etc.,  241. 
bonds;  permission  to  prosecute,  235. 
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FORMS  (continued): 
orders  (continued) — 

claims;  appointment  of  commissioners,  SSL 

to  fill  vacancy,  91. 

for  adjustment  by  the  court,  98. 

extending  time  to  present,  95. 
contempt;  to  show  cause,  22& 

for  attachment,  226. 

for  interrogatories,  329. 

on  contempt  found,  282. 
costs;  for  security  for,  14. 
conveyance ;  hearing  petition  for,  149. 
debts;  limiting  time  for  payment,  101. 

extending  time  for  payment,  108. 

for  notice  of  time  for  payment,  107. 
dower;  appointing  commissioners,  118. 
executors  and  administrators  — 

for  citation  to  account,  68. 

to  file  inventory,  247. 

for  publication  and  maiUng  notice  to,  71» 

for  removal,  etc.,  72. 

approving  compromise  with  debtor,  83. 

for  sale  of  personal  property  by,  158. 

for  delivery  of  share  to  heir,  etc.,  by,  156L 

for  notice  of  final  settlement  by,  169. 
guardianship — 

for  notice  to  minor,  etc.,  198. 

nominating  oc  approving  guardian,  196. 

hearing  petition  for,  insane,  etc.,  200. 

appointment  and  bond,  202. 

for  inventory,  205. 

removal  and  new  appointment,  209. 

hearing  petition  for  license  to  sell  land,  215. 

license  to  sell  land,  217. 

for  commitment  of  inebriate,  246. 
heirship;  for  hearing  petition  to  establish,  2S2L 
injunction;  order  for  hearing,  and,  189. 

injunction,  191. 
inventories,  etc.^ 

appointing  appraisers,  78. 

for  citation  for  discovery  of  assets,  etc.,  80L 

for  sale  of  personal  estate,  158. 

to  file  inventory,  247. 
ne  exeat;  for  writ  and  hearing,  183. 

discharging  writ,  188. 
partition  and  distribution  — 

for,  and  appointing  commissioners,  164. 
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FORMS  (continued): 
orders  (continued)— * 

partition  and  distribation  (eontinued^^" 

appointing  agent  for  non-resident,  165. 
commissioners  to  appraise,  eta.  173. 

accepting  and  confirming  partition,  etc,  176. 

assignment  to  one  or  more,  177. 

apportioning  expenses,  178. 
sale  of  real  estate  -> 

for  hearing  petition,  134. 

appointment  of  special  guardian,  199* 

adjournment  of  hearing,  128. 

license  to  sell,  etc.,  129. 

extension  of  license,  184. 

to  plat  lands  for  sale,  245. 

confirmation  of  sale,  140. 

for  disposition  of  proceeds,  homestead,  etc.,  144 

for  investment  of  proceeds  for  widow,  145. 
trustee;  order  appointing,  250. 
wiU  — 

of  testator  to  deliver,  25. 

for  citation  to  produce  in  court,  28L 

for  hearing  proofs  of,  81. 
of  nuncupative,  87. 
lost  or  destroyed,  41. 
foreign,  44, 

for  bond  of  executor,  etc.,  48. 
petition,  general  form,  1. 
to  take  deposition,  10. 
to  amend  record,  21. 
for  delivery  of  will  into  court,  27. 
for  probate  of  will,  80. 

nuncupative  will,  86. 
of  soldier,  eta,  89. 

lost  or  destroyed  will,  40. 

foreign  will,  48. 
for  revocation  of  probate,  47. 
for  administration  with  will  annexed,  68. 
for  administration,  68. 

special,  58. 
for  removal  executor,  eta,  67. 
for  allowance  to  widow,  84. 
for  appointment  of  commissioners  on  claims,  87* 
for  extension  of  time  to  present  claims,  94. 
for  time  for  settlement  by  executor,  eta,  100. 

further  extension  of,  102. 
for  notice  of  time  fixed  for  payment,  106. 
for  allowance,  contingent  claim,  etc.,  110. 

of  claim  accrued,  etc.,  after  time,  111. 
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FORMS  (continued): 

petition  (continued)^ 

for  payment  from  subsequent  assets,  113. 

for  contribution,  against  legatee,  etc.,  118. 

for  assignment  of  dower,  117. 

for  license  to  sell  land  by  executor,  etc,  123. 

part  homestead,  mortgaged,  143. 
I  for  conveyance  on  contract,  148. 

for  order  to  sell  personal  property,  153. 

for  share  of  estate  by  heir,  etc,  154. 

for  final  settlement,  executor,  etc,  158L 

for  partition  and  distribution,  161,  162. 

to  establish  heirship,  251. 

for  assignment  of  real  estate  to  one  or  more,  171. 

for  accounting  and  ne  exeats  or  injunction,  181. 

for  guardian  for  minors,  192. 
for  insane,  etc.,  108. 
spendthrift,  109. 

for  estate  by  married  female  ward,  206. 

for  transfer  of  estate  by  non-resident  guardian,  207* 

for  change  of  guardian,  minor  over  fourteen,  208. 

for  change  of  investment  of  ward's  property,  218L 

for  license  to  sell  ward*8  land,  214. 

for  leave  to  adopt  child,  219. 
sue  on  bond,  284. 

for  revocation  of  order,  etc,  242. 

to  county  judge  for  certificate  of  heirship^  854 
pioof  of  publication,  4. 

personal  service,  6. 

will,  not  contested,  88. 
contested,  84. 

certificate  of,  46. 
refusal  of  executor  to  accept  trust,  26i, 
report  on  claims  against  estate,  98. 

of  assignment  of  dower,  121. 

of  sale  of  real  estate,  189. 

of  partition  and  distribution,  170. 

of  true  value  of  land  not  divisible,  174 
resignation  and  consent  thereto,  66. 
return  of  sheriff  on  ne  exeats  185w 
statement  of  claims  allowed,  etc,  96b 
sobposna.  9. 
undertaking,  security  for  costs,  15. 

on  injunction,  190. 

on  attachment,  for  appearance,  828L 

on  appeal,  288. 

claim,  heir,  etc,  240. 
waiver  and  consent,  & 
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FORMS  (continued): 

warrant  to  appraisers,  76. 

to  commissioners  to  adjust  claims,  dUl 
to  set  off  dower,  119. 
to  make  partition,  etc.,  167. 
to  ascertain  true  value,  etc.,  178. 
of  commitment  for  contempt,  288. 
widow,  election  by  to  take  dower,  116. 
will,  form  and  directions,  23. 
short  form,  and  advice,  28. 
objections  to  probate  of,  244. 
writ  of  ne  exeats  184. 

FRAUD:  See  Mistake. 

equity  will  not  set  aside  probate  for,  17  and  n.  7,  285. 

consent  procured  by,  17  n.  7,  87. 
part  in  will  inserted  by,  may  be  rejected,  214,  232. 

but  omission  by,  cannot  be  supplied,  282. 

questions  on  application  for  probate,  282. 
revocation  of  probate  for,  285  and  n.  77,  236,  287  and  n.  81» 

not  on  application  of  party  guilty  of  laches^  287. 
by  executor,  etc. — 

purchaser  with  knowledge,  gets  no  title,  845. 

fraudulent  claim  of,  equity  will  set  aside  allowance,  428. 

sale  for  benefit  of,  void,  629. 

chargeable  with  profits,  etc.,  579. 
guardian  may  be  cited  after  settlement  on  specific  allegations  of,  880. 

not  on  general  allegations,  880,  n.  108. 

probate  court  the  proper  forum,  762  and  n.  6« 

FUNERAL  EXPENSES:  See  A(XX>ukt;  Debts. 


G. 
GRANTEE:  See  Pabtition. 

of  heir,  etc.,  share  to  be  set  off  to,  699. 

when  whole  has  been  conveyed,  699  and  n.  14. 
of  interest  in  part  of  common  estate,  rights,  700  to  706. 
when  protected,  706. 

GROWING  CROPS:  See  Emblements. 

when  executor  takes,  when  devisee,  886  and  n.  40. 

GUARDIAN  AD  LITEM:  Forms  6,  7, 125. 
not  required  in  Minnesota,  78. 
when  necessary  to  appoint,  74  and  n.  18,  79. 

only^an  attorney,  75. 

freeholder  on  sale  of  land,  485  and  n.  82. 
when*  though  there  is  a  general  guardian,  75.  78. 
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GUARDIAN  AD  LITEM  (continued): 

appointed  before  aay  evidence  received,  76,  77  and  n,  80. 

at  or  before  time  proceedings  taken,  etc.,  77,  Bale  IIL 

when  appointed  continues  through  proceedings,  Rule  IIL 

duty  of  unless  changed  by  the  court.  Rule  IIL 
on  settlement  of  guardian's  account,  Rule  VIII-3. 
on  probate  of  will,  196. 

on  petition  of  executor,  etc,  for  license,  eta,  at  or  before  making 
order  of  hearing,  485. 

disinterested  freeholder,  485  and  n.  32. 
on  petition  for  conveyance,  544,  n.  4. 
on  settlement  of  administration  account,  571,  n.  18. 
on  assignment  of  residue,  628. 
on  partition  and  distribution,  693. 
on  proceedings  in  relation  to  trusts,  784,  n.  9. 

GUARDIAN  AND  WARD:  See  next  title. 

GUARDIAN,  GENERAL:  See  Guabdian,  Special.    Forme  192  to  213. 
jurisdiction  of  chancery  transferred,  22,  761. 
distinction  between  guardian  and  executor,  802  and  n.  78. 
concurrent  with  courts  of  equity,  in  Wisconsin,  762. 
limits  of,  763  and  n.  7. 
for  minors;  who  are  minors,  764. 
purpose  of  appointment,  765. 
by  nature,  765  and  n.  10. 

cannot  control  minor's  estate,  765  and  n.  13. 
appointment,  by  will,  766  and  n.  14,  14a. 
power  of  probate  courts,  767. 
when  court  to  nominate,  768. 

minor  over  fourteen,  768  and  n.  16,  17. 

in  Minnesota  and  Michigan,  776  and  n.  SO. 
more  than  one  may  be  appointed,  780  and  n.  87. 
discretion  of  court,  769,  770,  778. 
no  strict  legal  right  to  be,  770. 
principles  that  should  govern,  777. 

best  interest  of  ward  regarded,  769. 
notice  to  next  of  kin,  etc.,  771,  772.  773. 

parent  of  minor,  772,  Rule  VIII-]. 
who  are  interested  parties,  775  and  n.  26. 
married  woman  guardian,  778  and  n.  36. 
petition  for  appointment,  778. 
what  should  show,  774. 
notice  of  hearing,  779  and  n.  86b 
proceedings,  contests,  777. 
order  for,  780. 
when  in  loco  parentis,  765. 

not  if  parent  living,  765,  806. 
control  of  court,  765. 
to  manage  estate,  765. 
may  consent  to  adoption  of  ward,  when,  869. 
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QUAKDIAN,  GENERAL  (continued): 
for  minors  {continued) — 

when  ward  maintained  bj,  though  father  liying,  809. 
who  may  appeal  from,  775. 
for  insane,  spendthrifts,  etc. — 
'    powers  of  chancellor,  781. 

practice  in  chancery,  782  and  n.  89,  788  n.  41 
transfer  to  probate  courts,  788. 

chatige  of  practice,  788. 
verified  petition  required,  784,  785. 
petition  in  Michigan,  784  n.  41b. 
by  "relatiQU  "  or  ••  friend,"  784. 

by  supervisor  or  justice  of  the  peace,  in  Wisconsin,  for  spend- 
thrift, 784. 
application  of  county  commissioners,  in  Minnesota,  784, 
n.  41. 
of  whom  in  Michigan,  784. 
for  person  of  drunkard,  786a. 
duty  of  public  authorities,  786  n.  43. 
petition,  insane,  etc.,  785. 
spendthrift,  etc.,  786. 
two  classes  of  drunkards,  Wisconsin,  785. 
commitment  of,  Wisconsin,  786&. 

notice  of  hearing,  787. 
insane  patient,  etc,  788. 

certificate  of  superintendent,  788. 
when  to  be  produced  in  court  in  Wisconsin,  787. 
notice  to  whom,  787  n.  44. 
fiiU  Jhearing  required,  788a. 
proofs  required,  789. 
decree  for  appointment*  790. 

effect  of,  790  n.  46. 
expenses  of  defending,  798  and  n.  50. 
lis  pendens  and  effect  —  Wisconsin  and  Michigan,  791. 
for  non-resident,  insane,  etc.,  793. 
bond  of  guardian,  794  and  n.  51,  53. 
conditions,  795  and  notes,  796. 
of  non-resident  ward,  796. 
additional  or  new  may  he  required,  797. 
when  sureties  discharged,  797. 
to  be  recorded  in  Wisconsin,  798  and  n.  67« 
prosecution,  limitation,  798  and  n.  68. 
letters  of  guardianship,  799  and  n.  69. 
oath  of  guardian  in  Minnesota,  799a  and  n.  69b. 
inventory  of  ward's  property,  appraisal,  800  and  n.  71,  801  and  n.  73. 
powers  and  duties,  general.  807  and  n.  81. 
is  an  agent  merely,  803  and  n.  78. 
when  cannot  sue  or  be  sued  in  his  own  name.  803  n.  78. 
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GUABDIAN,  GENERAL  {fsontinueO: 

powers  and  duties,  general  (continued) — 

to  appear  for  and  represent  ward,  when,  78,  485,  808. 
may  take  part  more  than  ward's  share  on  partition,  724. 

assent  to  partition  and  set  off  dower,  803. 

accept  delivery  of  deed,  808  and  n.  75a. 

make  leases  and  grant  easements,  in  Wisconsin,  805  and  n.  78L 

plat  lands,  when,  in  Minnesota,  803. 

take  the  direction  of  the  court,  829  n.  100. 
to  pay  debts  of  ward,  802  n.  73,  807. 
custody  of  ward  and  management  of  estate,  803. 
leases  and  easements  by,  Wisconsin,  805  and  n.  78. 
control  of  court ;  personal  estate,  806  and  n.  79. 

change  of  investments,  806,  822. 

restraining  orders,  898  n.  87.  { 

proceedings  for  discovery,  819  and  n.  96. 
investment  of  property  in  Minnesota,  822. 
special  provisions  for  adjustment  of  debts  of  insane  ward,  in  IGn- 

nesota,  810. 
patient  in  hospital  having  no  family  in  Wisconsin,  811. 
general  duties  same  as  guardian  in  chancery,  807. 
education  of  ward  with  living  father,  809. 
unlawful  conversion  by,  890  n.  28. 
embezzlement  by  a  crime,  890  n.  28. 
proceedings  by,  for  discovery,  819. 
accounts  of,  when  to  be  rendered,  820. 

circuit  court  may  require,  in  Wisconsin,  795  n.  57,  820. 

probate  court  only,  in  Minnesota,  762  and  n.  6. 
annual,  in  Wisconsin,  823.    Rule  VIII-2. 

in  Bfinnesota,  821.  , 

in  Michigan,  820. 

when  rendered,  indorsement  on  letters,  823,  n«  101,  Rule  Vlii-S. 

how  stated,  828. 

not  settled  annually,  828. 

examined  on  notice  in  Michigan,  828. 

how  required  by  court,  824. 

proceedings  upon,  effect,  828  and  n«  106. 
citation  to  account,  818,  824,  830,  885  and  n.  119. 
extent  of  jurisdiction,  825,  826. 

waste  on  real  estate,  825  n.  102L 
after  death  of  guardian,  826. 

not  proper  matter  to  ^o  before  commissioners  to  adjust  ftJAlwi^^ 
827,  835  n.  119,  909  and  n.  52. 

should  be  settled  by  personal  representative^  827,  909  n.  68^ 
after  bankruptcy,  liability  not  affected  by  discharge  in,  832. 

of  sureties  is,  832  n.  115. 
statute  of  limitations,  885  n.  119. 
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GUARDIAN,  GENERAL  (continued): 

accounts  of,  when  to  be  rendered  {continued) — 
when  settled,  818,  831,  829. 

principles  of  adjostment,  828,  880a,  881  and  notes,  885. 
compensation  of  guardian,  888,  834. 

discretion  of  court,  827,  833. 
efifect  of  settlement  in  court,  829. 
settlement  with  ward,  880. 

may  be  cited  afterward,  when,  880  and  n.  108. 
service  on  guardian  by  publication — Wisconsin,  885a. 
sale  of  real  estate  by,  835c  et  seq, 
termination  of  guardianship  — 
removal  and  resignation,  812. 
for  failure  to  account,  828, 

insolvency,  832. 
appointment  of  another,  812. 

only  on  notice  to  insane,  eta,  ward,  812  d.  87* 
death  of  ward,  815. 
marriage  of  female  guardian  in  Minnesota,  818. 

of  female  ward,  effect,  814. 
discharge,  when  disability  ceases,  815. 

change  on  nomination  of  minor  over  fourteen,  in  Wisoonaln,  pro- 
ceedings, 818  and  n.  95. 
joint,  on  death  of  one,  trust  survives,  780  n.  87. 
foreign,  power  of,  in  Wisconsin,  804  and  n.  77. 

transfer  of  estate  to,  816  and  n.  98,  817,  817a. 
removal  of  ward  from  the  state,  8176  and  n«  94a 

GUARDIAN,  SPECIAL: 

in  Michigan — powers,  etc.,  801a. 

H. 

HALF-BLOOD,  KINDRED  OF:  See  Descbnt. 
*    inherit  equally  with  whole  blood,  660. 

exception  of  ancestral  estate,  660  and  n.  70. 
construction,  661,  662  and  n.  82. 

HEARING:  See  Pragtiob. 

time  and  place  fixed  by  court,  67,  68. 
who  may  appear,  88. 
adjournments  of,  89,  489. 

HEIR  AT  LAW: 

who  is,  may  be  adjudicated  sometimes  in,  probate,  889  n.  62. 
liability  for  debts  of  ancestor,  475. 

HEIRS,  APPARENT  AND  PRESUMPTIVE: 
of  minor  wards,  necessary  parties,  775. 
may  answer  petition  for  license,  etc.,  841. 
48 
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HEIRS,  DEVISEES  AND  LEGATEES :  See  Descent,  Pabthion,  sra 
when  liable  for  debts  of  ancestors,  etc.,  415,  430. 

order  of  liability,  422. 

though  no  administration  had,  in  Wisconsin,  415  n.  78,  911. 

how  liabilities  settled  and  enforced,  421  and  n.  79. 
when  residue  assigned  to,  619. 

how  may  get  share  before,  620  and  n.  10. 

probate  court  assigns;  cannot  enforce,  688  and  n.  28. 
when  may  appeal  from  allowance  of  claim,  988. 

undertaking  or  bond  upon,  938. 

HEIRSHIP:  See  Assignment;  Real  Estatil 
proceedings  to  establish,  688a-{i 

effects  of  decree,  6d8e. 
certificate  of  by  judge  in  Wisconsin,  68^. 

HOMESTEAD:  See  Devise. 

what  constitutes,  in  Wisconsin,  459. 

in  Minnesota,  459a. 

in  Michigan,  459&  and  notes, 
not  liable  for  debts,  etc.,  830  n.  23,  416  and  n.  74,  417,  469,  470. 
what  included — Wisconsin  and  Minnesota,  461-468. 
laws  construed  liberally,  462a. 
executor,  etc.,  has  no  right  of  possession,  880  and  n.  23 

McManany  ▼.  Sheridan  (Wis.),  51  N.  W.  R.  1011. 

when  entitled  to  emblements,  886. 
widow  of  intestate ;  right  in  Wisconsin,  459,  685  n.  29. 

or  who  waives  provisions  of  the  will,  etc.,  465  n.  56. 

in  surplus  on  foreclosure  on,  468. 

lost  by  marriage,  467  and  n.  59. 
but  retains  dower  in,  489. 
surviving  husband  or  wife  takes  for  life,  in  Minnesota,  685  n.  31,  654. 
fee  of  in  Michigan  liable  for  debts,  416  n.  74. 
may  be  partitioned  after  termination  of  particular  estate,  728. 
selection  from  larger  tract,  461. 

light  of  heirs,  etc.,  to  select,  492. 
sale  by  executor,  etc.,  when,  in  Wisconsin,  506. 

in  Michigan,  507&. 

disposition  of  proceeds,  507  and  n«  68,  507&t 
assignment  of,  in  Wisconsin,  463. 

new  provision,  464. 

proceedings  for,  465,  466. 

questions  that  may  arise,  465. 
assignment  of,  in  Minnesota,  468a. 

in  Michigan,  4686. 
surplus  on  sale  on  mortgage,  468. 

HUSBAND: 

right  to  administration,  at  common  law,  264  and  n.  27« 
when  sole  heir  to  wife,  in  Wisconsin,  264. 
always  an  heir,  in  Minnesota,  265. 
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HUSBAND  {continued^: 

consent  to  administration  by  wife,  291. 
necessary,  at  common  law,  291,  296. 
could  administer  in  her  right,  293. 
tenant  by  curtesy,  when,  667. 

HUSBAND  AND  WIFE: 

grant  to,  creates  tenancy  by  entireties,  830a  and  n.  28a. 
inherit  equally  from  each  other  in  Minnesota,  685,  664. 
sole  heirs,  if  no  issue,  in  Minnesota,  655. 
if  no  issue,  in  Wisconsin,  652. 
inheritance  by,  in  Michigan,  658a. 
most  join  in  petition  to  adopt  child,  868. 

L 

IDIOTS :  See  Insanb. 

ILLEGITIMATE  CHILD :  See  Child  ;  Descent. 

born  after  making  will  does  not  take  share,  687  n.  84. 

estate  of,  664. 

inheritance  by,  664  and  notes  85,  86. 

mother  the  natural  guardian,  765  n.  10. 

IMBECILITY:  SeeOuABDiAN;  Senile  Dementia;  Will, 

INFANT:  See  Child;  MmoB. 

INHABITANT:  See  Domicile. 

INHERITANCE:  See  Descent. 

personalty  never  inherited,  260  n.  15,  652  n.  68. 
by  adopted  child,  872. 

INJUNCTION:  Forms  181,  189.  190,  191. 
when  issued  by  county  court,  788,  897. 

IN  REM: 

when  proceedings  are^  27  and  n«  27b. 

INSANE:  See  Guabdian;  Sound  Mind;  Wilu 
jurisdiction  of  chancellor,  781. 

of  courts  of  equity,  781. 

transferred  to  probate  courts,  788. 
sale  of  real  estate  of,  844. 

summary  proceeding  in  Minnesota,  868L 
commitment  to  hospitals,  etc.,  8856. 

INSANE  DELUSION:  See  Delusion;  Will. 

INTENTION:  See  Will,  CoNSTRUCnON  0F« 
of  testator,  to  govern,  642. 
must  be  lawful,  648. 
how  ascertained,  642. 
on  question  of  advancement,  674. 
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INTEREST:  See  Aooounts;  Claims;  Debts;  Paeties. 
what,  in  matter,  entitles  party  to  appear,  etc.,  88b 
on  claims  against  estate,  888  n.  88. 

legacies,  426. 
when  executor,  etc.,  charged  with,  683. 
guardian,  881. 

INVENTORY:   Forms  78  to  77.     See  Execdtobs,  eic;    Guabdiaeb; 
Trustees. 
by  surviving  partner — Wisconsin,  829a. 
of  executors  and  administrators,  818. 

residuary  legatee  need  not  file,  when,  241,  818  n.  2. 

when  he  should,  242. 
separate,  of  widow's  allowance,  821. 
should  be  first  made,  821  and  n.  8. 
what  allowed,  319  and  n.  4. 
appraisal  of  property,  822. 

how  appraisers  appointed,  822  and  b«  10a. 
to  be  sworn,  822,  828. 
warrant  to,  824  and  n.  15. 
how  to  make  appraisal,  822,  826L 
ancient  practice,  823,  824. 
returned  under  oath,  823,  Rule  EC 
form  of  oath,  Rule  IX. 
examination  under,  Rule  IX. 
failure  to  return,  breach  of  bond,  828. 
may  be  compelled  by  citation,  826  and  notes  16, 17,  Bole  X 
duty  of  court  to  cite,  Rule  X. 
citation  to  file,  826. 
what  to  contain,  818  and  n.  8,  825. 
choses  in  action,  827,  828  n.  20. 
interest 'bearing  securities,  828  and  tu  20l 

in  partnership,  829,  829a. 
debt  of  executor,  etc.,  580. 
real  estate  of  deceased,  318,  880. 
ia  prima  facie  only,  865w 
may  be  impeached  on  accounting,  806,  578. 

or  corrected,  895  and  n.  88. 
is  foundation  of  account,  573. 
responsibilities  of  executor,  etc,  856,  n.  85b 
of  trustee;  made  when  court  directs,  751. 

reasons  for,  751,  752. 
of  guardians;  when  ordered  by  judge,  800. 
appraisal  of,  under  oath,  801. 
number  of  appraisers,  801. 

INVESTMENT: 

of  trust  funds,  760. 

of  estate  of  wards,  806,  822. 

of  surplus  on  sale  of  ward's  land,  859  and  n.  86. 
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ISSUE : 

how  made  for  trial  in  probate  court,  62,  68,  64. 
of  deceased  persons,  descent  to,  652  and  n.  67. 

bequests  to,  677a  n.  103. 
of  marriage  declared  null,  665. 
term  includes  all  lineal  deficendauts,  677a. 

same  in  will  unless  contrary  intention  appears,  677a  n.  108. 

J. 
JOINT  BONDS: 

joint  executors,  etc.,  may  give,  or  separate,  289. 

effect  of,  253,  n.  110. 

JOINT  CONTRACT:  See  Claims. 

of  deceased,  estate  liable,  344,  883  and  n.  28. 
survivor  compelled  to  contribute,  888. 

JOINT  TENANTS :  See  Husband  and  Wipe.    830,  n.  23. 

JUDGE:  See  County  Court;  Courts  of  Probate;  Probate  Court. 
proceedings  when  judge  disqualified,  94,  96,  96. 
may  hold  courts  for  each  other,  when,  96. 
often  not  learned  in  the  law,  5,  8,  n.  8. 
importance  of  office,  7,  n.  7. 
effects  of  carelessness  or  ignorance  of,  7. 
"  talk  with  the  judge,"  69,  806  n.  79. 
"advice  to  parties  litigant,"  60  and  n.  8. 
should  not  be  given  ex  parte^  61. 
ex  parte  direction  by,  no  protection,  60  and  n.  8. 
ministerial  duties  of,  104. 
kuhes  not  excused  by  advice  of,  855  n.  88. 
custom  of  relying  upon  to  protect  interests,  eta,  641. 

on  accounting  by  executors,  etc.,  573  n.  16. 
possesses  some  chancery  powers,  but  is  not  a  chancellor,  688. 

JUDGMENT:  See  Forms:  Orders,  Judgments  and  Dbgribbs. 
final,  how  enforced,  48. 
for  defendant  in  suit  by  executor,  etc.,  877. 

when  claims  set  off  in  action,  877  n.  16. 

in  action  pending  at  death,  878. 
allowanoe  of  claim  has  effect  of,  885  and  n.  27,  891,  902  n.  41. 

further  judgment  required  in  Wisconsin  and  Michigan,  402,  404. 
docketed  judgments  in  Wisconsin  and  Michigan,  400  n.  50« 
for  costs,  in  Wisconsin,  98. 

in  Michigan,  99. 
settling  liabilities  of  heirs,  etc.,  in  county  court,  421* 

of  legatees  and  devisees  in  Michigan,  421. 

for  conveyance  pursuant  to  contract,  647. 

assigning  estate,  619,  622,  628. 
in  action  on  bond  of  executor,  etc.,  902  n.  41, 904, 
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JURISDICTION:  See  County  Court;  Coubts  of  Pbobatb;  Pbobatb 

COUBTS;  ClADffS. 

care  required  to  keep  within,  97. 
ancient  origin  of,  6,  10,  13,  42. 
modern  tendency  to  extend,  56. 
careless  or  ignorant  administration,  effects,  7. 
statutes  do  not  provide  in  detail  for  manner,  etc.,  10. 
character  of,  forms  of  procedure,  14,  15,  26,  27. 
separate  and  exclusive,  16. 
inherent  distinction  in  nature  and  purposes,  16* 
illustrations,  17  and  n.  7. 
modem  increase  of,  17,  21,  22. 
extent  of,  17,  28. 

constitutional  limit  of  in  Minnesota,  41. 
inferior  in  what  sense,  28  and  n.  16. 
plenary  jurisdiction.  28,  687. 
limitation  of,  28a,  688. 
want  of,  not  cured  by  amendment,  114. 
exclusive,  extent  of  originally,  19,  20,  42, 
present  extent  of,  23  and  n.  19. 
addition,  wills  of  real  estate,  21. 

extends  to  construction  of  same,  624. 
additions,  much  concurrent,  48. 

mostly  from  chancery  jurisdiction,  22,  48,  66  and  !!•  Ti. 
guardians  and  wards,  22. 
testamentary  trusts,  adoptions,  22» 
limits  of,  28a  and  notes, 
of  subject-matter — 

once  acquired,  retained  throughout,,  28. 
when  finding  conclusive,  88,  178,  186  n.  16. 
statement  of  rule,  84. 

instances,  82. 
when  want  of  may  be  shown  aliundet  84  n.  4L  ' 
rule  in  New  York,  87  and  n.  47. 

theory  in  that  state,  87  n«  47. 
depending  on  domicile,  88. 
of  persons  — 

must  be  acquired  anew  at  each  step,  28» 
notice  as  required  jurisdictional,  28. 
proceedings  void  without,  28. 

only  as  to  those  not  appearing,  85. 
when  questioned  collaterally,  cases  numerous,  26. 
parol  proof  to  impeach  or  sustain,  85. 

6rignon*s  Lessee  v.  Astor,  66  n.  A. 
excessive  exercise  fatal,  28. 
failure  to  proceed  according  to  statute^  28L 
illustrations,  29. 
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JURISDICTION  (mntinued) : 

when  questioned  collaterally  {contintied) — 
acts  of  executor,  etc.,  no  presumptions,  80. 
residence  and  location  of  property,  175  to  178. 
may  be  contested  on  appeal,  179. 

JURISDICTIONAL  FACTS: 

allegations  and  findings  of,  conclusive,  88. 

K 
KINDRED:  See  Descent;  Half-bloods;  Next  of  ExKi 

L. 

LACHES: 

when  remedy  barred  by,  287. 

trustee,  etc.,  chargeable  with  loss  by,  760. 

not  excused  by  counsel,  etc.,  of  judge,  855  n.  88. 

LAND:  See  Real  Estate;  Sale. 

LAND  CONTRACT:  See  Contract;  Conveyance;  Saul 
interest  of  decedent  in,  when  sold,  508. 
subject  to  payments  not  due,  508. 

past  due.  executor,  etc.,  to  pay,  608  n.  83» 
conveyance  pursuant  to,  542  et  seq. 

LEASE:  See  Real  Estate;  Sale,  etc. 

by  executor,  etc.,  when  authorized,  497  and  n.  64. 
gfuardian's  duty  to  lease  land  of  ward.  805  and  n.  78. 

terminates  with  guardianship,  805,  887  n.  4. 
may  be  licensed  to  lease  for  longer  time,  887  and  n.  4. 

for  what  purpose,  847  n.  18. 
by  foreign  guardian,  849. 

LEGACY: 

to  debtor,  effect,  849  n.  77. 

does  not  abate  with  others,  640a  n.  88a» 

nor  legacy  in  lieu  of  dower,  640a. 

paid  after  all  debts,  425. 

when  payable  at  common  law,  426. 

under  statute,  426,  427. 

when  executor  may  pay  sooner,  427* 

on  bond  of  legatee,  428. 

not  without  order,  428. 

control  of  probate  courts,  429. 

sale  of  real  estate  to  pay,  502. 
in  what  cases,  502  and  n.  61. 
to  subscribing  witness,  when  void,  686  and  n.  88. 
of  chattels  for  life,  348. 

when  specific,  when  general,  647,  618  n.  61« 
absolute  gift,  648. 
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LEGATEE:  See  Heirs,  Devisebs  and  LBaATEB& 
8ole  or  residuary  — 

execator  may  give  bond  to  pay  debts  and  legades,  241  and  n.  02. 
should  be  ample  security,  363. 
admits  suflScient  assets,  241  n.  62,  242. 
when  may  sue  for  legacy,  428. 

how  payable  before  final  assignment,  428. 
for  life,  of  chattels,  848,  647. 

when  security  required  from,  048  and  n.  61. 

LEGISLATION:  See  Statutes. 

tendency  of  modem,  66  n.  74,  222. 

LETTERS:  See  Administration;  Guardian;  Probate;  Trustee. 
effects  of  as  evidence,  272  n.  41. 
not  evidence  of  death  in  collateral  action,  287  n.  59. 
on  foreign  will,  extends  to  all  estate  in  the  state,  243. 
revocation  of,  296  et  seq. 
of  administration  — 

revoked  if  will  proved,  299. 

to  whom  granted,  261. 

de  bonis  rum,  276. 

with  will  annexed,  240,  248,  262. 
of  guardianship,  799. 
testamentary  — 

in  the  English  practice,  288. 

when  issued  to  executor,  289,  240. 

according  io  the  tenor  of  the  will,  239  n.  86,  789L 

probate  effectual  as  to  land  without,  253  n.  A. 

executor  has  no  authority  until  issued,  839. 

LICENSE:  See  Saijs,  Era 

practice  on  granting,  form,  etc.,  516  n.  79. 
confers  only  a  naked  power,  857. 

LIEN: 

of  debts  on  real  estate,  397  n.  48,  401  n.  62. 
limitation  by  statute  in  Wisconsin,  688a. 

by  operation  of  other  statutes,  397  n.  48. 
none  on  personal  assets,  401  n.  62. 

LIMITATIONS: 

of  time  to  present  claims,  876. 

cannot  be  shortened  by  earlier  report,  876  n.  18. 
for  payment  of  debts,  398,  394,  395,  396. 

notice  of  to  bar  creditors,  408  and  n.  63. 
effect  of  statutes,  397  n.  48. 
statutes  of,  extension  by  death,  384. 

claim  barred  by,  cannct  be  allowed,  384. 
does  not  run  on  claims  if  notice  not  given,  379  n.  17. 
nor  on  claim  presented  not  acted  upon,  405  n.  67. 
nor  claim  for  dower,  442  n.  20. 
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LIMITATIONS  (continued): 
statutes  of  {continued)  — 

of  action  on  guardian's  bond,  914 
on  sale  of  land,  915  n.  69. 
on  probate  bonds*  913. 

LIS  PENDENS: 

on  application  for  guardian,  for  insane  or  spendthrift,  791. 

LOST  OR  DESTROYED  WILL:  See  Will.    Forms  40  to  42. 
may  be  proved  in  probate  court,  220. 
part  may  be  if  whole  cannot,  220  n.  51,  228  n.  66w 
case  for  secondary  evidence,  223  n.  50. 
but  proof  must  be  free  from  doubt,  221. 

LUCID  INTERVALS:  See  Will. 
doctrine  of,  124. 
burden  on  proponent,  125. 

LUNATIC:  See  Quabdian;  iNBAinE;  Wilu 

K 
MARRIAGE:  • 

of  executrix,  eta — 

at  common  law,  husband  entitled  in  her  right,  d98» 

extinguishes  authority  now,  296. 

operates  as  revocation  of  letters,  298. 

ward,  effect  of,  814. 

MARRIED  WOMAN:  See  Hx7Bbaiq>  and  Wife. 

may  make  will  when  over  eighteen  in  Wisconsin,  116. 
may  be  executrix,  240. 

or  administratrix,  291. 

only  with  husband's  consent  at  common  law,  29Qi 
may  be  guardian,  778. 
lunatic,  disposition  of  land  of,  in  Minnesota,  868. 

MARSHALING  ASSETS: 

not  necessary  in  Minnesota  usually,  688  and  n.  119. 

Ness  V.  Davidson  (Minn.),  52  N.  W.  R.  46. 

when  in  Wisconsin  and  Michigan,  688,  686. 
personalty,  when  equitable  assets,  etc.,  684. 

MASSACHUSETTS: 

furnished  original  of  our  probate  system,  9, 16i 
practice  where  minors  interested,  487a  IL  86b» 
partition,  conveyance  of  part,  702. 

sale  of  land  on,  718  n.  84. 

confirmation,  practice,  716  n.  87. 
trusts,  jurisdiction  in  probate,  758. 
adoption,  construction  of  statute,  874. 
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MESNE  ACnrS:  See  Ezbcutobs,  sra 

▼alid  when  appointment  revoked,  810,  811. 

not  when  letters  void  for  want  of  jarisdiction  in  the  courts  812, 
818  and  n.  88. 
oonTeyanoe  under  forged  will,  287  and  n«  81. 

METES  AND  BOUNDS:  See  Dower. 
dower  to  be  set  o£f  by,  450  n.  28. 

MINORS:  See  Child;  Guabdian. 
who  are,  764. 
cannot  act  as  executor,  240. 

nor  as  administrator,  267  and  n.  84 
estate  of,  administration  necessary,  839  n.  62. 
not  bound  by  default  or  collusion  of  guardian,  482  n.  7.    ; 
duty  of  court  when  minors  interested,  641,  786. 
change  of  domicile  of,  768  n.  7. 
parents'  right  to  custody,  766,  772. 
duty  of  father  to  support,  809. 
guardianship  of,  761  et  seg. 

MINUTE  BOOKS:  See  Rboobds.    Form  19, 
to  ie  kept  by  county  judge,  106. 
what  to  be  entered  in,  106, 110. 

order  for  special  term,  Bule  V, 

names  of  witnesses,  92. 
in  Minnesota,  110. 

MISTAKE:  See  Fraud. 

part  inserted  in  will  by,  rejected,  214,  2S9L 
probate  may  be  revoked  for,  286. 

MONEYS: 

collected  on  bond,  disposition  of,  910  and  n«  68i 

MORTGAGE:  See  Claimb;  Hohestbad;  Salb,  Era 
failure  to  present  claim  does  not  bar  foreclosure,  889. 
rights  of  mortgagee  against  estate,  889  and  n.  84. 

subject  further  considered,  4S2  n.  28,  488  and  n.  80. 

of  heir  of  mortgaged  lands,  889  n.  84. 
when  directed  instead  of  sale,  in  Wisconsin,  497  and  n.  64 
of  land  of  wards,  887  and  n.  4,  847  n.  18. 
on  land  sold ;  bond  of  purchaser,  604  and  n.  64 

homestead  and  other  lands,  sale,  506. 
when  executor,  etc.,  to  pay  interest  on^  689. 

MOTHER:  See  Child:  Descent;  Guardian. 

may  appoint  testamentary  guardiaa  when,  766  n.  14 
is  heir  of  illegitimate  child  when,  664. 

natural  guardian  of  illegitimate  child,  766  n.  10. 
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NAME: 

of  child,  may  be  changed  at  adoption,  868,  871  and  n.  10. 

N£  EXEAT:  See  Tbustebs. 

writ  from  ooanty  court,  when,  788. 

nature  of  proceeding,  894 

always  auxiliary,  898, 
practice,  896,  896  n.  84. 

NEW  YORE:  See  Subbogatb. 

tendency  to  borrow  statutes  from,  9. 

rule  in,  as  to  jurisdiction,  87  and  n.  47. 

authorities  in;  caution  required,  87  n.  47. 

sale  of  land,  early  statute  in,  475. 

proTlsions  in  Wisconsin  borrowed  from,  491  and  n.  44,  45,  496  n.  58. 

statute  of  trusts,  what  part,  749. 

payment  by  executor,  eta,  how  enforced  in,  887,  891  n.  24. 

NEXT  OF  KIN:  See  Administbatiok ;  Descent;  Half-blood. 
right  to  administration,  260,  261. 

and  widows  of  one  class,  265  and  n.  28. 
title  to  personal  estate,  how  derived,  889  and  notes, 
who  are ;  rule  of  civil  law,  658,  659. 
to  minors  — 

notice  to,  on  appointment  of  guardian,  770,  771,  778. 

may  appeal,  775. 
parties  on  proceedings  for  sale  of  land,  775,  841. 
may  answer  petition,  841  and  n.  10. 

NOMINATION:  See  Guabdian. 

NON-RESIDENCE: 

cause  for  removal  of  administrator,  802. 
and  executor,  in  Michigan,  802. 

NON-KESIDENTS: 

administration  on  estate  of,  where,  255,  256. 

usually  merely  ancillary,  298. 
descent  of  lands  of;  law  of  place,  650. 
distribution  of  estates  — 

to  creditors,  by  law  of  place,  186  and  n.  15,  406  and  n«  59,  62. 

residue  by  law  of  domicile,  185  and  n.  14,  650. 
agents  appointed  for  on  partition,  etc.,  698. 

not  bound  if  none  appointed,  711  n.  81. 
appointment  of  guardians  for,  minors,  763. 

insane  and  spendthrifts,  792. 
executor,  etc.,  service  of  notice  on,  816  and  n.  88,  817  and  n«  40. 

NOTICE:  See  Fobms;  Pbactice.  Form  a 
should  be  given  as  statute  requires,  81. 
form  of  in  Wisconsin,  82,  83. 
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NOTICE  (continued): 

service  of,  how  served,  Rule  IV. 

on  non-resident  executor,  etc.,  in  Wisconsin,  816  and  n.  dS,  817 
and  n.  40. 
publication  of,  84. 

proof,  85,  86. 
discretion  of  court,  71. 

manner  of  giving  usually  prescribed,  71,  73,  88. 
effect  of  failure  to  give  as  required,  28,  29. 

appearance,  waiver,  consent,  87. 
to  deliver  will  into  court,  192,  193. 
of  hearing  proofs  of  will,  196. 

application  for  administration,  273. 
with  will  annexed,  252. 

petition  for  revocation  of  letters,  814. 
to  creditors  to  present  claims,  369a,  872. 
of  application  for  extension  by  creditor,  874,  87flL 
to  creditors  of  time  fixed  for  payment,  408. 

purpose  and  efiFect  of,  408  n.  68. 
of  application  for  assignment  of  dower,  446  and  n.  2S. 

manner  of  giving,  446. 
of  meeting  of  commissioners,  when,  455. 
for  assignment  of  homestead,  463,  465. 
of  hearing  petition  of  executor  for  lioense,  eta,  486. 

in  Minnesota,  487. 

in  Michigan,  487a. 

disseizor  in  possession  not  entitled  to,  492  n.  46L 
of  sale  of  real  estate  in  Wisconsin  and  Michigan,  518  and  n.  S2,  520l 

in  Minnesota,  519  and  n.  83,  520. 

proofs  of,  527  and  n.  93. 
of  application  for  confirmation.  Rule  XVI-4. 
of  pendency  of  petition  and  hearing  for  conveyance,  644  and  o.  4. 

in  Minnesota,  545. 

proof  by  afildavit,  546  and  n.  6. 
of  settlement  of  accounts,  571  and  n.  18. 
of  assignment  of  residue  necessary,  628. 

what  sufficient,  625,  627. 

when  with  notice  of  settlement,  626. 
of  hearing  for  partition,  eta,  691,  720. 
of  meeting  of  commissioners,  710,  720. 

personal  service  of,  711  and  n.  81. 

when  report  set  aside,  715. 
of  examination  of  report,  716  n.  87,  720  n.  42. 
of  hearing;  appointment  or  removal  of  trustee,  780  n.  6^  784 

before  ordering  sale  by,  784. 

in  proceedings  relating  to  trust,  786. 
to  same  persons  as  in  equity,  737. 

settlement  of  accounts  of,  754. 
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NOTICE  (continued): 

of  applicatioD  for  guardian,  771,  778. 

to  living  parent,  773,  Rule  VlII-1. 

to  minor  over  fourteen,  768  n.  17,  779  n.  86. 
of  hearing  petition  for  license,  etc.,  843. 

in  Michigan,  843. 

of  sale  bj,  858  and  n.  28. 

of  application  for  confirmation.  Rule  XVI-4. 
of  appeal,  925,  928. 

subsequently  allowed,  983. 
of  order  or  judgment  in  Minnesota,  925  and  n.  18b. 

NUNCUPATIVE  WILL:  Forms  86  to  89.    See  Will. 
onlj  for  $800  in  Michigan,  142a. 
frequent  before  statute  of  frauds,  145. 
provisions  of  statute  retained  in  Wisconsin,  148. 
execution,  manner  of  making,  143,  146. 
when  and  where  may  be  made,  148,  145. 
must  be  spoken  animo  testandi,  146. 
rogatio  testium  essential,  146. 
must  be  reduced  to  writing  when,  etc.,  143. 
effect  of,  not  valid  if  testator  recovers,  149. 

cannot  revoke  written  will,  147. 

does  not  pass  real  estate,  149  and  n.  69. 

what  may  be  bequeathed  by,  147. 

not  valid,  may  create  a  trust,  148. 

valid  according  to  law  where  made,  281  and  n.  67. 
for  $150  or  less  in  Wisconsin,  148, 
of  soldiers  and  seamen,  no  other  allowed  in  Minnesota,  14flL 

soldiers  being  in  actual  service,  148, 144. 

seaman  being  at  sea,  148,  144. 

on  shipboard  in  Wisconsin,  148. 
proof  of,  burden  on  proponent,  217. 

presumption  against,  217. 

for  less  than  $150,  or  soldier,  eta,  218. 

by  any  satisfactory  evidence,  218  and  n.  4flL 
reduced  to  writing  as  proved,  819  and  n.  49l 

o. 

OATH: 

of  public  administrator,  279. 

of  appraisers,  822. 

of  executor,  eta,  to  inventory,  828,  Rule  IX. 

of  commissioners  to  adjust  claims,  878. 

of  commissioners  to  set  off  dower,  etc.,  449. 

to  make  partition,  etc.,  692. 
of  executor,  etc.,  to  sell  real  estate,  514  and  n.  78L 
of  guardian  to  sell  real  estate,  851. 
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OATH  {continued): 

of  appraisers  of  real  estate,  516. 

in  Minnesota,  617. 
to  account  rendered,  569. 

of  guardian  in  Minnesota,  799a. 

of  guardian,  820,  828. 
to  witnesses,  form  in  Wisconsin,  Rule  XXIL 

OFFICER,  EXECUTOR,  ETC.: 

acts  required  by  statute  must  appear  affirmatively,  80. 

ONUS  PROBANDI: 

as  to  sound  mind  of  testator,  202,  204  n.  81. 
on  contestant  in  some  states,  208. 

when  prior  lunacy  shown,  on  proponent,  125. 
on  proponent  of  nuncupative  will,  217. 

OPINIONS  OF  WITNESSES: 
as  to  sanity  of  testator,  205. 
only  attesting  and  experts  can  give,  in  Massachusetts,  205. 

general  rule  otherwise,  205  and  n.  84. 
founded  on  statements  of  others,  only  experts,  205  and  n.  84. 

ORDERS:  See  Orders,  Judgments  and  Decrees. 
for  hearing  petition,  etc.,  67,  68. 
not  made  except  in  open  court  in  Wisconsin,  92. 
all  appointments  should  be  made  by,  822  n.  9. 
appointing  appraisers,  822. 
for  sale  of  personal  property,  834  and  n.  87. 
adjustment  of  claims,  etc.,  872. 
sale,  mortgage,  or  lease  of  land,  499  and  n.  57,  600,  001« 

certified  copy  to  executor,  eta,  515. 

extending  same,  515  and  n.  79. 

for  platting  lands  for  sale,  501a  and  n.  59a. 

confirmation,  582. 

notice  required,  Rule  XVI-4. 
for  hearing  to  establish  heirship,  988a. 
for  hearing  application  for  partition,  etc.,  691. 
for  new  partition,  715  n.  86. 
for  confirmation  of  report,  716  and  n.  87. 
nominating  or  approving  of  guardian,  780. 
for  sale  and  re-investment  of  ward's  property,  806  and  n.  79. 
for  transfer  to  foreign  guardian,  816. 
for  guardian  to  account,  824. 
for  hearing  guardian's  petition  for  license,  840. 
for  sale,  mortgage  or  lease  of  ward's  land,  846,  847. 
for  adoption  of  child,  871. 
for  permission  to  sue  on  bond,  908. 
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ORDERS,  JUDGMENTS  AND   DECREES:    See    Decree;  Judgment; 
Order. 
entry  of  in  minntes,  98. 
shoald  contain  full  recitals  or  findings,  9S. 
order  or  decree  allowing  or  rejecting  will,  283. 

granting  administration,  289. 
or  judgment  for  payment  of  debts,  402,  404 
or  decree  suspended  by  appeal.  403. 
or  decree  interlocutory  to  set  off  dower,  449. 
or  judgment  for  conveyance,  647. 

or  decree,  647. 

certified  copy  to  be  recorded,  650. 
judgment  or  decree  allowing  account,  612. 
or  judgment  or  decree  assigning  residue,  619,  620a. 

certified  copy  recorded,  621. 

to  name  persons  and  shares,  622. 

cannot  change  legal  title  to  land,  627  and  n.  19,  630. 
otherwise  as  to  personalty,  629. 

asaigna  property  only,  628  and  n.  22,  688  and  n.  28. 

conclusiveness  of,  688  and  n.  128. 
for  partition,  interlocutory,  707  and  n.  26,  6895. 

assignment  of  whole  to  one  or  more,  709  and  n.  28. 
transfers  title,  726. 
appointing  or  removing  trustee,  748. 

guardian  for  insane,  eta,  790  and  n.  46. 
what  may  be  enforced  by  attachment,  890. 
methods  of  enforcing,  878  et  aeq, 

P. 

PARAPHERNALIA:  See  Widow. 

of  widow,  exempt  from  claims,  319  n.  4. 
need  not  be  appraised,  821. 

PARENTS: 

living,  must  consent  to  adoption,  869. 

notice  to,  of  application  for  guardian.  Rule  VII-l. 

PAROL  EVIDENCE: 

to  aid  in  interpretation  of  will,  when  admissible,  645. 

PAPERS: 

to  be  fairly  and  legibly  written,  etc..  Rule  I-l. 

indorsements  and  filing,  id. 
not  withdrawn  without  leave,  Rule  1-2. 
service  of,  and  proof.  Rule  XIII. 

PARTIES: 

right  to  appear  and  contest,  88. 

not  confined  to  necessary  parties,  88. 
to  intervene,  88. 
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PABTIES  (continued): 

in  proceedings  to  amend  record,  118,  114. 
who  bound  by  proceeding,  114  n.  15. 
on  assignment  of  homestead,  463»  465. 
to  action,  right  on  death  of  other  to  apply  for  administrator  in  Wis- 
consin, 276. 
administrator,  eta — 

not  necesBary  to  creditor's  bill,  882,  n.  84. 

PAETTTION  AND  DISTRIBUTION:  Forms  161  to  178.    See  Assiqotcent; 
Tenants  in  Common. 
precedes  assignment  of  residue  in  Minnesota,  41,  6P9a  and  n.  la. 

interlocutory  decree  necessary,  6896. 
of  land  owned  in  common  with  others  — 

on  assignment  of  dower,  458,  454,  455,  697. 
on  partition  and  distribution  of  residue,  697,  698. 
of  residue  owned  in  common  — 

by  commissioners  appointed  for  the  purpose,  690  and  n.  2. 
how  appointed,  691,  692,  707,  n.  26. 
guardians  for  minors,  etc.,  698. 
agents  for  non-residents,  698  and  n.  6. 
to  be  sworn,  692. 
warrant  issued  to,  692. 

for  both  partition  and  distribution,  725. 
what  to  contain,  698,  694. 
may  include  all  lands  in  state,  695. 
or  commissioners  appointed  for  each  county,  695  and  n.  7. 
notice  of  meeting  of,  710. 

should  be  personal,  711  and  n.  81. 
proceedings  of,  712. 

appraisal  in  parcels,  718. 

cannot  sell  lands,  718  and  n.  34. 

design  of  statute,  718. 

shares  of  two  or  more  in  common,  712,  713. 

more  than  share  set  off  to  one,  708. 

on  payment  or  security  to  others,  708  and  n.  27. 
priorities  of  right  to  take,  708. 
guardian  may  take  for  ward,  724. 
grantees  of  shares  conveyed,  699  and  n.  14. 

of  interests  in  part  of  common  property,  700  to  706L 
improvements  on  distinct  portions,  707. 
land  that  cannot  be  divided ;  assignment  to  one  or  more  on 
t>ayment,  or  security  to  the  others,  709. 
priorities  of  right  to  take,  709. 
commissioners  to  ascertain  value,  709. 
effect;  transfers  title,  709  n.  28,  725. 
report  of  proceedings,  714. 

proceedings  on;  confirmation,  715,  716  and  n.  37« 
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PARTITION  AND  DISTRIBUTION  (continued) : 
of  residue  owned  in  common  {continued) — 

by  commissioners  appointed  for  the  purpose  (continuedi'-^ 
report  of  proceedings  {continued)  — 
when  set  aside,  719. 

notice  of  application  for,  720  n.  43, 
attested  copy  to  be  recorded,  716. 
expenses  of;  how  collected,  717  and  n.  88. 
when  reversion  of  dower,  etc.,  partitioned,  718  and  n.  40,  788. 
title  to  land  cannot  be  tried  in  proceedings,  696. 

assumed,  not  established,  721. 
effect  of  partition,  720,  721,  722,  725. 
duty  of  guardian,  724. 
distribution  by  commissioners,  726. 

PARTNERSHIP: 

interest  in,  how  inventoried,  829. 

real  estate  of,  not  needed  to  settle,  829  and  n.  22a,  627  and  n.  19. 
surviying  partner  has  control  of  effects,  841  and  notes. 

executor,  etc.,  may  sue  for  accounting,  etc.,  842. 

rights  of  executor,  etc.,  of  deceased,  841,  842  and  notes,  848. 

PAYMENT:  See  Debts;  Legacies. 
to  creditors — 

probate  courts  have  no  process  to  enforce,  48. 
unless  specially  authorized  by  statute,  62. 
when  directed  forthwith,  in  Wisconsin,  894. 
when  to  be  paid,  898. 

priorities,  400,  401  and  n.  52. 
order,  judgment  or  decree  for,  402,  408,  404. 

for  further  payment,  405  and  n.  57. 
court  may  order  to  creditors,  683, 889. 
what  estate  liable  for,  416. 

order  of  liability,  417,  418. 
when  specific  devises,  etc.,  exempt,  418. 
purchase  by  executor,  etc.,  is  payment,  847. 
to  next  of  kin  — 

court  cannot  decree,  628  and  n.  22,  688  and  n.  28,  889. 
by  debtor,  to  one  whose  letters  are  void,  818  and  n.  88. 

PERSONAL  ESTATE: 

legal  title  vests  in  executor,  eta,  260  n.  15,  888,  889  n.  52, 629. 
order  for  sale  of,  884. 

transferred  by  assignment  of  court,  629,  649  n.  68. 
distribution  to  next  of  kin,  eta,  rule  in  Minnesota,  649. 

in  Wisconsin,  649. 

in  Michigan,  649a. 
has  no  heritable  quality,  260  n.  15. 
next  of  kin  has  no  title,  eta,  839  n.  52. 
has  no  ancestral  character,  652  n.  68,  668. 
44 
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PERSONAL  ESTATE  {continued): 

share  of  deoeased  legatee,  etc.,  goes  to  exeoator,  etc.,  068. , 

Teeidoe  distributed  according  to  law  of  domicile^  185,  650L ; 

of  adopted  child,  652a. 

life  estates  in,  647,  648  and  n.  61. 

of  wards;  management  of,  806  and  n.  70. 

FETmON:  See  Pra^gtioe;  Plea^dinos.    Form  1. 
what  must  show  in  Wisconsin,  63,  Role  II,  65,  66. 
must  be  verified,  68,  Rule  IL 
in  Minnesota,  62,  65,  66. 
in  Michigan,  64  65,  66. 

PLAT: 

when  guardian  may  make,  in  Minnesota,  808. 
executor,  etc.,  for  sale,  in  Wisconsin,  501a. 

PLEADINGS:  See  Petition;  PBAonoB.        i 
petition  necessary,  62-66.  « 

none  subsequent  to  petition,  in  Wisconsin,  68  and  n.  S. 
verified  petitions,  64,  Rule  IL 
general  practice,  66. 
full  allegations  necessary,  66  n.  6,  Rule  IL  / 

POSSESSION: 
of  real  estate  — 

when  executor,  etc.,  entitled  to,  880. 
not  of  homestead,  880  n.  28. 
statutory  right,  881. 
not  a  chattel  interest,  881  n.  80. 

nor  intervening  estate,  881  n.  80. 
when  not  necessary  to  take,  881  and  n«  80. 

POWER: 

of  sale  in  will  strictly  followed,  540. 

under  license;  naked  power  strictly  personal,  867  n.  83. 
of  administrator  with  will  annexed  — 

special  do  not  pass  to,  250,  746  n.  21. 
exception,  in  Minnesota,  250  n.  106. 
of  trustee  — 

when  exercised  without  appointment,  788  n.  7, 

PRACTICE:  See  Pleadings;  Rules. 
necessity  for  local  works  on,  6. 
want  of  rules;  effect,  57. 
great  formality  discouraged  in  Michigan,  08. 
rules  of,  in  Wisconsin  (Introductory,  pp.  xxxv  to  xliii), 
of  seeking  advice  from  judge,  60,  855  n.  88. 

effect  of,  60  and  n.  8. 

advice  and  drawing  papers  by  judge,  59  and  n.  1,  2. 

caution  required,  59. 

advice  of  judge  no  protection,  60  and  n.  8* 
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PRACTICE  (continued): 

to  institute  prooeedings  by  petition,  60. 

terms  of  court,  in  Wisconsin,  68. 

danger  of  looking  to  statute  only  as  guide,  623. 

PRESUMPTIONS: 

acts  of  executor,  etc,  under  special  statutes,  80. 

that  hearing  was  adjourned,  69  n.  10. 

that  testator  was  of  full  age,  121, 

as  to  deaf  mute,  122. 

against  nuncupative  will,  217. 

of  death,  from  long  absence,  286. 

of  revocation  of  letters,  when,  804. 

that  purchase  of  claim  is  payment,  847. 

PRIORITY: 

of  rights  to  administration,  261. 
of  debts,  899,  400  and  n.  60,  401  and  n.  62. 
equitable  priorities,  688  and  n«  128. 

PRIVITY: 

none  between  general  and  ancillary  administrators,  298,  407  n.  63. 

PROBATE:  See  Jurisdiction ;  Proof;  Will. 
what  is,  under  statutes,  238,  253  n.  A. 

confusion  of  terms,  253  n.  A. 

conclusive  character.  188,  287. 
court  of  equity  cannot  set  aside,  17  and  n.  7,  28£k 
probate  court  can  revoke,  286,  286. 

PROBATE  COURT:  See  Courts  of  Probate. 
in  Minnesota,  constitutional  court,  !• 

court  of  record,  1,  24. 

always  open,  70. 

powers  of,  58. 

proceedings  oonclusive  on  parties,  24^  81. 

records  of,  see  Records. 
judge  of — 

proceedings,  when  interested,  94. 

to  keep  records,  110. 
in  Michigan,  1. 

courts  of  record,  1,  24. 

extent  of  jurisdiction,  28,  24 

PROCEEDINGS:  See  COURTS  of  Probate;  PRACfnoB. 
not  according  to  course  of  the  common  law,  26,  87« 
not  reviewable  on  common-law  process,  16,  26. 
nature  and  character  of,  27. 
conclusiveness  of,  24. 
in  Minnesota,  81. 
how  far,  in  Wisconsin, 
in  Michigan,  82a. 
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PROCESS: 

ecclesiastical  coarts  had  none  to  enf  oroe  aentenoei^  4fi. 
probate  courts  have  not,  anless  given,  47. 
power  to  issae,  in  Minnesota,  58. 

in  Wisconsin  and  Michigan,  54 
eenrice  of  in  Wisconsin,  Role  XViUL 

PROFITS: 

when  tmst  attaches  to,  768. 

PROOF: 

of  pablication,  85, 

of  personal  service,  86,  Role  IV. 

of  will,  107  et  9eq. 

certificate  of,  284, 

order  of.  contested,  804. 
of  nuncupative  will,  217. 

soldiers  and  seamen,  218  and  tu  461 
of  lest  or  destroyed  will,  220,  221. 

PUBLIO  ADMINISTRATOR:  Forms  62  to  65. 
appointment  of,  277. 
bond  of,  278. 
oath  of,  279. 
powers  and  duties,  278. 

PUBLICATION:  SeeNonoB;  PRAcnrxoB. 
where  notice  must  be  published,  84. 

proof  of,  86. 
sufficient  to  give  jurisdiction,  when,  72»  625. 


REAL  ESTATE:  See  Assxgnment:  Doweb;  Hombstead;  PARirnoir; 

no  administration  of,  if  no  debts,  267  and  n.  6. 
must  be  included  in  inventory,  880. 
executor,  eta,  right  of  to  possession,  880. 

when  his  duty  to  take,  831,  687  n.  48. 

does  not  include  homestead,  880  and  n.  28. 

nature  of  right,  881  and  n.  80,  832  n.  84. 

no  interest  in  title,  882. 

expenses  of  payable  from  income,  685. 
dower  in,  what  is,  480. 

assignment  of»  480  et  seg. 

release  of  on  sale,  510. 
homestead,  what  is,  469  et  seg. 

assignment  of,  468  et  seg. 

when  may  be  sold,  606. 
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REAL  ESTATE  (continued): 

sale  of  by  executor,  etc.,  407  and  n.  62,  469  et  seq. 
surplus  proceeds  is,  when,  684,  686« 
contrary  to  power  void,  587. 
by  guardian,  836  et  seq, 

of  lunatic  in  Minnesota,  863. 
residue  of  proceeds  is,  860  and  n.  87. 
assignment  of  in  probate  courts,  624. 
rents  and  profits,  683. 
cannot  change  legal  title,  627  and  n.  19. 
passes  by  descent  or  devise,  630. 
according  to  law  of  place,  650. 
to  one  or  more  on  payment,  etc.,  709  and  n.  28. 
transfers  title,  709  and  n.  28. 
conversion  into  money,  686. 
conveyance  of  pursuant  to  contract,  542  et  aeq, 
by  trustees  to  Ueneficiaries,  755. 

descent  of,  see  Descent.  • 

devise  of,  construction,  641,  742. 

not  by  nuncupative  will,  149  and  n.  69. 
guardian  may  grant  leases  and  easements,  805  and  n.  78t 
not  subject  of  donatio  causa  mortis,  682. 
partition  in  probate  courts,  690  et  seq. 

RECITALS: 

order,  etc.,  should  contain  full,  93,  283,  289. 

of  letters  prima /acie  evidence,  86,  799  n.  69l 

order  of  confirmation  the  same,  582. 

RECORD: 

in  proceedings  is  continuous,  25,  28. 
what  constitutes,  109. 
when  report  on  claims  becomes,  891  n.  80. 
in  office  of  register  of  deeds  — 

certified  copy  of  will  of  real  estate,  etc.,  284i 
order  for  conveyance,  550. 
lis  pendens,  what,  791. 
of  certain  papers  in  Minnesota,  585. 

RECORDS,  OF  PROBATE  COURTS:  Forms  18  to  81. 
judge  custodian  of,  104. 

required  in  Michigan,  105. 
books  of,  in  Wisconsin,  106  to  108, 

in  Minnesota,  110,  891. 

importance  of,  110. 

design  of  the  law,  561. 

amendment,  eta,  112.  118. 

restoring  lost  in  Michigan,  112. 

amending  in  Michigan,  112  n.  IL  ^ 

effect  of,  587. 
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REGISTER: 

in  probate,  special  statutes  for,  104 

RELIEF: 

what  may  be  granted,  07. 

on  proceedings  for  diacoverj,  85U 

REMEDIES: 

of  executor,  eta— • 

generallj  same  as  deceased  would  have,  840. 
exceptions,  841,  844. 

for  discovery  of  assets,  860. 

against  devisees,  eta,  420  and  n«  79L 
against  executors,  etc. — 

by  creditors,  881  and  n.  18. 
against  heirs,  eta — 

by  creditors,  416  and  n.  78. 
against  trustees  in  county  court,  808. 

ne  easeat,  804. 

injunction,  807. 
final,  of  persons  interested,  against  executors,  eta,  trustees  and  guaxd- 
ians,  688  n.  28,  878  and  n.  1,  870,  800. 

REMOVAL:  See  REVOCATION.    Forms  67  to  78L 
of  executor,  eta — 

not  "  revocation  of  probate,**  268  n.  A* 
causes  for,  802, 800. 

discretion  of  court,  808, 804» 
when  presumed,  804. 
of  guardians — 
causes  for,  812. 

on  application  of  ward  over  fonrteoDt  818. 
of  trustee,  causes  for,  720. 

REPORT: 

of  adjustment  of  claims,  801. 

contingent  claims,  400,  410  n.  65L 
of  setting  off  dower,  440,  450. 
of  partition  first  made,  456. 

approval  on  notice,  468  and  n.  SOL 
effect  of,  467. 
of  sale  by  executor,  eta,  626. 
confirmation  of,  626,  527,  628. 

notice  required,  Rule  XVI-4i 
by  guardian,  858  and  n.  85. 
of  partition  and  distribution,  714 
proceedings  on,  716,  710. 
confirmation  of,  716. 
notice  for,  716  n.  87. 
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REPRESENTATION,  RIGHT  OF:  See  AssiaNMENT;  Descent. 
what  it  is,  666. 

when  heirs  take  by,  652  and  n.  66  and  67,  6580,  655,  656. 
to  whom  It  extends,  666  n.  90. 
not  illegitimate  child,  664. 

RESIDENCE :  See  Domicilb. 

question  of  in  collateral  proceedings,  178. 

in  probate  court,  179. 
hoTw  changed,  180. 

of  minor  ward,  change  of,  817  and  n.  94. 

f 
RESIDENT:  See  Domicile;  Inhabitant. 
and  inhabitant  synonymous,  177.1 
otherwise  at  common  law,  177. 

RESIDUARY  LEGATEE:  See  Legatee;  Will. 

executor,  bond  of,  241  and  n.  92,  242,  818  and  n.  2. 
bond  admits  sufficient  assets,  242  and  n.  95. 

additional  may  be  required,  808  n.  20. 
acquires  absolute  title  by,  540.    But  see  640  n.  114 
under  usual  bond  — 

may  take  title  in  his  own  right,  with  consent  of  oo-ezecator,  8481 

RESIDUE:  See  Assignment;  Pabtition,  Era 
assignment  of,  613  ei  seq, 

partition  and  distribution,  690  et  aeq. 
of  proceeds  of  sale,  when  real  estate,  688,  860  and  n.  87* 

RESIGNATION:  Form  66. 
of  executor,  etc. — 

consent  of  county  judge,  801. 
account  presented  with,  610  and  n.  79. 
of  trustee,  729. 
of  guardian,  812. 

REVERSION: 

of  dower  may  be  sold,  470  and  n.  2. 
partition  of,  in  probate  court,  718. 

after  particular  estate  terminated,  718  n.  401 

REVOCATION:  See  COURTS  OP  Probate;  Letters;  Wilu 
of  letters ;  power  of  probate  court.  41. 

by  marriage  of  female,  295,  296,  29a 

by  death,  297,  29a 

by  resignation,  801. 

causes  for,  207,  299,  302  to  804,  808,  810,  811. 

effect  of,  300,  805,  309. 

by  court  ex  officio,  808,  811. 

proper  practice,  304a,  314,  815. 
of  orders,  etc. ,  limitation  of  power,  40  and  notes,  41. 
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REVOCATION  (continued); 
of  probate  of  will  — 

not  in  court  of  equity,  17  and  n.  7.  ^ 

reason  for  continuance  of  the  rule,  18L 
in  court  of  probate,  18  and  n.  0,  40,  285  and  n.  77,  890. 
effect  of,  236  n.  79,  237  n.  81. 
when  testator  returns  alive,  818  and  n.  88L 
by  suit  in  some  states,  287  n.  81. 
remoyal  of  executor  is  not,  258  n.  A* 
of  will,  150  et  seg. 

BULES :  pp.  xzzY  to  xliiL 

want  of,  heretofore,  57,  68,  70  n.  88. 

effect  of,  50. 
probate  oourts  —  power  to  establish,  68  n.  R 

adopted  by  supreme  court  of  Wisconsin  at  January  term,  1802.    (F^re- 
liminary,  ppi  xzxv  to  zliii.) 
Rule  L    Papers  and  filing. 

IL    Application  to  the  court 
nL    Guardian  ad  litem, 
rv.    Attorneys. 
V.    Terms  of  court 
VL    Continuance  —  Adjournment. 
VII.    Justification  of  sureties. 
VIIL    Guardian  and  ward« 
IX.    Inventories. 

X.    Citation  to  file  inventory  and  to  aeoount. 
XI.    Fraud,  waste  and  mismanagement. 
XII.    How  persons  may  be  cited. 
XIIL    Proceedings  for  discovery. 
XIV.     Adjustment  of  claims. 
XV.    Settlement  of  administration  aocounta. 
XVI.    Sale  of  lands. 

XVIL    Assignment  of  dower  and  homestead. 
XVin.    Service  of  papers. 
XEL    Proof  of  heirship. 
XX.    Publication  of  notices. 
XXL    Taxation  of  costs. 
XXII.    Form  of  oath. 

XXin.    Applications  to  bring  actions  on  bonds. 
XXIV.    Repeal  of  former  rules. 

s. 

SALE: 

of  personal  property,  Forms  152,  153. 

power  of  executor,  etc.,  to  sell,  838,  564. 
of  court  to  order,  884,  564. 
is  for  his  protection,  834. 
when  he  should  apply  for,  884  n.  87,  564  n.  Ol 
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SALE  (continued): 

of  personal  property  {eontinued) — 
by  trustee,  788. 
by  guardians,  806  and  n.  79. 
of  real  estate — 

under  power  in  will,  540. 

by  residuary  legatee,  540  and  n.  114 

by  executor,  etc.,  under  license.  Forms  138  to  147. 

conclusiTeness  of  proceeding,  89. 

for  what  purposes,  409,  482,  488,  502  and  n.  60,  61. 

independent  of  right  of  possession,  471. 

in  ancillary  administration,  407  n.  62. 

what  may  be  sold,  470,  472,  478,  492,  608. 

without  license,  in  Wisconsin,  478  and  n.  11, 
otherwise  in  Minnesota  and  Michigan,  478. 

when  homestead,  506. 
origin  of  jurisdiction,  474,  475. 
nature  of  proceeding*  476. 
proceedings,  verified  petition,  478» 
petition,  when  made,  480,  481. 

what  to  show,  479. 
special  guardian  in  Wisconsin,  485« 
order  for  hearing,  484. 

to  show  cause,  in  Minnesota,  487. ' 
notice  and  service,  486. 

consent  of  parties  in  lieu  of  notice,  486. 

notice  jurisdictional  in  Wisconsin,  489. 

in  Minnesota,  487. 
how  dispensed  with,  486,  Rule  XVI-1. 
order  to  show  cause  and  notice  in  Michigan,  487a. 
how  sale  prevented,  488. 
adjournment  of  hearing,  489. 
hearing,  490. 

when  continued,  in  Wisconsin,  491. 
borrowed  statute,  which  does  not  fit,  491  n.  44,  45,  496  n.  68, 
want  of  harmony,  what  contested,  491,  492,  498. 
what  will  defeat  application,  494. 
costs  on  contest,  in  Wisconsin  and  Michigan,  493  n.  50. 
when  licensed,  in  Minnesota  and  Michigan,  495. 

in  Wisconsin,  496. 
mortgage  or  lease,  in  Wisconsin,  497  and  n.  64« 
mortgage  in  Minnesota,  497a. 

or  pledge  in  Michigan,  4976. 
order,  what  should  recite  and  find,  499. 

special  finding  in  Wisconsin,  498. 

what  should  specify,  500,  520. 
of  more  than  necessary,  when,  501  and  n.  59. 
platting  lands  for  sale,  Minnesota  and  Wisconsin,  601a. 

practice  in  Michigan,  501a  n.  59a. 
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SALE  (eantinuedii 

of  real  estate  (eonttnued) — 

•ale  for  payment  of  legacies,  602  and  n.  6L 
for  distribution  in  Michigan,  602a. 
land  held  under  contract,  608. 
bond  of  purchaser,  608. 
assignment  of  contract,  608. 
■object  to  mortgage  or  lien,  504  and  n«  64 
bond  of  purchaser,  when,  604. 
when  sold,  freed  from,  604  n.  64,  606. 

application  of  proceeds,  506  and  n.  66a. 
homestead  mortgaged  with  other  lands,  in  Wisconsin,  506. 

application  of  proceeds,  507  and  n.  68. 
homestead  devised  in  Wisconsin  if  no  widow,  eta,  607a. 
reyenion  of  dower,  510. 

homestead  in  Michigan,  6075  and  n.  68bw 
freed  from  dower,  proceedings,  610. 

▼alne  of  dower,  how  computed,  Bule  XVI-2.    Annuity 
table,  page  286. 
hj  foreign  executor,  etc.,  508  and  n«  69. 
proceedings  in  Minnesota,  509. 
bond  of,  in  Wisconsin  and  Michigan,  612  and  n.  76. 
domestic,  in  Wisconsin  and  Michigan,  518. 
must  be  filed  and  approved  before  sale  in  Wisconsin,  688 
n.  108a,  subd.  2. 
bond  in  Minnesota,  511. 
oath,  614  and  n.  78. 

when  taken,  in  Minnesota,  611. 

in  Wisconsin  and  Michigan,  614 
lioenee,  certified  copy,  516  and  n.  79. 
when  delivered,  516. 
confers  naked  power  only,  867. 
extension  of,  615  and  n.  79. 
notice  of  sale,  in  Wisconsin  and  Michigan,  518  and  n«  82»  620, 528. 

in  Minnesota,  519  and  n.  88,  620,  623. 
hour  of  sale,  521, 

in  Minnesota,  622. 
adjournments,  524 
sale — how  conducted,  625. 
Appraisal  and  private  sale,  in  Wisconsin,  616  and  n.  80. 
in  Minnesota,  517,  522. 

notice  required,  617,  522  n.  86. 
right  of  way  for  railroad  in  Minnesota,  617« 
terms  of  sale,  628. 

executor,  etc.,  not  to  purchase,  529  and  n.  94. 
nor  guardian  of  heir,  unless  for  ward,  629. 
report  of  sale,  526. 

confirmation,  without  notice,  caveat,  638  and  n.  lOQl 
five  days'  notice  in  Wisconsin,  688. 
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SALE  (continued): 

of  real  estate  {contintied) — 
report  of  sale  {continued)  — 

proceediDgs  on,  526  to  628. 

when  vacated,  etc,  526, 
confirmation,  580. 

of  part  only,  581. 

order,  effect  of,  683. 

when  revoked  for  non-payment  in  MiohigaUt  680s 

duty  of  courts,  541. 
deed ;  form ;  recitals,  584. 

effect  of,  584,  680  and  n.  106,  587. 
in  Michigan,  684  n.  101. 
recording  certified  copies  in  Minnesota,  685. 
general  curative  statute,  construction,  80,  588  and  n.  108a,  589  and 
notes. 

special  statutes  in  Wisconsin,  89,  586  and  n.  106,  638  n.  108a, 
589  n.  111. 
way  to  avoid  questions,  477. 
of  real  estate  of  wards.  Forms  214  to  218, 184  to  140. 
.  various  statutes  applicable,  885c 
proceedings  in  Minnesota  same  as  by  executors,  etc.,  840a. 

in  Michigan  the  same  for  payment  of  debts,  840a. 
for  what  purposes,  886,  847. 

how  for  payment  of  debts,  in  Michigan,  888. 
when  mortgage  or  lease,  in  Wisconsin,  837. 

mortgage  in  Michigan,  4976. 
petition,  889  and  notes, 
order  for  hearing,  840. 

to  show  cause  in  Michigan,  840. 
who  interested  parties,  841  and  n.  10. 
notice  in  Wisconsin,  842  and  n.  12. 

in  Michigan,  848. 
certificate  of  mayor,  etc»  insane,  etc,  844, 
hearing,  proceedings,  845  and  n.  16. 
order  of  license,  846,  848,  849,  855. 

to  foreign  guardian,  849. 

confers  naked  power,  strictly  personal,  857. 
lands  may  be  platted  in  Wisconsin  and  Minnesota,  887a. 
oath  and  bond,  in  Wisconsin,  851,  852  and  n.  26. 
bond  must  be  filed  and  approved  before  confirmation,  in  Wisoon- 

sin,  851. 
bond  on  sale  to  pay  debts,  in  Michigan,  850. 
subsequent  proceedings  same  as  by  executor,  etc.,  858. 
appraisal  and  private  sale,  in  Wisconsin,  854. 
extension  of  license,  Wisconsin,  855.  ^ 
purchase  in  interest  of  guardian  void,  856  and  n.  81« 
report  of  sale,  proceedings,  858  and  n.  86. 
notice  for  confirmation,  in  Wisconsin,  Rule  XVI-4 
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BALE  (continued): 

of  real  eetate  of  wards  (continued)  — 

may  be  vacated,  etc,  858. 

confirmation,  858  and  n.  85. 

deed,  form  of  (R  S.  Wisconsin,  §  2218). 

disposition  of  proceeds,  859,  860  and  n.  8G» 

limitation  of  actions,  861  and  n.  88,  89. 

curative  statute,  862  and  n.  40. 

in  Michigan,  862a  and  n.  42a. 
of  real  eetate  of  lunatics  in  Minnesota,  868. 

right  of  way  and  depot  grounds  in  Minnesota,  864 

SCHEDULES:  See  Aooounts. 
how  should  be  made,  567. 

SEAMEIjr:  See  SOLDIERS  AND  Sbamen;  WhJi. 

SECURITIES: 

suggestions  as  to  inventory,  828. 

SECURITY: 

when  required  from  legatee  for  life,  648  and  n«  61. 

SENILE  DEMENTIA : 
will  avoid  will,  12a 

SERVICE:  Forms  4,  5.    See  Notice;  Pubugation. 
of  notice;  direction  by  court,  71. 
of  process  and  papers,  Rule  XVUL 
proof  should  be  produced,  etc.,  85. 
how  made,  72. 

how  proved.  Rule  XVIII,  85,  86. 
when  should  be  personal,  71,  446,  486,  711. 
on  non-resident  executor,  etc.,  816  and  n.  88,  817  and  n.  40l 

SET-OFF:  See  Claims. 

claims  of  decedent,  882  and  n.  21. 

not  if  barred  by  statute  of  limitations,  884 
in  action,  mutual  may  be,  877. 

not  if  notice  to  creditors  expired,  877  n.  15. 

SETTLEMENT : 

of  estates,  principal  business  of  probate  court,  8. 

place  for  final,  of  domicile,  294 
of  accounts  of  executors,  etc.,  568  et  seq. 

of  trustees,  754. 

of  guardians,  830  et  neq, 

SOLDIERS  AND  SEAMEN:  Form  89.    See  Will. 
may  make  nuncupative  will,  when,  142. 

seamen  "on  shipboard,"  in  Wisconsin,  148. 
construction  of  statute,  144. 
what,  may  dispose  of  by,  149  n.  69. 
how  proved,  218  and  n.  48. 
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SOUND  MIND:  See  Will. 
testators  must  be  of,  115. 
what  is,  construction,  123,  128, 124  and  n.  16. 

in  old  age,  128. 
proof  of,  required,  202,  208. 

opinions  of  witnesses,  205  and  n.  84 

SPECIAL  ADMINISTRATOR:  Forms  58  to  61.    See  Administration. 
appointment  and  effect,  281,  288. 
bond  of,  284 
powers  and  duties,  283. 

SPECIFIC  PERFORliIANCE:  See  CONTEYANCB. 
of  land  contract,  decreed,  642. 
rule  in  equity,  554  and  n.  20. 

SPENDTHRIFT:  Forms  100  to  205.    See  Gdabdian. 
jurisdiction  — 

in  probate  courts,  788. 
two  classes,  786. 
appointment  of  guardian  for  — 

petition,  784  and  n.  41,  785  and  n.  43. 

dutj  of  public  authorities,  786  and  n.  48. 
proceedings,  787,  780. 
decree  and  effect,  700  and  n.  46b 
sale  of  real  estate  of,  certificate  of  mayor,  etc.,  844 

STATUTE  OF  FRAUDS:  See  Will. 

nuncupative  wills,  retained  in  Wisconsin,  148L 
signing  wills,  addition  to,  188. 
utiUty  of,  184 

STATUTES :  See  Legislation. 

relating  to  estates,  eta,  8  and  n.  8. 

origin  of,  of  Michigan,  Wipconsin  and  Minnesota,  0  and  n.  0, 1Q» 

do  not  provide  code  of  procedure,  10. 

incongruous  provisions,  8  n.  8,  87. 

relating  to  administration  accounts,  661. 

rules  of,  construction  of  wills,  641. 

borrowed,  that  do  not  fit  well,  0,  401,  406  n.  58. 

curative,  586  and  n.  106,  588  n.  108ay  862  n.  89,  862a  n.  48a. 

of  limitations,  see  LmiTATlONa. 

SURETIES:  See  Bonds. 

must  reside  in  state  and  justify.  Rule  VIL 
in  administration  bonds,  280  and  n.  48. 
"one  or  more**  in  executor's,  202. 
''sureties"  in  administrator's,  202. 

means  more  than  one,  280  n.  48. 
when  principal  dies,  may  settle  account,  006  and  n.  46b 
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SURETIES  (continued): 
liability,  extent  of,  917. 

illustrations,  280  n.  48. 

discharged  j>ro  tanto  by  payment,  918  and  n.  M. 
in  guardians'  bonds,  795  n.  68,  918  n.  68. 

on  sale  of  real  estate,  852  n.  26. 

SURROGATE'S  CX3URT:  See  New  York. 
^  not  courts  of  record,  87. 

except  in  New  York  citj,  87  n.  47. 

SURVIVORSHIP:  See  Claims;  lNyBNTOBiE& 
righto  of  surviving  partner,  841. 

remedies  against,  842. 
joint  obligees,  etc.,  885  n.  40,  344 
grant  to  husband  and  wife,  880a  and  n.  28a« 

T. 

TENANTS  IN  OOMMON:  See  Dowub;  Partition. 

TENDER:  See  Pabtition. 

by  one  to  whom  whole  is  assigned,  709  n.  28. 

*'  TERM  PROBATORY : " 

in  ecclesiastical  practice,  211. 

TERMS  OF  COURT:  See  Praoticil 
in  Minnesota  and  Michigan,  67. 
in  Wisconsin,  68  and  n.  9. 

special,  how  appointed,  Rule  Y,  68  n.  8. 

TESTAMENTARY  CAPACITY:  See  Sound  Mind. 

TESTAMENTARY  TRUSTS:  See  Trustees. 

jurisdiction  in  county  court,  Wisconsin,  726,  727,  788,  748« 

control  over  trust  estate,  788. 

principles  same  as  in  equity,  7.87. 

practice,  notice,  etc.,  786,  787. 
for  what  purposes  may  be -created,  748  and  n.  26. 

effect  of  the  statute,  749. 

construction  of  statute,  749,  758. 

must  be  fully  expressed,  eta,  750  and  n.  81. 

passive  truste  abolished,  746  and  n.  21. 

charitable  trusto,  747. 
determination  of  trusts,  755. 

when  decreed,  755. 
charged  upon  devise,  743,  746  n.  21. 

devisee  executes,  742. 
executor  executes  what  trusto,  740. 
administrator  with  will  annexed  cannot,  740l 

when  ae  can  (?),  746  n.  26. 
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TESTATOR:  See  Will. 

TESTIMONY:  See  Evidence;  Witnbsses. 
when  reduced  to  writins  and  filed,  02. 

TIME:  See  Claims. 

TITLE: 

in  personal  property — 

next  of  kin  has  not,  without  administration,  etc.,  260  n.  15,  339 
n.  63. 
comes  from  executor,  etc.,  830  n.  62. 

passes  by  assignment  of  residue,  629,  649  n.  68^ 
executor,  etc.,  takes  legal,  260  n.  16,  883. 
relates  back  to  death,  etc.,  880. 
in  real  estate  — 

grant  to  husband  and  wife;  joint  tenancy,  830a  n.  28a. 
descends  to  heirs,  331. 
passes  by  will  to  devisee,  881. 

at  death  of  decedent,  383  n.  26,  630,  649  n.  68. 
executor,  eta,  has  no  interest  in,  832. 

residuary  legatee,  etc,  otherwise,  640. 
cannot  be  tried  in  probate  court,  464,  627  n.  19,  696. 
assignment  of  residue  cannot  change,  627  and  n.  19. 

to  one,  on  payment,  etc.,  passes,  709  n.  28. 
assumed,  not  established  in  partition,  721. 
in  trust  estate  vests  in  trustee,  730,  743. 

TRUST:  See  Testamentary  Trusts. 

power  of  county  court  to  decree,  23,  148,  624. 
in  estate  disposed  of  by  will,  when,  232. 
equity  never  suffers,  to  expire  with  trustee,  728  n.  8. 
passive,  has  no  existence  here,  746  and  n.  21. 
charged  on  devise,  742. 
perpetuities  in  real  estate,  747. 
in  personalty,  747  n.  23. 
Tower  v.  Loe  (Minn.),  52  N.  W.  R.  27. 

TRUSTEES:  Forms  179  to  191.    See  Testamentary  TRUSia 
who  are  not,  789. 
vacancy  in  trusteeship,  746. 
power  of  county  court,  726,  784. 

when  appointed  by  county  court,  728,  740,  744  n.  18,  745  and  n.  20,  746. 
appointment,  etc. ;  practice,  734  et  seg. 
petition,  785.  736. 
notice.  734.  737. 
guardian  ad  litem,  784  n.  9. 
decree  on  appointment,  etc.,  748. 
evidence  of,  744  and  n.  18. 
bond  of,  781  and  n.  6. 

when  required,  etc.,  782. 
letters  of,  744  and  n.  18. 


r* 
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TRUSTEES  (continued)'. 

duties  and  powen,  780. 783  n.  7,  780« 
/         may  resign,  729. 

inventory  of  trust  estate,  761. 
accounts  of,  752,  754. 

compensation  of,  756,  757. 
title  vests  in,  780,  755. 

cannot  deal  with  estate  for  their  own  profit,  752. 
title  acquired  by,  when  Toidable,  753. 
trust  attaches  to  profits,  758. 
sale  by,  when  void,  755. 
co-trustees ;  when  all  must  join,  759. 
duties  generally  defined  by  trust,  760. 
may  decline  trust,  741. 
resignation  and  removal,  729,  780  n.  5. 
when  to  convey  to  beneficiaries,  755. 
joint,  are  joint  tenants,  759. 

cannot  act  separately,  759. 
named  as;  when  executor  according  to  the  tenor,  789. 
executor  charged  with  special  trust,  740. 

administrator  with  will  annexed  cannot  execute,  740. 
provisional  remedies  against,  in  county  court,  788,  894  to  898b 
appealing,  need  not  give  undertaking,  925. 

u. 

UNDERTAKINa: 

for  costs  in  Wisconsin,  102. 

on  appeal,  by  appellant,  925  and  n.  18. 

not  required  from  executor,  etc.,  925. 

by  devisee,  eta,  appealing,  eta,  988  and  n«  25. 

UNDUE  INFLUENCE:  See  Wnx. 


V. 

VOID:  See  Jubisdigtion. 

appointment  of  administrator,  etc.,  29,  287  n.  69. 

acts  under,  812. 

innocent  purchaser  under  forged  will,  287  n«  81« 

payments  to,  818  and  n.  88. 

revocation,  814. 
sale  for  benefit  of  executor,  eta»  529  and  n,  94 

of  guardian,  856. 

of  trustee,  generally,  758. 

in  contravention  of  trust,  755. 
decrees,  etc.,  of  court,  29. 

assignment  of  residue  without  notice,  628. 
acts  of  executors,  etc.,  29,  80. 


;' 


INDEX.  705 

CBeferenoes  are  to  seoUons;  to  Bales  bj  number  and  lectioii;  to  Foims  bj  ninnber.] 

VOID  (oantinued): 

trust  indefinitely  expressed,  731  n.  6. 

disposition  of  property  by  insane,  etc.,  after  lispendenM  filed,  791* 

willf  vague  and  indefinite,  644. 

YOIJCHERS :  See  AooocTin:. 

disbursements  should  be  supported  by,  611. 
should  be  arranged,  numbered,  etc.,  567. 

w. 

WAIVER: 

of  notice,  87. 

WARRANT:  See  Ck>irrEMFT. 

against  person  refusing  to  deliver  will,  192  and  n.  10, 

cited  for  discovery,  850. 

agent  of  executor,  etc.,  858. 
to  appraisers,  824  and  n.  16. 
to  commissioners  to  set  off  dower,  449,  450. 

to  make  partition,  etc.,  692,  694,  715,  725. 

to  ascertain  true  value,  etc.,  709. 
WASTE: 

widow  liable  for  on  dower  lands,  488  and  n.  14. 

by  executor,  etc.,  what  is,  576  and  n.  21,  577  and  n*  SSL 

to  be  charged  in  accounting,  576. 
by  guardian  on  real  estate,  807  n.  80,  881. 

how  chargeable,  46,  47,  825  n.  102. 

WIDOW:  See  Allow ancb;  Dowsb;  HoMBSTBADb 
allowances  to,  inventory,  819,  820. 

for  support,  in  Wisconsin,  856,  857* 
in  Minnesota,  861. 
applies  to  surviving  husband,  861. 
in  Michigan,  862. 
dower,  right  of,  480,  485  and  n.  10,  444  and  notes. 
in  mining  lands,  485  n.  10. 
Seager  v.  McCabe  (Mich.X  52  N.  W.  R.  299. 
in  mesne  profits,  685  n.  128. 
when  estate  cannot  be  divided,  451  and  n.  29, 
may  elect  to  take,  when,  484,  686. 
in  Michigan,  685a. 
when  not  put  to  election,  486  n.  10. 
liable  for  waste  on,  488. 
release  of,  on  sale  of  land,  610  and  n.  72. 
present  value,  how  computed,  641  n«  A* 
rule  for,  Rule  Xyi-2. 
homestead,  right  of,  658,  654,  655. 

in  surplus  on  foreclosure  and  sale,  468. 
lost  by  subsequent  marriage,  in  Wisconsin,  467  n.  69l 
share  of  in  personal  residue,  685,  649  and  n.  68,  649a. 
46 
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WILL:  Forms  23  to  47.    See  Codicil;  Executor;  Foreiom  Will;  Nu»* 
OUPATEVB  Will;  Lost  o&  Destroyed  Will;  Fbobatb. 
term  incladee  codicil,  118. 
who  maj  make,  116. 
deaf  mutee,  123. 
idiots  cannot,  122. 
nor  insane,  124. 
age  of  testator,  121. 
ffoond  mind,  what  is,  122,  129. 

judicial  construction,  128  and  n.  IS. 

approved  in  Wisconsin,  128, 
eccentricity  not  insanity,  123. 
insane  delusion,  126,  127. 
9enile  dementia,  128. 
lucid  intervals,  124,  125. 
execution  of,  statutory  formalities,  116  and  n.  8,  120« 
origin,  "statute  of  frauds,"  110. 
same  as  to  real  and  personal  estate,  182. 
undue  influence,  180l 
signature  hy  testator,  181,  182. 

by  himself  or  by  his  direction,  182. 

at  the  end  thereof  in  Minnesota,  )17,  183. 
must  be  so  signed,  188. 
additions  to  statute  of  frauds,  188,  184. 
by  another  at  his  direction,  or  by  his  mark,  185. 
should  be  an  attesting  witness,  185. 
by  his  own  name  "  on  behalf  of  *'  testator,  186L 
not  necessarily,  in  presence  of  witnesses,  187. 
acknowledgment  and  request  to  attest,  187. 
to  witnesses  separately,  187  n.  8d. 
witnesses^ 

number  of,  116. 
must  be  competent,  116. 
need  not  know  contents  of  will,  140  n.  48. 
who  are  competent,  141  and  n.  45. 
devisee  or  legatee,  141. 

loses  devise  or  legacy  when,  141,  686  and  n.  88. 
husband  and  wife  not,  141. 
how  regarded  in  law,  100. 
must  sign  in  testator's  presence,  188. 

where  he  does  or  can  see  them,  188  and  n.  40. 
when  he  is  conscious,  188. 

and  mentally  observant  of  the  act,  188  and  n.  40l 
attestation  by,  what  is,  180  and  n.  48,  140. 
Talid  executed  according  to  law  of  place  of  execution,  182;  88U 
nuncupative  — 

see  NuNCUPATTVE  Will. 
formalities  required,  148,  145,  146. 
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WILL  (continued): 

nuncupative  {contintied)  — 
effect  of,  147,  148,  140. 

valid,  made  according  to  law  of  place  of  execution,  281. 
revocation  of — 

when  joint  or  mutual  cannot  be  revoked,  150« 
made  on  specified  conditions,  150. 

if  revoked,  equity  will  decree  trust,  ICfO, 
by  act  of  testator,  151. 
in  what  manner,  151, 152,  154,  155. 
by  subsequent  will,  158,  160. 

when  operates  pro  tanto  only,  158. 
insufficient  does  not  revoke,  160. 
of  devise  by  conveyance  of  land,  160,  174  n.  B. 

not  revived  by  reconveyance,  160. 
of  legacies  payable  from  land  conveyed,  170. 

by  ademption,  178. 
by  burning,  tearing,  etc.,  154. 
must  be  animo  revocandi,  155. 
presumption  from  act  may  be  rebutted,  159. 
both  act  and  intention,  155. 
by  direction  of  testator,  must  be  in  his  presence,  154. 
interlineations  and  alterations,  156,  157. 
obliterated  words  treated  as  blanks,  157, 
presumed  subsequent  to  execution,  158. 
made  by  devisee,  etc.,  effect,  158. 
not  by  insufficient  subsequent  will,  160. 
*by  re-publication  or  re-execution  of  former  will,  172. 
nuncupative  cannot  revoke  written,  162. 
presumption  of,  if  will  not  found  after  death,  161. 

not  if  testator  was  insane,  161. 
by  subsequent  will  not  revived  by  revocation  of  the  latter,  162a. 
by  operation  of  law,  statute,  168. 

marriage  of  woman  at  common  law,  164. 
marriage  and  birth  of  child,  165  to  168  and  notes, 
held  condition  annexed  to  will,  166,  174  n.  A. 
partial,  by  birth  of  child  not  provided  for,  165, 174  n.  A,  687 
and  n.  84. 
accidental  omission  of  child,  165,  688  and  n.  85. 
survivorship  of  wife  unprovided  for,  165. 
contingent,  by  failure  of  contingency,  171. 
irrevocable  will,  141a. 
Keazle  v.  Pessel  (Mich.),  52  N.  W.  H.  58. 
mutual  wills,  141a. 
joint  wills,  141a. 

deposit  with  county  judge  in  Wisconsin  for  safe  keeping,  187. 
announcement  of  possession  of,  100. 
other  custodian,  when  to  present,  101. 
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WILL  (continiLed): 

duties  of  execator,  penalties  for  neglect,  19L 
production  in  court,  how  compelled,  192. 
dtatioD  to  produce,  198  and  n«  10,  U. 
probate  of  will  — 

of  no  effect  till  proved  and  allowed,  188. 
jurisdiction  of  probate  courts  excluslTe,  189. 

excepting  lost  or  destroyed  will  in  Wisconsin,  189* 
concurrent  in  equity,  189. 
proved  in  other  courts  by  probate  only,  189« 
ancillary  administration  before,  298. 
appointing  guardian  only,  766  n.  14a. 
who  may  apply  for,  194. 
executor,  citation  to,  194. 

must  accept  or  renounce,  191. 
notice  to  on  application  by  others,  244. 
jurisdiction  should  appear  on  the  record,  195a. 
usual  proceedings,  petition,  195. 
what  to  state,  196,  195a. 
order  for  hearing  and  notice,  196a. 
how  given,  196. 

guardians  od  litem,  196. 
for  minors  interested  either  way,  196, 
to  executor  when  necessary,  244. 
who  may  intervene,  and  when,  196. 
not  contested,  proof  by  one  witness,  197. 
examination  of,  212  and  n.  40,  41« 
what  must  appear,  190. 
age  usually  presumed,  121* 
when  more  than  one  should  be  required,  198. 

party  interested  may  insist  on  all,  199. 
purpose  of  witnesses,  199. 
when  dead,  non-resident,  etc,  what  proofs  admitted,  200  and 

n.  28,  209. 
what  will  excuse  non-attendance,  208. 
how  and  by  whom  contested,  199a  and  notes. 
eonteatatio  litis,  how  formed,  211* 
term  probatory,  211. 

proof  against  testimony  of  subscribing  witnesses,  201* 
sanity  of  testator,  burden  of  proof,  202. 
when  onus  prchandi  shifts,  208. 
order  of  proof,  204  and  n.  81,  206. 
opinions  of  witnesses,  205. 
when  prior  lunacy  shown,  125. 
from  temporary  cause,  125. 
rebutting  evidence,  206. 
when  will  rejected  for  insanity,  129. 
undue  influence,  etc.,  burden,  209a. 
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"WILL  {continued): 

probate  of  will  (continued)  -^ 

knowledge  of  coptents,  when  presumed,  207i 

when  should  be  proved,  207. 
residence  of  testator  may  be  conteeted,  179. 

other  questions,  210. 
proof  of  execution  out  of  state,  210,  229  n.  64 

possible  casus  omissus,  280. 
two  or  more  papers  may  be  proved  together,  218. 
part  allowed,  part  rejected,  when,  214,  282. 
nothing  can  be  added  or  inserted,  282. 
conditional  or  contingent  will,  215. 

what  must  be  shown,  216. 
separate  codicil,  subsequent  proof,  210. 
nuncupative  will.    See  that  titla 

valid  where  executed,  may  be  proved,  28L 

proofs  of,  what  necessary,  217. 
presumption  against,  217. 
for  less  than  one  hundred  and  fifty  dollars,  in  Wisconsin,  218* 

of  soldier  or  seaman,  218  and  n.  48. 
reduced  to  writing  as  established  by  proof,  219, 
lost  or  destroyed  will.    See  that  tiUa 

may  be  proved  in  probate  court,  220,  222. 

presumption,  22U 

copy  or  substance  set  out,  228. 

is  a  case  for  secondary  evidence,  228  n.  58. 

part  proved  may  be  allowed,  228  n.  66. 

proofs  must  be  strong,  positive,  eta,  221. 
foreign  will.    See  that  title. 

by  authenticate  copy,  when  filed   and  recorded,  224,  226, 
226. 

what  may  be  contested,  227  and  n.  60. 

general  rule,  228. 

interest  of  petitioner  mast  appear,  228a. 
will  of  resideht  cannot  be  proved  by  probate  in  another  state,  229 
and  n.  64,  258  note  B. 

when  first  proved  abroad,  how  proved,  229  n.  64» 
decree  allowing,  288. 

when  trust  should  be  established  in,  282. 
conclusive  as  to  factum  of,  282. 
certificate  of  proof,  284. 
revocation  of  probate,  286,  286,  287  and  n.  81. 

see  Revocation. 
construction  of,  in  courts  of  probate  — 
limits  of  treatment  in  this  work,  648a. 
courts  of  construction  as  to  all,  624. 
time  for,  626, 
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WILL  (oontinued^:    ^ 

oonstniction  of  (continued^  — 

statutory  limitations,  685-640  and  notes. 

rales,  devise  of  land,  641  and  n.  89,  40. 

where  devise  or  legacy  lapses,  646. 

not  if  to  a  child  or  relation,  646. 
primary  rule,  intention  of  testator  to  govern,  643. 

how  to  be  ascertained,  643. 

must  be  a  lawful  intention,  648  and  n.  48. 
devises  to  religious  and  charitable  corporations  in  Wiaconain  and 

Michigan;  special  rules,  648a. 
to  state,  for  insane — Michigan,  648a. 
life  estates  in  personal  property,  647,  648  and  notes. 

parol  evidence*  when  admitted,  645  and  n.  51. 
void  devise  or  bequest,  648. 

when  is  void,  644. 
court  has  only  judicial  power,  644. 

cypres  power  does  not  exist  here,  644 

WITNESSES:  See  Deposition;  Eyidenob;  Win* 
attendance  may  be  compelled,  58,  54,  90. 
depositions,  how  taken,  90.  91. 
form  of  oath  to.  Rule  XXIL 
names  entered  in  minutes,  in  Wisconsin,  93. 
testimony  reduced  to  writing  and  filed,  92. 
to  will,  must  be  competent,  116. 

who  are  competent,  141. 

how  regarded  ia  law,  199. 


